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RULES OF THE COURT (F CLAIMS CF THE
STATE CF ILLINOIS

Rule 1. Terms of Court. The Court shall hold a regular ses-
sion at the Capital of the State on the second Tuesday of Janu-
ary, May and November of each year, and such special sessions
at such places as it deems necessary to expedite the business
of the Court.

Rule 2. Pleadings and Practice. Except as herein otherwise
provided, pleadings and practice shall follow the Civil Practice
Act of Illinois and the Rules of the Supreme Court of lllinois.

Rule 3. Pleadings — Form. Six copies of all pleadings shall
be filed with the Clerk at Springfield, Illinois. The pleadings
shall be produced on good white paper by a typing, printing,
duplicating or copying process that provides a clear image. If
carbon copies are used, the original must also be filed. In order
that the files of the Clerk’s office may be kept under the system
commonly known as “flat filing”, all papers presented to the
Clerk shall be flat and unfolded. Such papers need not have
a cover.

Rule 4. Procedure.

A. Filing. Cases shall be commenced by the filing of a
verified complaint with the Clerk of the Court at Spring-
field, Illinois. A party filing a case shall be designated
as the claimant, and either the State of Illinois or the
appropriate State Agency (Sec. 8D, Court of Claims
Act) shall be designated as the respondent. The Clerk
will note on the complaint, and each copy, the date of
filing, and deliver one of said copies to the Attorney
General or to the Legal Counsel of the appropriate
State Agency. Joinder of claimants in one case is per-
mitted, as provided by the Civil Practice Act of Illinois.

B. A#torney of Record. In all cases filed in this Court,
all claimants not appearing pro se must be represented
of record by a member of the Illinois Bar residing in
Illinois. Any attorney in good standing, duly admitted
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to practice in the State where he resides, may, upon
motion, be permitted to appear of record, and partici-
pate in a particular case. If the name of a resident
Illinois attorney, his address, and telephone number
appear on a complaint, no written appearance for such
attorney need be filed, but withdrawal and substitution
of attorneys shall be in writing, and filed in the case.

C. Complaint — Form. The complaint shall be captioned
substantially as follows :
IN THE COURT OF CLAIMS OF THE
STATE OF ILLINOIS
A.B., f
Claimant NO. vovvvnnnnns
e [ S
STATE OF ILLINOIS, (or the (amount
appropriate State Agency) claimed)
Respondent |
Rule 5. Complaint — Required Provistons.
A. General. A complaint shall set forth fully in the fol-

lowing order :

1. A statement of the nature of the claim (tort, con-
tract, etc.) and the section of the Court of Claims
Act under which recovery is sought;

2. All appropriate allegations required to set forth the
claimant’s cause of action;

3. Whether the claim has been previously presented to
any State Department or officer thereof, and if so
presented :

(a) claimant shall state when and to whom

(b) claimant shall state any action taken on behalf
of the State or the appropriate State Agency
in connection with said claim;

4. What. persons are owners of the claim or interested
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therein, and when and upon what consideration such
persons became so interested;

5. That no assignment or transfer of the claim, or any
part thereof or interest therein has been made ex-
cept as stated in the complaint;

6. That claimant is justly entitled to the amount there-
in claimed from the State of Illinois or the appropri-
ate State Agency after allowing all just credits;

-3

That claimant believes the facts stated in the com-
plaint to be true;

8. Whether this claim or any claim arising out of the
same occurrence has been previously presented to
any person, corporation or tribunal other than the
State of Illinois, and, if so:

(a) state when, to whom, and what action was taken
thereon, and what payments or other consider-
ations, if any, have been received; (Claimant
must file with the Clerk of the Court copies of
all instruments evidencing such payment or con-
sideration.)

9. A bill of particulars, stating in detail each item of
damages, and the amount claimed on account thereof;

10. If the claimant be an executor, administrator, guard-
ian or other representative appointed by a judicial
tribunal; if so, a duly certified copy of the record
of appointment must be filed with the complaint.

B. Personal Injuries. Where a complaint alleges damages
as a result of personal injuries, claimant shall:

1. Attach to the complaint, as a Separate item, copies
of the notices served as required by Chap. 37, Sec.
439.22-1, 1971 Illinois Revised Statutes, showing how
and when such notices were served.

2. Include with the bill of particulars, as required by
Rule 5A9, the names and addresses of all persons
providing medica4 services; if hospitalized, name(s)
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of hospital(s) and dates of hospitalization; name of
claimant’s employer, place of employment, and if
time lost, dates thereof.

C. Contracts. If the claimant bases the complaint upon a
contract, or other instrument in writing, a copy thereof
shall be attached thereto for reference.

D. Lapsed Appropriations. All claims for services or ma-
terials furnished to the State of Illinois, payment of
which has been denied solely because of a lapsed ap-
propriation, shall be filed with the Clerk of the Court
of Claims in the following manner:

1. Claims shall be initiated by filing with the Clerk
of the Court of Claims in Springfield six copies of
a verified lapsed appropriation claim form (avail-
able upon request from the Clerk’s office) or a fac-
simile thereof.

2. Respondent shall confirm or deny that such sum of
money or any sum of money is due said claimant.

3. Claims against no more than one department or State
Agency shall be included in each complaint.

4. Claimant’s name and address, or that of his attor-
ney, shall appear at the bottom of the complaint.

Rule 6. Exhaustion of Remedies. As required by Sec. 25 of
the Court of Claims Act, the claimant shall before seeking final
determination of his claim before the Court of Claims exhaust
all other remedies, whether administrative, legal or equitable.

A. General continuance. Any complaint filed or pending
in the Court of Claims shall be continued generally,
subject to the provisions of Rule 7, until the final dis-
position of all other claims or proceedings arising from
the same occurrence or transaction.

B. Subsequent action or claim. If the claimant shall, sub-
sequent to the filing of a complaint in the Court of
Claims, commence a proceeding in another tribunal, or
present a claim to any other person or corporation
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(e.g., insurance carrier, governmental body, etc.) for
damages arising out of the same occurrence or trans-
action, the claimant shall immediately advise the Court
of Claims in writing as to when, where and to whom
such claim was presented or proceeding commenced.

C. Action against State employees. Failure to file or pur-
sue suits against State employees acting within the
scope of their employment shall not be a defense to the
respondent.

Rule 7. General Continuance — Status Report. When a cause
of action has been continued generally the claimant shall file
annually, between April 1 and May 31, a notice, in duplicate,
with the Clerk of the Court of Claims, advising the Court of
the following :

A. The status of the action giving rise to the continuance.

B. If said action has been disposed of, the date and result
of said disposition.

C. Whether the claim in the Court of Claims shall be fur-
ther continued, placed back on the active calendar or
dismissed.

Rule 8. Death of Claimant. If the claimant dies pending the
suit, the death must be suggested on the record, and the legal
representative upon filing a duly certified copy of the record
of appointment as executor or administrator, may be admitted
to prosecute the suit by special leave of the Court. It is the
duty of the claimant’s attorney to suggest the death of the
claimant when the fact first becomes known to him.

Rule 9. Dismissal. FAILURE TO COMPLY WITH THE
PROVISIONS OF RULES 5, 6,7, OR 8 SHALL BE GROUNDS
FOR DISMISSAL.

Rule 10. Answer by Respondent. The respondent shall an-
swer within sixty (60) days after the filing of the complaint,
and the claimant may reply within thirty (30) days after the
filing of said answer, unless the time for pleading be extended;
provided however, if the respondent shall fail so to answer,
a general traverse or denial of the facts set forth in the com-
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plaint shall be considered as filed. Respondent, upon good
cause shown, may thereafter, by leave of Court, be permitted to
file affirmative pleadings.

Rule 11. Hearings — Assignments — Continuances. At the
next session of the Court after issue is joined, the Court upon
the call of the docket, shall assign the case to a commissioner,
who, within a reasonable time, shall set the time and place for
hearing, and notify opposing counsel in writing. After two
(2) continuances have been granted in any case, no further
continuances will be granted except upon good cause shown,
supported by affidavit.

Rule 12. Transcript of Evidence.

A. Filing. All evidence shall be taken in writing in the
mannuer in which depositions in civil actions are usually
taken. When the evidence is taken, and the proofs in
a case are closed, the evidence shall be transcribed, and
three (3) copies thereof shall be filed by the court re-
porter with the clerk within thirty (30) days of the
completion of the hearing.

B. Form. The format of the transcript of evidence shall
conform to that of court reporters as nearly as practi-
cable. Double spacing shall be used for each question
and answer. Letter or legal size paper shall be used,
and margins shall be of suitable size.

C. Index-witnesses. An index identifying the names of
the witnesses shall be included in the transcript of evi-
dence. The index shall further disclose the pages on
which the testimony of each witness appears.

D. Index-exhibits. An index indentifying exhibits and re-
flecting the pages on which the exhibits are marked
for identification shall be included in the transcript
of evidence. The index shall further disclose the pages
on which the exhibits are admitted into evidence or
whereon admission thereof is denied.

Rule 13. Costs of Evidence. All costs and expenses of taking
evidenee required by the claimant shall be borne by the claim-
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ant, and the costs and expenses of taking evidence required by
the respondent shall be borne by the respondent.

Rule 14. Departmental Records and Reports — Prima Facie
Evidence. All records and files maintained in the regular course
of business by any department, commission, board, agency or
authority of the State of Illinois, and all departmental reports
made by any officer thereof relating to any matter or case pend-
ing before the Court shall be prima facie evidence of the facts
set forth therein; provided, a copy thereof shall have been
first duly mailed or delivered by the Attorney General or the
Legal Counsel of the appropriate State Agency to the claimant,
or his attorney of record, and five (5) copies filed with the Clerk.

Rule 15. Medical Ezamination of Claimant.

A. Court order. In any case in which the physical condi-
tion of a claimant or claimants is in controversy, the
Court. may order claimant(s) to submit to a physical
examination by a physician. The order may be made
by the Court on its own motion or on motion for good
cause shown, and upon notice to the claimant to be
examined, or to his attorney, and to all other claimants,
or to their attorneys, if any. Said notice shall specify
the time, place, manner, conditions and scope of the
examination, and the person or persons by whom it is
to be made.

B. Physician’s report. If requested by the claimant ex-
amined, respondent shall deliver to him a copy of a de-
tailed written report of the examining physician set-
ting out his findings and conclusions. After such re-
quest and delivery to the claimant of such detailed writ-
ten report, respondent shall be entitled, upon request,
to receive from the claimant examined a like report of
any examination previously or thereafter made of the
same physical condition. If the claimant examined
refuses to deliver such report or reports, the Court, on
motion and notice, may enter an order requiring de-
livery on such terms as are just, and, if a physician
fails or refuses to make such a report, the testimony of
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such physician may be excluded, if offered at the hear-
ing of the case.

Rule 16. Abstracts — When Required. In all cases where the
transcript of the evidence, including exhibits, exceeds 150 pages
in number, claimant shall furnish, in sextuplicate an abstract
of the evidence, or excerpts from the record, prepared in con-
formity with Rule 342 of the Rules of the Supreme Court of
Illinois.

Rule 17. Briefs. Each party shall file with the Clerk six
copies of a typewritten or printed brief setting forth the points
of law upon which reliance is had, with reference made to the
authorities sustaining their contentions. Accompanying such
briefs, there shall be a statement of the facts, and an argument
in support of such briefs. The original shall be provided with
a suitable cover, bearing the title of the Court and case, 1o
gether with the name and address of the attorney filing the
same printed or plainly written thereon. The filing of brief
and argument may be waived only upon good cause shown.

Rule 18. Abstracts and Briefs — Time for Filing. The ab-
stract, brief and argument of the claimant must be filed with
the Clerk on or before sixty (60) days after all evidence has
been completed and filed with the Clerk, unless the time €or
filing the same is extended by the Court, or one of the Judges
thereof. The respondent shall file its brief and argument not
later than sixty (60) days after the filing of the brief and ar-
gument of the claimant, unless the time for filing the brief of
the claimant has been extended, in which case the respondent
shall have a similar extension of time within which to file its
brief. Claimant may file a reply brief within thirty (30) days
of the filing of the brief and argument of the respondent. Upon
good cause shown, further time to file the abstract or briefs
of either party may, upon notice to the other party, be granted
by the Court, or by any Judge thereof.

Rule 19. Extension of Time. Either party, upon notice to
the other party, may make application to the Court, or any
Judge thereof, for an extension of time within which to file

any pleadings, paper, documents, abstracts or briefs. A party
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filing such a motion shall submit therewith six (6) copies of
the proposed order in the furtherance of said motion.

Rule 20. Motions.

A

General. All motions shall be in writing. Six (6)
copies of all motions, and suggestions in support thereof,
shall be filed with the Clerk of the Court, together with
proof of service upon counsel for the other party. When
the motion is based upon matter that does not appear
of record, it shall be supported by an affidavit. A copy
of the motion, suggestions in support thereof, and affi-
davit, if any, shall be served upon counsel for the op-
posing party at the time the motion is filed with the
Clerk.

Objections. Objections to motions, and suggestions in
support thereof, must be in writing and filed within
fifteen (15) days of the filing of the original motion. Six
(6) copies of all objections to motions shall be filed
with the Clerk of the Court, together with proof of
service upon counsel for the other party. When mo-
tions are filed by either the claimant or the respondent,
the moving party shall also submit six (6) copies of
a proposed order in the furtherance of said motion.

. Rulings by commissioners. After a cause has been ax-

signed for hearing to a commissioner, all procedural
motions during the course of the hearing, except mo-
tions to dismiss or motions for summary judgment, may
be determined by said commissioner. Motions before
commissioners must be in writing together with proof
of service upon counsel for the other party. The com-
missioner shall cause to be filed with the Clerk of the
Court any order so issued.

guments on motions or objections to motions, except on
motions to dismiss where, in the Court’s discretion, oral
arguments thereon would be of value to the Court.

Rule 21. Oral Argument of Case. Either party desiring to
make oral argument shall so indicate on the cover of his brief.

D.

Oral argument on motions. There shall be no oral ar-
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Oral argument on a petition for rehearing will be permitted
only when ordered by the Court on its own motion.

Rule 22. Rehearing — Time to Pile. A party desiring a re-
hearing in any case shall, within thirty (30) days after the
filing of the opinion, file with the Clerk six (6) copies of his
petition for rehearing. The petition shall state briefly the points
supposed to have been overlooked or misapprehended by the
Court, with authorities and suggestions concisely stated in sup-
port of the points. Any petition violating this rule will be
stricken.

Rule 23. Rehearing — Procedure. When a rehearing is grant-
ed, the original briefs of the parties, the petition for rehear-
ing, the answer and the reply thereto shall constitute the file
in the ease on rehearing. The opposite party shall have twenty
(20) days from the date of filing of the petition for rehearing
to answer the petition; and the petitioner shall have ten (10)
days thereafter within which to file a reply. Neither the claim-
ant, nor the respondent, shall be permitted to file more than
one applicatioii or petition for a rehearing.

Rule 24. New Trial. Within thirty (30) days after the Court
has rendered an opinion in a case, the Court may, for good
cause shown, grant a new trial.

Rule 25. Records — Calendar.

A. Records. The Clerk shall record all orders of the Court,
including the final disposition of cases. He shall keep
all required dockets in which shall be entered all claims
filed, together with their number, dates of filing, the
names of claimants, their attorneys of record and re-
spective addresses. As papers are received by the Clerk,
he shall stamp the filing date thereon, and forthwith
mail to opposing counsel a copy of all orders entered,
pleadings, motions, notices and briefs as filed. Such
mailing shall constitute due notice and service thereof.

B. Calendar. Within ten (10) days prior to the first day
of each session of the Court, the Clerk shall prepare a
calendar of the cases set for hearing, and of the cases
to be disposed of at such session, and deliver a copy



Xxv

thereof to each of the Judges, the Attorney General,
and to the Legal Counsel of the appropriate State
Agency.

Rule 26. Dismissal for Want of Prosecution. A case may be
dismissed for want of prosecution where the Court determines
that the claimant has made no attempt in good faith to proceed.

Rule 27. Fees and Costs. The following schedule of fees shall
apply:

Filing of complaint in which amount of claim is more
than $50.00 and less than $1,000.00.. ........... $ 10.00

Filing of complaint in which amount of claim is
$1,000.00 OF MOKE.. «uvernrennrennsennsennsenns .$25.00

Certified copies of documents filed in the Court of Claims may
be obtained upon application to the Secretary of State and
payment of the prescribed costs therefor.

The above and foregoing rules, as amended, were adopted aa
rules, as amended, of the Court of Claims of the State of Illi-
nois on the 3rd day of March, 1972, to be in full force and
effect from and after the 13th day of March, 1972.



COURT OF CLAIMS ACT

As amended by P.A. 77-1777; approved December 10, 1971.
(I1l. Rev. Stats. 1971, Chap. 37, Courts, $439.1- 439.29.)

AN AcT to create the Court of Claims, to prescribe its powers
and duties, and to repeal an Act herein named. Filed July
17, 1945, 11945, p. 660.

Be it enacted by the People of the Xtate of Illinois, repre-
sented in the General Assembly:

8ec. 1. Creation of Court of Claims—Appointment of
judges.] The Court of Claims, hereinafter called the Court, is
created. It shall consist of three judges, to be appointed by
the Governor by and with the advice and consent of the Senate,
one of whom shall be appointed chief justice. In case of va-
cancy in such office during the recess of the Senate, the Gov-
ernor shall make a temporary appointment until the next
meeting of the Senate, when he shall nominate some person to
fill such office. If the Senate is not in session at the time this
Act' takes effect, the Governor shall make temporary appoint-
ments as in the case of vacancy.

S8ec. 2. Term of office.] Upon the expiration of the terms
of office of the incumbent judges the Governor shall appoint
their successors by and with the consent of the Senate for
terms of 2, 4 and 6 years commencing on the third Monday in
January of the year 1953. After the expiration of the terms
of the judges first appointed pursuant to the provisions of
this amendatory Act, each of their respective successors shall
hold office for a term of 6 years and until their successors are
appointed and qualified. As amended by act approved July
16, 1951. 1L.1951, p. 1554.

S8ec. 3. Qath of office.] Before entering upon the duties
of his office, each judge shall take and subscribe the consti-
tutional oath of office and shall file it with the Secretary of
State.

1 Sections 489.1-489.24 of this chapter.

XVI
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Bec. 4. Oompensation for judges.] Each judge shall re-
ceive a salary of $9,000 per annum payable in equal monthly
installments. Amended by P.A. 77-595, § 1, eff. July 31, 1971.

Bec. 5 8eal of court] The court shall have a seal with
such device as it may order.

8ec. 6. Sessions of court.] The court shall hold a regular
session at the Capital of the State beginning on the second
Tuesday of January, May and November, and such special
sessions at such places as it deems necessary to expedite the
business of the court.

S8ec. 7. Record of proceedings—Clerk of court—court
room, etc.] The court shall record its acts and proceedings.
The Secretary of State, ex officio, shall be clerk of the court,
but may appoint a deputy, who shall be an officer of the court,
to act in his stead. The deputy shall take an oath to dis-
charge his duties faithfully and shall be subject to the direc-
tion of the court in the performance thereof.

The Secretary of State shall provide the court with suit-
able court rooms, chambers and such office space as is neces-
sary and proper for the transaction of its business.

8ec. 8. Jurisdiction.] The court shall have exclusive
jurisdiction to hear and determine the following matters:

(a) All claims against the State founded upon any law
of the State of Illinois, or upon any regulation thereunder by
an executive or administrative officer or agency, other than
claims arising under the Workmen’s Compensation Act! or
the Workmen’s Occupational Diseases Act.?

(b) All claims against the State founded upon any con-
tract entered into with the State of Illinois.

(c) All claims against the State for time unjustly served
in prisons of this State where the persons imprisoned prove
their innocence of the crime for which they were imprisoned;
provided, the court shall make no award in excess of the fol-
lowing amounts: for imprisonment of 5 years or less, not more

1 Chapter 48, § 138.1, et seq.
2 Chapter 48, § 172.86, et seq.
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than $15,000; for imprisonment of 14 years or less but over 5
years, not more than $30,000; for imprisonment of over 14
years, not more than $35,000; and provided further, the court
shall fix attorney’s fees not to exceed 25% of the award

granted.

(d) All claims against the State for damages in cases
sounding in tort, in respect of which claims the claimants
would be entitled to redress against the State of Illinois, at
law or in chancery, if the State were suable, and all claims
sounding in tort against the Medical Center Commission, the
Board of Trustees of the University of Illinois, the Board of
Trustees of Southern Illinois University, the Board of Regents
of the Regency Universities System or the Board of Gov-
ernors of State Colleges and Universities, provided that an
award for damages in a case sounding in tort shall not exceed
the sum of $25,000 to or for the benefit of any claimant. The
defense that the State or the Medical Center Commission or
the Board of Trustees of the University of Illinois, the Board
of Trustees of Southern Illinois University, the Board of Reg-
ents of the Regency Universities System or the Board of Gov-
ernors of State Colleges and Universities is not liable for the
negligence of its officers, agents, and employees in the course
of their employment shall not be applicable to the hearing and
determination of such claims.

(e) All claims for recoupment made by the State of
Illinois against any claimant.

(f) All claims pursuant to the “Law Enforcement Offi-
cers and Firemen Compensation Act’’.?

8ec. 9. Rules of court—8ubpoenas.] The court may:

A. Establish rules for its government and for the regula-
tion of practice therein ; appoint commissioners to assist the
court in such manner as it directs and discharge them at mill ;
and exercise such powers as are necessary to carry into effect
the powers granted in this Section.

B. Issue subpoenas to require the attendance of wit-
nesses for the purposes of testifying before it, or before any

2 Chapter 48, § 281 et Sea.
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judge of the court, or before any notary public, or any of its
commissioners, and to require the production of any books,
records, papers or documents that may be material or relevant
as evidence in any matter pending before it. In case any per-
son refuses to comply with any subpoena issued in the name
of the chief justice, or one of the judges, attested by the clerk,
with the seal of the court attached, and served upon the per-
son named therein as a summons in a civil action is served,
the circuit court of the proper county, on application of the
clerk of the court, shall compel obedience by attachment pro-
ceedings, as for contempt, as in a case of a disobedience of the
requirements of a subpoena from such court on a refusal to
testify therein.

S8ec. 10. Oath and afirmations—Acknowledgments.]
The judges, commissioners and the clerk of the court may ad-
minister oaths and affirmations, take acknowledgments of in-
struments in writing, and give certificates of them.

Sec. 11. Petition—Requisities of.] The claimant shall
in all cases set forth fully in his petition the claim, the action
thereon, if any, on behalf of the State, what persons are
owners thereof or interested therein, when and upon what con-
sideration such persons became so interested; that no assign-
ment or transfer of the claim or any part thereof or interest
therein has been made except as stated in the petition; that
the claimant is justly entitled to the amount therein claimed
from the State of Illinois, after allowing all just credits; and
that claimant believes the facts stated in the petition to be
true. The petition shall be verified as to the statements of
facts by the affidavit of the claimant, his agent, or attorney.

Sec. 12. Examination of claimant.] The court may direct
any claimant to appear, upon reasonable notice, before it or one
of its judges or commissioners or before a notary and be ex-
amined on oath or affirmation concerning any matter per-
taining to his claim. The examination shall be reduced to
writing and be filed with the clerk of the court and remain
as a part of the evidence in the case. If any claimant, after
being so directed and notified, fails to appear or refuses to
testify or answer fully as to any material matter within his
knowledge, the court may order that the case be not heard
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or determined until he has complied fully with the direction
of the court.

8ec. 13. Place of holding court.] Any judge or com-
missioner of the court may sit at any place within the State
to take evidence in any case in the court.

Sec. 14. Fraud against State.] Whenever any fraud
against the State of Illinois is practiced or attempted by any
claimant in the proof, statement, establishment, or allowance
of any claim or of any part of any claim, the claim or part
thereof shall be forever barred from prosecution in the court.

Sec. 16. New trials.] When a decision is rendered against
a claimant, the court may grant a new trial for any reason
which, by the law applicable to civil actions between individ-
uals, would furnish sufficientground for granting a new trial.

Sec. 16. Concurrence of judges.] Concurrence of two
judges is necessary to the decision of any case.

Sec. 17. Conclusiveness of determination.] Any final
determination against the claimant on any claim prosecuted
as provided in this Act shall forever bar any further claim in
the court arising out of the rejected claim.

Sec. 18. Opinions—Lapsed appropriations—Small claims
—Publication.] The court shall provide, by rule, for the main-
tenance of separate records of claims which arise solely due
to lapsed appropriations and for claims for which amount of
recovery sought is less than $1,000. In all other cases, the
court shall file with its clerk a written opinion in each case
upon final disposition thereof. All opinions shall be compiled
and published annually by the clerk of the court.

Sec. 19. Attorney General to appear in interest of State.]
The Attorney General, or his assistants under his direction,
shall appear for the defense and protection of the interests
of the State of Illinois in all cases filed in the court, and may
make claim for recoupment by the State.

Sec. 20. Statement of Decisions.] At every regular ses-
session of the General Assembly, the clerk of the court shall
transmit to the General Assembly a complete statement of all
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decisions in favor of claimants rendered by the court during
the preceding two years, stating the amounts thereof, the per-
sons in whose favor they were rendered, and a synopsis of the
nature of the claims upon which they were based. At the end
of every term of court, tue clerk shall transmit a copy of its
decisions to the Governor, to the Attorney General, to the head
of the office in which the claim arose, to the State Treasurer, to
the Comptroller, and to such other officers as the court directs.

Sec. 21. Fees.] The court is authorized to impose, by
uniform rules, a fee of $10 for the filing of a petition in any
case in which the award sought is more than $50 and less
than $1,000, and $25 in any case in which the award sought is
$1,000 or more; and to charge and collect for copies of opin-
ions or other documents filed in the Court of Claims such fecs
as may be prescribed by the rules of the Court. All fees and
charges so collected shall be forthwith paid into the State
Treasury.

Sec. 22. Limitations.] Except as provided in subsection
F of Section 8 of this Act' every claim, other than a claim
arising out of a contract or a claim arising under subsection
C of Section 8 of this Aet,* cognizable by the court and not
otherwise sooner barred by law shall be forever barred from
prosecutian therein unless it is filed with the clerk of the court
within 2 years after it first accrues, saving to infants, idiots,
lunatics, insane persons and persons under other disability
at the time the claim accrues 2 years from the time the dis-
ability ceases. Every claim cognizable by the Court, arising
out of a contract and not otherwise sooner barred by law,
shall be forever barred from prosecution therein unless it is
filed with the Clerk of the Court within 5 years after it first
accrues, saving to infants, idots, lunatics, insane persons
and persons under other disability at the time the claim accrues
5 years from the time the disability ceases. Claims cognizable
against the State by vendors of goods or services under “The
Illinois Public Aid Code”, approved April 11,1967, as amend-
ed,® shall have a period of limitation of 1 year after the ac-
crual of the cause of action, as provided in Sections 11—13 of
that Code.* Every claim cognizable by the court arising under
subsection C of Section 8 of this Act shall be forever barred
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from prosecution therein unless it is filed with the Clerk of
the Court within 2 years after the person asserting such claim
is discharged from prison, or is granted a pardon by the Gov-
ernor, whichever occurs later.

S8ec. 22-1. Action for personal injuries—Notice—Con-
tents.] Within six months from the date that such an injury
was received or such a cause of action accrued, any person
who is about to commence any action in the Court of Claims
against the State of Illinois, the Medical Center Commission,
the Board of Trustees of the University of Illinois, the Board
of Trustees of Southern Illinois University, the Board of Re-
gents of the Regency Universities System or the Board of Gov-
ernors of the State Colleges and Universities, for damages on
account of any injury to his person shall file in the office of
the Attorney General and also in the office of the Clerk of
the Court of Claims, either by himself, his agent, or attorney,
giving the name of the person to whom the cause of action
has accrued, the name and residence of the person injured,
the date and about the hour of the accident, the place or loca-
tion where the accident occurred, a brief description of how
the accident occurred, and the name and address of the at-
tending physician, if any.

In actions for death by wrongful act, neglect or default,
the executor of the estate, or in the event there is no will,
the administrator or other personal representative of the
decedent, shall file within six months of the date of death or
the date that the executor or administrator is qualified, which-
ever occurs later, in the office of the Attorney General and
also in the office of the Clerk of the Court of Claims, giving
the name of the person t0 whom thke cause of action has ac-
crued, the name and last residence of the decedent, the date
of the accident causing death, the date of the decedent’s de-
mise, the place or location where the accident causing the
death occured, the date and about the hour of the accident,
a brief description of how the accident occurred, and the names
and addresses of the attending physician and treating hospital,
if any.

Sec. 22-2. Failure to file notice—Effect.] If the notice
provided for by Section 22-1' is not filed as provided in that
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section, any such action commenced against the State of Illi-
nois, the Medical Center Commission, the Board of Trustees
of the University of Illinois, the Board of Trustees of Southern
Illinois University, the Board of Regents of the Regency Uni-
versities System, or the Board of Governors of State Colleges
and Universities, shall be dismissed, and the person to whom
any such cause of action accrued for any personal injury shall
be forever barred from further action in the Court of Claims
for such personal injury.

Sec. 23. Award ag condition precedent to appropriation.]
It is the policy of the General Assembly to make no appropria-
tion to pay any claim against the State, cognizable by the
court, unless an award therefor has been made by the court.

8ec. 24. Court of Claims Fund.] The General Assembly
hereby creates The Court of Claims Fund and shall make an-
nual appropriations thereto from which the Court may direct
immediate payment of :

(a) All claims arising solely as a result of the lapsing
of an appropriation out of which the obligation could have
been paid.

(b) All claims pursuant to the “Law Enforcement Offi-
cers and Firemen Compensation Act.’”

(e} AIll other claims wherein the amount of recovery
sought is less than $1,000.00.

Seo 26. Claimant must exhaust other remedies.] Any
person who files a claim before the court shall, before seeking
final determination of his claim, exhaust all other remedies
and source of recovery whether administrative, legal or equi-
table; except that failure to file or pursue suits against State
employees, acting within the scope of their employment, shall
not be a defense.

8ec. 26. Awards axe final.] The granting of an award

under this Act shall constitute full accord and satisfaction.

There shall be but one satisfaction of any claim or cause of

action and any recovery awarded by the court shall be sub-

ject to the right of set-off of an amount equal to the monies
* Chapter 48, § 281, et seaq.
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received from any other source, whether received in considera-
tion of release or covenant.

S8ec. 27. Severability clause.] The provisions of this
Amendatory Act of 1971 shall be severable, and if any pro-
vision of this Amendatory Act is declared unconstitutional or
the applicability thereof to any person or circumstance is held
invalid, the constitutionality of the remainder of this Amenda-
tory Act and the applicability thereof to other persons and
circumstances shall not be affected thereby.

Sec, 28. Effective date.] This Amendatory Act of 1971
shall‘apply only to causes of action accruing on or after
January 1, 1972.

8ec. 29. Shorttitle—Fund.] This Act shall be known and
may be cited as the “Court of Claims Act.”



RELATED STATUTES

STATE GOVERNMENT—STATE OF ILLINOIS MAY
BE SUED ONLY IN COURT OF CLAIMS

PUBLIC ACT 77-1776
(11l. Rev. Stats. 1971, Chap. 127, § 108)
An Act in relation to immunity for the State of Illinois.

Be it enacted by the People of the State of Illinoss, repre-
sented in the General Assembly:

8ec. 1. S.H.A.Chap. 127, § 801.] Except as provided in
“AN ACT to create the Court of Claims, to prescribe its powers
and duties, and to repeal AN ACT herein named”, filed July
17, 1945, as amended, the State of Illinois shall not be made a
defendant or party in any court.

8ec. 2. S.H.A.Chap. 127, § 801 role..] This Act shall take
effect onJanuary 1,1972.

Approved December 10, 1971.
Effective January 1,1972.



LAW ENFORCEVENT OFHCERS AND HREMVEN
COMPENSATION ACT

AN ACT in relation to the payment of compensation on be-
half of law enforcement officers and firemen Kkilled in the
line of duty and to make appropriations in connection
therewith.

P.A. 76-1602, eff. September 30, 1969, as amended by P.A. 77-
1778, approved December 10, 1971. (lll. Rev. Stats., Chap. 48,
§281-285)

Be it enacted by the People of the State of Illinois, repre-
sented in the General Assembly:

8ec. 1. Shorttitle and citation.] This Act shall be known
and may be cited as the “Law Enforcement Officers and Fire-
men Compensation Act”.

8ec. 2. Definitions.] As used in this Act, unless the con-
text otherwise requires:

(a) “law enforcement officer” or “officer” means any
person employed by the State or a local governmental en-
tity as a policeman, peace officer or in some like position in-
volving the enforcement of the law and protection of the pub-
lic interest at the risk of that person’s life. This includes super-
visors, wardens, superintendents and their assistants, guards
and keepers, correctional officers, youth supervisors, parole
agents, school teachers and correctional counselors in all
facilities of both the Juvenile and Adult Divisions of the De-
partment of Corrections, while within the facilities under the
control of the Department of Corrections or in the act of
transporting inmates or wards from one location to another
or while performing their official duties.

The death of the foregoing employees of the Department
of Corrections in order to be included herein must be by the
direct or indirect wilful act of an inmate, ward, work-re-
leasee, parolee, parole violator, person under conditional re-
lease, or any person sentenced or committed, or otherwise
subject to confinement in or to the Department of Corrections.

XXVI
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(b) “fireman” means any person employed by the State
or a local governmental entity as a member or officer of a
fire department.

(c) “local governmental entity” includes counties, mu-
nicipalities and municipal corporations.

(d) “State” means the State of Illinois and its depart-
ments, divisions, boards, bureaus, commissions, authorities
and colleges and universities.

(e) “killed in the line of duty’” means losing one’s life
as a result of injury received in the active performance of
duties as a law enforcement officer or fireman if the death
occurs within one year from the date the injury was received
and if that injury arose from violence or other accidental
cause. The term excludes death resulting from the wilful
misconduct or intoxication of the officer or fireman; however,
the burden of proof of such wilful misconduct for intoxica-
tion of the officer or fireman is on the Attorney General.
Amended by P.A. 77-452,§ 1,eff. July 23, 1971.

8ec. 3. Limitation—Amount of compensation—Designa-
tion of beneficiary—Charges for securing compensation.] If
a claim therefor is made within one year of the date of death
of the law enforcement officer or fireman, compensation in the
amount of $10,000 shall be paid to the person designated by a
law enforcement officer or fireman killed in the line of duty.
If no beneficiary is designated or surviving at the death of
the law enforcement officer or fireman killed in the line of
duty, the compensation in the sum of $10,000 shall be paid
as follows:

(a) when there is a surviving spouse, the entire sum
shall be paid to the spouse;

(b) when there is no surviving spouse, but a surviving
descendant of the decedent, the entire sum shall be paid to
the decedent’s descendants per stirpes;

(c) when there is neither a surviving spouse nor a sur-
viving descendant, the entire sum shall be paid to the parents
of the decedent in equal parts, allowing to the surviving par-
ent, if one is dead, the entire sum;
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(d) Wwhen there is no surviving spouse, descendant or
parent of the decedent, but there are surviving brothers or
sisters, or descendants of a brother or sister, who were re-
ceiving their principal support from the decedent at his death,
the entire sum shall be paid, in equal parts, to the dependent
brothers or sisters or dependent descendant of a brother or
sister. Dependency shall be determined by the Court of
Claims based upon the investigation and report of the At-
torney General.

When there is no beneficiary designated or surviving at
the death of the law enforcement officer or fireman killed in
the line of duty and no surviving spouse, descendant, parent
nor dependent brother or sister, or dependent descendant of
a brother or sister, no compensation shall be payable under
this Act.

No part of such compensation may be paid to any other
person for any efforts in securing such compensation.

8ec. 4. Claim—Application—Contents—Substantiation
of claim.] Notwithstanding Section 3, no compensation is pay-
able under this Act unless a claim therefor is filed, within the
time specified by that Section, with the Court of Claims on an
application prescribed and furnished by the Attorney General
and setting forth:

(a) the name, address and title or designation of the po-
sition in which the officer or fireman was serving at the time
of his death;

(b) the names and addresses of person or persons desig-
nated by the officer or fireman to receive the compensation and,
if more than one, the percentage or share to be paid to each such
person, or if there has been no such designation, the name and
address of the personal representative of the estate of the of-
ficer or fireman;

(c) a full, factual account of the circumstances resulting
in or the course of events causing the death of the officer or
fireman; and

(d) such other information as the Court of Claims reason-
ably requires.
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When a claim is filed, the Attorney General shall make an
investigation for substantiation of matters set forth in such
an application.

SectionB. S_H.AChap. 48, § 283 note] This amendment
shall take effect on January 1, 1972.

Approved December 10, 1971.
Effective January 1, 1972

Sec. 5. Compensation as additional compensation.] The
compensation provided for in this Act is in addition to, and not
exclusive of, any pension rights, death benefits or other com-
pensation otherwise payable by law.

DAMAGES CAUSED BY ESCAPED INMATES OF STATE
CONTROLLED INSTITUTIONS

AN ACT concerning damages caused by escaped inmates of
charitable, penal, reformatory or other institutions over
which the State has control. (Chap. 23, Sec. 4041, I11. Rev.
Stats., 1971)

Be it enacted by the People of the State of Illinois, repre-
sented in the General Assembly:

4041. Claims.] § 1. Whenever a claim is filed with the
Department of Mental Health, the Department of Children
and Family Services or the Department of Corrections for
damages resulting from personal injuries or damages to proper-
ty, or both, or for damages resulting from property being
stolen, heretofore or hereafter caused by an inmate who has
escaped from a charitable, penal, reformatory or other institu-
tion over which the State of Illinois has control while he was
at liberty after his escape, the Department of Mental Health,
the Department of Children and Family Services or the De-
partment of Corrections shall conduct an investigation to deter-
mine the cause, nature and extent of the damages and if it be
found after investigation that the damage was caused by one
who had been an inmate of such institution and had escaped,
the Department may recommend to the Court of Claims that an
award be made to the injured party, and the Court of Claims
shall have the power to hear and determine such claims.
Amended by P.A. 77-1422, § 1, eff. September 2, 1971.



THE ILLINOIS VEHICLE CODE

Article V Relating to
Financial Responsibility
(Chap. 9514, Sec. 7-503, Ill. Rev. Stats. 1971)

7.503 Unclaimed security deposits.] § 7-503. During
July, annually, the Secretary shall compile a 'list of all se-
curities on deposit, pursuant to this Article, for more than 3
years and concerning which he has received no notice as to the
pendency of any judicial proceeding that could affect the dis-
position thereof. Thereupon, he shall promptly send a notice by
certified mail to the last known address of each despositor ad-
vising him that his deposit will be subject to escheat to the State
of Illinois if not claimed within 30 days after the mailing date
of such notice. At the expiraton of such time, the Secretary of
State shall file with the State Treasurer an order directing the
transfer of such deposit to the general revenue fund in the
State Treasury. Upon receipt of such order, the State Trea-
surer shall make such transfer, after converting to cash any
other type of security. Thereafter any person having a legal
claim against such deposit may enforce it by appropriate pro-
ceedings in the Court of Claims subject to the limitations pre-
scribed €or such Court. At the expiration of such limitation
period such deposit shall escheat to the State of Illinois.
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MILITARY AND NAVAL CODE

Article XI. Pay and Allowances

(Chap. 129, Secs. 220.52-220.56, I11. Rev. Stats. 1971)

220.62 Disabled personnel — Treatment — Compensa-
tion.] § 52. Officers, warrant officers or enlisted personnel
of the Illinois National Guard or Illinois Naval Militia who may
be mounded or disabled in any way, while on duty and lawfully
performing the same, so as to prevent their working at their
profession, trade or other occupation from which they gain
their living, are entitled to be treated by an officer of the medi-
cal or dental department detailed by The Adjutant General and,
as long as the Hlinois National Guard has not been called into
federal service, are entitled to all privileges due them as State
employees under the “Workmen’s Compensation Act”, ap-
proved July 9, 1951, as now or hereafter amended,” and the
“Workmen’s Occupational Diseases Act”, approved July 9,
1951, as now or hereafter amended.’

Amended by P.A. 76-1139, § 1,eff. August 28,1969.

220.63 Heirs and dependents of disabled or killed per-
sonnel — Claim against State.] § 53. When officers, warrant
officersor enlisted personnel of the Illinois National Guard or
Illinois Naval Militia are injured, wounded or killed while per-
forming duty in pursuance of orders from the Commander-in-
Chief, said personnel or their heirs or dependents shall have a
claim against the State for financial help or assistance, and the
State Court of Claims shall act on and adjust the same as the
merits of each case may demand. Pending action of the Court
of Claims, the Commander-in-Chief is authorized to relieve
emergency needs upon recommendation of a board of three
officers, one of whom shall be an officer of the medical depart-
ment.

1 Chapter 48, § 188.1, et seq.
2 Chapter 48, § 172.86, et seq.
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22054. Compensation of medical officers for attending
cases.] § 54. Officers of the medical and dental departments
who attend cases of injury or illness incurred in line of duty
under Sections 52 and 53 of this Article' shall be entitled to
such reasonable compensation in each case as the circumstances
may warrant, as approved by The Adjutant General.

220.55 Hospital charges to be paid by State.3 § 55. Nec-
essary hospital charges incurred in cases stated in Sections 52
and 53 hereof,* and for beds in open or general wards shall be
paid by the State on proper vouchers made out by the attending
medical or dental officers and approved by The Adjutant
General.

220.56 Source of funds.] § 56. All payments under Sec-
tions 52, 53, 54 and 55 hereof* shall be made from appropriated
funds on vouchers and bills approved by The Adjutant General.

1 Sections 220.62, 220.63 of this chapter.
1 Sections 220.62, 220.63 of this chapter. ;
! Sections 220.62. 220.63, 220.64, 220.66 of this chapter.
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Other Related Statutes — By Reference
(References are to Chapter and Section)
Illinois Revised Statutes 1971

Habeas corpus proceedings, county’s claim for expenses in-
curred in, 65, $ 38.

Illinois National Guard or Illinois Naval Militia, disabled
or killed personnel, claim against State, 129, § 220.53 and 401,
et seq.

Service Recognition Board, consideration of claims on termi-
nation of, 12614, § 65.

State guard, award for disability, jurisdiction transferred,
129, § 277.

State Warrant Escheat Law, filing action, 49, § 24.

Tort actions :
Board of governors, state colleges and universities,
jurisdiction, 144, § 1007.

Medical Center District, 91, § 126.
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XXXII1



TABLE OF CASES
REPORTED IN THIS VOLUME
A

Page
Addressograph Multigraph Corporation ............... 356
Allen. Gertrude K..ouiiiiiiiiiiiiiiiiiiiiiie i 488
America Fore Insurance Group. Subrogee. Etc........... 155
American Oil Company. a Maryland Corporation ......... 73
American States Insurance Company. a Corporation..... 170
ANCel. LOUIS e 483
Anderson. NOITIS Wi i i i arieaeaeaenenens 119
Anken Chemical and Film Corporation ................. 487
Antenna Services. Inc., a Corporation ............c0vvun. 313
Arnts. Ollie Lee .vuiriii i 338
Aurora Skelgas Service ....vviviveiiirnriienrnienennss 440

B

B & B Electric. InC.o.vvvveviiiiiiiiiiiiiiiiiiiiinnns 491
Bachmeier. Marie .......coviiiiririninrniennnrnrennnns 219
Bank of Lyons. an Illinois Banking Corporation ......... 104
Barker Milling and Grain Company ............vvvuuen. 389
Bender. William ... ieeaeas 383
Berry. Ellis Thurlow ..ot 377
Berry. Guylene. Admr., EtC...cvverieviiiiiiiinnnens. 377
Blackmore and Glunt., INC.cvuuii it i i i i e i nnnns 447
Blunt. Raymond S.,and Company .......ccvceveevenens 358
Boden Products. INC.......cvvvuiiiiiniiennnnnnnnns. 491
Borum. Lester R., Et Al ouvuviiiiiii i einnennnnenenns 328
.Broadway Litho and Printing Corporation ............... 430
Bromberg. Josephine ........ciiiiiiiiiiiiiiiiiiiea 491
Broughton. P. H., and Sons. Inc., a Corporation ........ 131
Brown. Punch. Garage ......oevveveiineiinrnenennnnnns 227
Bryant. Mamie JO ....ooeiiiiiii et 491
Bugle. Berdina ....viiiiiiiiiiiii e 173
Burke. Charles Estel .......coviiiiiiiiiiiiiaaannnns 9
Burke. Edmund M., and Associates. Ltd.........ccvuunn. 483
Burke. Martha Alice, Et Al ......ccoviiiiiiiiiian... 267



XXXVI1

C
Page

Callaghan and Company. an lllinois Corporation ........ 455
Capital City Paper Company. The .......ccovvuvvnnnnn. 324
Carnaghi Oil Company .....cveviiiiriiiieiinnnennnns 276
Carr. Michael B....oviuiiiiiiiii it i i i aenns 155
Carr. Michael B.,Individually. Etc.......ccovvvunnen... 155
Carr.Michael J....ooviii 155
Casey. EdWin J..eiiiiiii e ii e i s i nenaneas 41
Castoro. Joy ANN tueeiiiriiirrerinnnnrerrnnnneernnnns 468
Castoro. Salvatore. Et Al ...oooviiiiiiii et 468
Central Illinois Public Service Company ............... 92
Chicago Housing Authority .......cccvviiiiininininnnns 400
Chicago Seating Co., INC.ovvvvviiviiiiiiiiiiaiaennnns 393
Chicago Wesley Memorial Hospital. an Illinois

Not-for-Profit Corporation .......cievvivivivaininnnns 289
Chism. Inc., a Delaware Corporation .........ceveenvennss 181
City of Highwood. a Municipal Corporation ............. 269
Clark. Madge ..vvvviiiiiiiiiiiiia it e ieianiennas 267
Commercial Light Company. a Corporation ............ 443
Commissioners of Drainage District No. 2 in Pleasant

View Township. Macon County. and State of Illinois .... 122
Commonwealth Edison Company. a Corporation ......... 406
Commonwealth Edison Company. an Illinois Corporation .. 483
Conroy. Robert L....ovieriiii i i e i aneens 303
Cook County Department of Public Aid ................. 484
Cook. County of. and Cook County Department of

Public Aid ..o e 484
Country Mutual Insurance Company. a Corporation ...... 20
County 0F COOK .vviiiiii it ci e i aeaeaaas 484
County of Randolph. The ....ccvviviiiiiiiirnnnnn, .95, 490
County Treasurer of Piatt County. Illinois .............. 441
Crittenton. Florence. Peoria Home. a Not-for-Profit

(OF0] 0T0] - U1 [0 ] o 198

D

Davidson Division. Fairchild Camera and Instrument
COrporation ... .ce it 136

Davis. Mary K. i iaiaaaannnns 491



XXXVII

Page

Davis. Russell K., Et Al ...viiiiiiiiiiiiiiiinrnnennens 491
Delnor Hospital. a Not-for-Profit Corporation of the State

0] 1T T3 T 1 45
Dietzgen. Eugene. COMPaNY ....uveuuunnnnnnnnnnnnnnnnns 453
Di Giovanni. REbBECCa ..vuvviriiiiiiiiiiiniinranens 308
Dorfman. Jeanette ..u.uuuueerrerrrnnnnnnnrrnsrrinnnnns 491
Drainage District No. 2 in Pleasant View Township.

Macon County and State of Illlinois .................. 122
Dron. R., Electrical Company. a Delaware Corporation .... 397
Dryer. Joel. a Minor. EtC...vuviviiiriiirnrnnnnnnnnnnns 491
Duble. Charles. Sr.....coiiiiiii i 87

E
Edwards. J. F., Construction COmMpany .......eeeussnss 83
Elgin Salvage and Supply Company. Inc., a Corporation .. 278
Elmore, Clifford ....oviiiiiiiiiiiiiiiiiiiiiie i nnnns 24
Emmco Insurance COmMpPany ....oeevesvenrsnenssnsnnsens 328

Eveready Manifold Corporation. an Illinois Corporation ... 452

F
Fairchild Camera and Instrument Corporation ........... 136
Firestone Tire and Rubber Company. The ............... 390
Fleischli Medical Group. The ...cvvviiviiiiiennrennenn. 202
Florence Crittenton Peoria Home. a Not-for-Profit
(O] o To] 11 To] 198
Foreman. RUDY ...ieiiiiiii it e i i et eieaeaens 299
PFragser, Gerald E.....ccviiiiiiiii e 288
Fruin-Colnon Contracting Company. a Corporation ....... 138
Fuller. Jimmie G...ovvieiii it ra i e 14
G
Gan. Cleta .uveviieiiiii i i i i aa e 127
Gan, Vernon. Et Al .. .iiiiiiiiii it e s i 127
Gerber. MaxX. INC..eeiii i i i aanes 454
General Telephone Company of Illinois ................. 400
Genza. Walter ....oiiriii i 166
Giedraitis. Domininkas, Et Al ...cvcvviiiiiiiiiiinnnnn 419

Giedraitis. EIBNA vuvvverrrresrnnsrrnnsrnnnsnnnsrnnnens 419



XXXVIII
Page
Gilfand. Donald. a Mentally 111 Person. Etc............. 308
GOff. JOANNe ..uieiii i i s 491
Goff. Kenneth. Et Al .....oiiiiiiiiiiiie 491
Goldrich. Arthur M. i 391
Goodyear Tire and Rubber Company. The .............. 47
Grablowski. Evelyn M. ..ooviiiiiiiiiiiiiiiieiiinaeaes 53
Graham Rehabilitation Center. The Ray ............... 275
Grochowski. Edward ......ccoovieiiiiiiieiinnennennns 149
Grochowski. Frances. Et Al ...........ccocoiiiiin.n. 149
Grumley. Dickie. Thorton and Clark .................. 483
Gulf Oil Corporation ......ccvevevvnrnrnnnenenss .286, 332
Gunthorp-Warren Printing Company. an
Ilinois Corporation ........ccviiiiirrniernrnnnennns 188
H
Hall. Ann D, Et Al ... i 491
Hall. Kenneth ..o 491
Hardy Salt Company ......cvoeviiiiieiirinnennennnns 97
Harris. Leamon. Jr.....eeiiieinieeiineiinennneannnss 491
Highwood. City of. a Municipal Corporation ............ 269
Hinsdale Sanitarium and Hospital 20. a Corporation ..... 281
Holy Cross Hospital ......ccoovviiiiiiiiiiiiienanns 360
Home Insurance Company. The. as Subrogee. Etc........ 186

Hope School. Inc., The. a Not-for-Profit Corporation ....

Hudson. John ..o e
Hunt. Blanche F......iiiiiiiiii i

Illinois Bell Telephone Company. an Illinois

Corporation ........... it
Inniss, Kyle. a Minor. EtC.....cvvvvviiviniinnnnns

Inniss, Thelma ...... ..o

Jackson Welding School .........cccovievinina....
Jacobs. Irene ..o e e

Jamison. Wilson. for the use of Country Mutual

Insurance Company. a Corporation. Etc.......
Jewish Hospital of St. Louis. a Missouri Corporation ....

-367

178
267

...110, 483
491

491

270
231

....... 20

147



XXXIX

Page
Jodlowski, Dana. Admr., EtC...vvvrrviniiiiinennnens 66
Jodlowski. Frank. Jr........cccviiiiiiiiiiinnnnnnnn. 66
Jodlowski, Stanley ........cciiiiiiiiiiiiiiiiiiiae 66
Jones. Jane A., a Minor. Etc...........cciiiiiiiinn, 163
Johnson. Cheryl. a Minor. Etc............covvivvnnat. 231
Justice. Wayne E......ccoviiiiiiiiiiiiiiennneennns 60

K
Kaiser SUpplY oo e e i 361
Kane County Service Company ............evuunnns 206, 410
Kase. Jack ... 438
Kaufman, Suzanne .......ceiiiiiiiiiiiiiieeeennnnnns 491
Kelly, AliCe ..o e 426
Kelly, Leonard, Sheriff of Fayette County .............. 115
Kendrick, Frank .......ciiiiiiiiiiiiiiiernnnnnnnnss 471
Kenney, Charles M., Admr., EtC..........cevvvvnn..t. 226
Keuffel and Esser Company, a Corporation .......... 81, 399
King, Joseph T., EL Al ....ciiviiiiiiii e 396
Kmetz, Kay P 491
Korwin, Frank ....ceiiiiiiiiiiiiiiii it isiniinnnnnnns 112
Kumiga, CONStanCe ........ovviueinrernrennennnernnnns 77

L
Lammert and Mann Company. an lllinois Corporation .... 113
La Salle Extension University ............covvvenenn.. 362
-Lassin. Theodore G.....cvvvviiiiiiiii i eennns 396
La Susa. Samuel A. ..o 483
Lawrence. William 8., and Associates. Inc.............. 483
Lawyers Co-operative Publishing Company. The ........ 75
Leslie. Herman ......ccviiriiiiiiii i nieennns 396
Lewinski, Mitchell. Admr., Etc................ ... ... 166
Lewis College. Lockport. Ilinois ............cccvennt. 369
Limperis. Edward. Trustee. EtC..........ccvvvvvun.... 393
Lyons. Bank of. an Illinois Banking Corporation ........ 104

Mc

Mec Alear Division of White Consolidated

Industries. INC...c.vvveviiiiii e eeieens 334



XXXX

Mc Connell. Helen Betty .....c.cvviviiviiiiriinnnnns.
Mc Graw-Hill Book Company ........ccevevevuvnenenss
Mc Guire Equipment Company ........covvvivnivnnnnn.
Me Mahon. Martin J., EtC.ovvvvvviiiiii i
Mc Mahon Produce Company ........c.cvevevivnnnnnnns

M

Magnuson. Norman. a Minor. EtC................oo..t.
Magnuson. Orville ...
Maimon, A. CUIMIE ..iiiiiii ittt i eannnes
Marts. Alexena .......coiiiiiiiiii i
Marts. Darlene. a Minor. EtC.......ocvviviiiiiiiinnn,
Mass Construction Company. a Delaware Corporation ....
Martin, ESSAU . ..vvviriiiiiiiie e iaiineeneeaannnens

Marx Industrial Maintenance. Inc., an Illinois

COrporation ..ttt
Medical Group, The ....vviiriiiiii it iie i ranenns
Memorial Hospital ...
Merchant Service CO-0p ..vuvierirrnrrnrrnrrnennennnns

Mercy Hospital. Urbana. Illinois. an Illinois

COrporation . ...eeve et e

Michael Reese Hospital and Medical Center, an

Ilinois Not-For-Profit Corporation .................

Midstate College of Commerce ..........ovvvivnvnnnnns
Mobil Oil Company, a New York Corporation, Etc.....

Napue. Henry ... i riaie e
Northwestern Business College ........ccovvvivvnnnn..

o

Olsen Window Cleaning Company. Inc..............

163
448
186
476
476

98
98
284
256
256

412
371

486
366

39
200

491

442
335
203

38
491
208
403

192
411



XXXXI

Page
P
Painter, Melvin ...ttt ittt reeas 405
Parham, Herman ........c.coeeiuiiiiiiinniinnnnnnnnnnnns 246
Parrott, Marie M. ....iiiiiiiiiiiiiiiirennennnnnnns 474
Penwell, Elva Jennings .......cocvvvivivinnnnnnn. 171, 337
Perkins, Thomas, Et Al ......c.cviiiiiiiiiiiienrnnens 222
Peterson-Roberts Construction Co., a Delaware
(07010101 ¢ 11 [ 491
Pheasant Run, Inc., a Delaware Corporation ............ 357
Piatt County, County Treasurer of ..........vvvunuens 441
Pigott, Richard ........ccciiiiiiiiii e 262
Pleasant View Township, Maeon County and
State of HIiNOIS ..o e 122
Poskus, Balys .....ceiiiiiiiiiiii e 107
Price, SEYMOUr S. ..iiiiiiiiiiii it i earnnrneannnas 491
Protestant Hospital Builders' Club, The, Etc. .......... 39
Public Aid, Cook County Department of ............... 484
Punch Brown Garage ............ s raeasrariaeaneaeias 227
@
Qualls, LOUIS ...vviiiii it ecie i eeeaennss 208
R
Randolph, The County of ........cccvvvevnvninnnn, .95, 490
Reese, Michael, Hospital and Medical Center, an
Illinois Not-For-Profit Corporation ................... 442
Remington Office Systems, EtC. ........cvvvvivnvennnns 93
Rockford Anesthesiologists Associated ................. 285
Rockford Memorial Hospital Association, a Corporation .. 215
Rozmarek, Wanda ........ccvvviiiirnnnnnnnnnnnnnnnnnss 475
Ryan, Adriana ......oevveeeiirinnrrnnernrrnnernnennns 100
S
St. Francis, Hospital Sisters of the
Third Order of ..vviieiiiiii i it e i rnnnernnas 445

St. John's Hospital of the Hospital Sisters of the Third
Order of St. Francis, an Illinois Corporation .......... 445



XXXXII

Page
St. Joseph’s College ....covviiiiiiiiii e 230
St. Louis Children’s Hospital ...........ccovviiennen.. 370
St. Louis. Jewish Hospital of. a Missouri Corporation ... 146
St. Louis University Hospitals ..........c..ccoeveent.. 44
Salvation Army. The. an lllinois Corporation ........... 451
Schaab. Lena H....oovviiieiiii e 343
SCM Corporation ....ovvveevinrrnerrnrrnnrsnnssnnssns 450
Scudiero. Elaine. Admx., EtC.....ovvvvviiiiiiiinnnnns 457
ScUdiero. JANICE viiiiiiiiiiiiiiirr e eraninnnnrennnns 457
SCUMIEIO. JOYCE tuvvii i e e anenanennnennns 457
Scudiero. Judith ....ouiiiii 457
Scudiero. Ralph .o e 457
Seipel. Jerry Dean ....cviieiiiiiiii i i 226
Shell Oil Company ....c.viiriiiiiii i aeenaeennns 363
Sierra. G i i i 282
Simmons. Lester. a Minor. Et Al ...................... 351
Sinclair Refining Company ..........covvvvivnnnn. .327, 407
Skelly Oil Company. EtC......covviiiiiiiiniiinnnnnns 440
Smith, ANAreW ....eiiii e ei i ieaanennnens 231
Smith. Andrew J., Admr., EtC....vviivriinninniennnn. 231
Smith. Joseph ... e 290
Spear. Mary . s 32
Sperry Rand Corporation. Division of .................. 93
State House News Stand .........coveviiiiiinninnennns 42
States Improvement Company. Inc., an Illinois
Corporation  ....veii e 1
Steigerwaldt. Alex. as Next Friend and Father. Etc..... 491
Steigerwaldt. Allan ... ..o 491
Sullivan. William H.....ooviiiiiiiiiieaee o, 117
T
Thomas. Mary Frances .........covvvvivnnenne oo, 252
Timmons. Donald S., County Treasurer of Piatt
County. HHNOIS ovviiiiiii e aanaeae viinn 441
Toledo. Peoria and Western Railroad Company .......... 51
Tower Communications COmpany ........eeveerenrensss 346
Tyler. L. G e s i aa e aneas 231

Tyler. William. an Emancipated Male. Etc............. 231



XXXXIII

Page
U
Uher, Alice ......... et e et e e . 50
v
Valerio. Ernest ..vveviieiiiiiiiiiiii e enansnnnenness 272
Vaughn. Bertha Livvuviiiiiiiiiiiniinrinninrinrinnias 222
Village of Weston. a Municipal Corporation ............ 483
W
Wagner. Harold M...... ..ot 402
Wall. M. Hoe e 197
Walla. Mary Louise. & Exec., EtC....ccvvvvvnvivnnnnn 338
Walton School of Commerce ..........ccovniiniann.... 205
Webb. Lowell M.... ..o 54
West Chicago State Bank. an Illinois Corporation ....... 483
Weston. Village of. a Municipal Corporation. Et Al ..... 483
Wheaton Daily Journal ........cooviiiiiiiiiiiiiinnan, 483
White Consolidated Industries. InC.................... 334
White. Gwendolyn L........oiiiiii i 325
White. John T e 231
White. Marguerite ......cooeevienirrnirrnennrnnnennns 431
White. Vernon J......cvviiiiiiiiiiiiinineennnnnens 190
Whitley. Lizzie .....covviiiiiiiii i inanenneens 351
Witt, Gerald H......ooviii i 318
Waurster. Colleen R.....ovviiiiiii e 49
X

Xerox Corporation ............oviiinennnn 229, 280, 364, 395



CASES ARGUED AND DETERMINED IN THE COURT
OF CLAIMS OF THE STATE OF ILLINOIS

(No.6024 —Claimant awarded $209,334.30.)

StATES IMPROVEMENT ComPANY, INc., an Illinois Corpora-
tion, Claimant, vs. StaTe oF lLLINOIS, Respondent.

Opinion filed January 10, 1967.

RoTHscHILD, HART, STEVENS AND Barry, Attorneys
for Claimant.

WiLLiam G. Crark, Attorney General; C. ARTHUR
NeBeL, Assistant Attorney General, for Respondent.

CONTRACTS—impossibility of performance. Where evidence showed
that the contract between claimant and respondent was legally impos-

sible to perform, both parties are discharged from their duties there-
under.

Same—damages. Where contract is discharged due to impossi-
bility of performance, both parties will be placed in the same condi-
tion as they were prior to entering the agreement, and claimant will
be disallowed any profit, which it may have realized thereunder.

Pezman, J.

This action arises out of a contract entered into be-
tween claimant, States Improvement Company, Inc., an
Ilinois Corporation, and respondent, the State of Hli-
nois, wherein claimant agreed to erect a certain steel
I-beam bridge and approaches at a point approximately
one quarter of a mile from the City of Decatur, County
of Macon, State of Illinois.

Claimant contends that, due to the manner specified
in said contract for the installation of piles, and the
soil conditions existing at the time the contract was en-
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tered into, it was impossible to perform the contract, and
that the State of Illinois wrongfully defaulted claimant
to the damage of the sum of $320,810.59. Respondent
did not file an answer to the complaint, so a general de-
nial of the facts, as set forth in the complaint, prevailed.

The contract, which is the subject matter of this
suit, sets forth specifications to be employed for the con-
struction of concrete piles. Piles, which were manufac-
tured by Raymond International, Inc., met the specifica-
tions, and were the piles used. The evidence shows that
these were pre-stressed concrete piles. The contract fur-
ther provided for the method of installation, which meth-
od was stated to be as follows:

“(d) Installation.

The piles shall be installed in accordance with one or more
of the following procedures.

“(L.) Driving— Thepiles shall be driven with a steam ham-
mer, which shall develop not less than forty thousand
(40,000) foot-pounds of energy per blow at full
stroke. A solid hardwood cushion block at least six
(6) inches thick shall be used in the base of the
hammer to cushion the blow of the hammer ram on
the follower. A laminated ring-shaped cushion block,
at least six (6) inches thick, made of one (1) inch
hardwood boards and cut to fit the head of the pile
shall be used between the follower and the top of
the pile. Both cushion blocks shall be inspected pe-
riodically during driving, and no driving shall be
done with blocks that have been unduly worn and
compacted with use. When the point of the pile is
passing through soft soil, and there is little or no
resistance to penetration, the stroke of the hammer
shall be reduced to approximately twenty-four (24)
inches. When the point of the pile is being driven
in firm ground, the full length of the stroke of the
hammer shall be used to develop final resistance, but
in no case shall the strokes exceed forty-two (42)
inches. Piles shall be driven to the resistance de-
termined by the Engineer.



“(e) Jetting and Driving.

In granular soils, jetting will be permitted in conjunction
with driving, except that final penetration shall be at-
tained without the use of jets. After jetting is stopped,
the pile shall be driven to the elevation designated by the
Engineer. Care shall be exercised during jetting that no
internal hydrostatic pressure greater than twenty (20)
psi does not build up within the pile. Internal jetting will
not be permitted unless specifically authorized in writing
by the Engineer.”

On or about April 5,1959, claimant commenced work
on this project. In the month of August, 1960, claimant
was ready to commence the installation of the concrete
piles. From August 1to August 15 of that year attempts
were made to drive the piles to the proper elevation, but
claimant was unable to do so, even though attempts
were made to overdrive the piles. The contract provided
that the Resident Engineer would have sole authority
to determine the maximum number of hammer strokes
per inch, which could be utilized in driving the piles.
Despite the prior order of the Resident Engineer that
driving should not proceed beyond ten blows per inch,
the Resident Engineer directed that the first pile be
overdriven. After the use of twenty-eight blows per
inch, only one additional inch of penetration was achieved.
Claimant then requested permission to use air jets in
an effort to assist the driving of the piles to a lower
elevation, and such jets were put into operation. With
the use of the jets there was still no noticeable improve-
ment in the driving of the piles. Work was finally halted
on this project on August 19, 1960.

Subsequent to this work stoppage, claimant requested
permission to excavate within the pile, and further
stated that, if the new method was more expensive, he
would expect additional pay. However, the request was
turned down, and finally, on September 20, 1960, the
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Director of Public Works and Buildings of the State of
Illinois sent claimant a ten day notice to comply or a
default would be taken. Claimant obtained an injunc-
tion from the Circuit Court of Cook County against the
Director restraining him from defaulting the contract.
This injunction remained in effect until February 27,
1961, when the injunction was dissolved. The State of
Illinois then readvertised the contract, and it was relet
to the C. E. Burgett Construction Company.

The new contractor retained the services of Ray-
mond International, Inc., as a subcontractor to install
the piles. Raymond International, Inc., then proceeded
to install the piles through the use of an airlift device,
which is described by claimant as a method of internal
excavation, and described by respondent as a method of
internal jetting.

Claimant contends that it could not deviate from
the contract’s specifications without authority from the
State, and that, because of the particular soil condi-
tions encountered in driving the piles, the piles could
not be installed in accordance with the specifications of
the contract. Claimant further contends that respond-
ent, the State of Illinois, subsequently allowed Raymond
International, Inc., to use a form of internal excavation
in installing the concrete piles. Claimant further con-
tends that, since the State had prepared the specifica-
tions for the installation of the piles, it had a duty, when
it became apparent that the contract could not be per-
formed in accordance with such specifications, to allow
claimant to use other methods of installing the piles.
In addition, claimant argues that, when the State refused
to change the specifications, it was excused from further
performance on the grounds of impossibility.
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The pertinent questions in this case are:

1. Did the State have the legal right to terminate
claimant’s contract?

2. If it did not, what damages, if any, are recov-
erable by claimant?

The contract in this case set forth the type of piles
to be installed, and further provided for the method of
installation. The State of lllinois prepared the speci-
fications, and it is clear that claimant was required to
install the piles in the manner expressly set forth in the
contract. This contract is known in the Industry as
the “specified manner and method” contract, rather than
as an “end result” contract. From the testimony in this
case, it appears that this was an unusual agreement, but
nevertheless it existed in this instance.

Mr. Alexander Riff was called as a witness by re-
spondent. Mr. Riff testified that he was an employee
of Raymond International, Inc., and was well acquainted
with the piles to be installed, inasmuch as his company
manufactured this concrete pile. Mr. Riff testified that,
in his opinion, there was a possibility of installing the
piles by a method of hammering and jetting as specified
in the contract,, but, while possible and feasible, such a
method was not practical. Mr. Riff went on to testify
that, after the contract was relet, Raymond Intenational,
Inc., used a combination of hammering and air-lift to
drive the piles. Mr. Riff testified that from an engineer-
ing standpoint the method used by Raymond Interna-
tional, Inc., to install the piles was a form of excavation.

Mr. Carter Jenkins of Springfield, Illinois, was
called as a witness by claimant. He testified as to his
background, and qualified as an expert witness. Mr.
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Jenkins stated that the Director of the Department of
Public Works and Buildings of the State of Illinois,
W. J. Payes, had on or about June 14, 1961, requested
him to make a survey of this project, and make a report
of his findings. Mr. Jenkins testified that, in his opin-
ion, the piles could not have been installed, placed or
driven by using the methods outlined in the specifica-
tions of the contract regarding that particular type of
work.

Director W. J. Payes testified in behalf of claimant.
His testimony, in substance, was that claimant was not
permitted to install the piles by internal excavation, but
that, after the contract with claimant was terminated,
and another one obtained, the new contractor was per-
mitted to install the piles by internal excavation.

From the testimony in this case, it appears to the
Court that the methods set forth in the contract for the
installation of these piles could not have been followed,
and that by and under the terms of the contract claim-
ant was limited to the methods specified therein, and
could not deviate from the provisions thereof without
the permission of respondent, the State of Illinois.

The law on the subject of impossibility and the effect
of impossibility to perform a eontract, as agreed, ap-
pears to be clear. Corbin on Contracts, Vol. 6, See. 1332,
states as follows:

“A distinction has been drawn between.. ...... the personal in-
ability of a promisor to do what he promised and the objective im-
possibility that the promised performance can be rendered by anyone.
The two terms call attention to a distinction between two kinds of
facts that are very different in their legal operation.

“Objective Impossibility.. ....,. may discharge a contractor from
his duty.. ....The duty of a promisor is never discharged, however,
by the mere fact that supervening events deprive him of the ability to
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perform, if they are not such as to deprive other persons, likewise, of
the ability to render such performance.”

Chap. 14, Sec. 454, of Restatement of Contracts, states:

“Impossibility means not strict impossibility but impracticable
because of extreme and unreasonable difficulty, expense, injury or
loss involved.”

Sec, 456 of Restatement of Contracts states that:

S a promise imposes no duty, if performance of the promise
is impossible because of facts existing when the promise is made of
which the promisor neither knows nor has reason to know.”

The definition of impossible, as set forth in the Re-
statement of Contracts, has been upheld by the Illinois
courts in Fisher vs. United States Fidelity and Guaranty
Company, 313 111. App. 66, 39 N.E. 2d 67 (1942).

Thus, it appears that under the laws of the State of
Ilinois the method required by the contract for the in-
stallation of the piles in the instant case was legally im-
possible of performance, and that claimant was thereby
excused from its performance thereunder. It, therefore,
necessarily follows that the State of Illinois improperly
defaulted claimant.

We now turn our attention to the question of dam-
ages, if any, recoverable by claimant. The Bill of Par-
ticulars pertaining to damages, which was filed in this
suit, shows that claimant received cash in the sum of
$192,134.25. There was no dispute as to the amount re-
ceived.

Claimant, in its Bill of Particulars, sets forth cer-
tain items chargeable to this project, the time various
items were on the job, the monthly rate, loss of profit,
and the total loss of $320,810.59 after allowing credit
for the $192,134.25 received. Of the items listed in the
Bill of Particulars, one is for an office trailer, which al-
legedly was on the job twenty month’s, and charged at
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the rate of $100.00 per month. The evidence does not
sustain the burden of proof to show that this was for
the benefit of the State, and therefore, this item of
$2,000.00 is disallowed.

Certain other heavy equipment is allegedly on the
project for twenty months. However, a portion of that
time was for the period during which the injunction ob-
tained by claimant was in effect. In the judgment of
this Court, claimant should not benefit for this period
of time, and, therefore, the Court reduces those items
listed in the Bill of Particulars as having been on the
project for twenty months to seventeen months. It is
the opinion of this Court that claimant should not bene-
fit for said time period when, through its own action, it
prohibited work on the project. This Court, therefore,
arrives at the total figures as follows:

ITEM QUANTITY TIME RATE AMOUNT

Lima 802 Diesel 1 17 Months 4,354.00 74,018.00
HD 21 Dozer 1 17 Months 3,778.00 64,226.00
D-6 Dozer 1 17 Months 1,268.00 21,556.00
977 Loader 1 17 Months 1,743.00 29,631.00
600 CFM Compressors 2 8 Months 897.00 14,352.00
Pump, High Pressure 1 8 Months 360.00 2,880.00
Pump, 8” Centrifical 1 8 Months 328.00 2,624.00
D-7 Dozer 1 17 Months 1,737.00 29,529.00
$238,816.00
50% of AED Rates $119,408.00
White 10 Cy 6 Wheel
Trucks 8 11,666 Hours 4.63 54,013.58
Material and labor 207,148.56
Percentage of payroll to
cover union dues, insur-
ance and other expenses 20,898.41
TOTAL $401,468.55
Prior payment on contract—Less 192,134.25

Balance $209,334.30
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It is the opinion of this Court that the impossibility
of performance of this contract, due to the fact that
claimant was required to use only those methods specified
in the contract for driving piles, discharges claimant from
its duty, and, in turn, frees the State from further duty
under the contract. It is the further opinion of this
Court that in such a situation the law seeks to place the
people in the same condition as they were prior to en-
tering into the agreement.

Sec. 468 (d) of Restatement of the Law of Contracts,
American Law Institute, states as follows:

“Since there is no fault on either side, the loss due to impossibility
or frustration must lie where it falls. Neither party can be com-
pelled to pay for the other’s disappointed expectations, but, on the
other hand, neither can be allowed to profit from the situation. He
must pay for what he has received. The amount he must pay in gauged
by the extent that what he has received forwards the object of the
contract. If the contract was an unwise one from the standpoint of
the one who has received performance, this does not limit his duty to
pay. If, on the other hand, the contract was a disadvantageous one

from the standpoint of the one rendering the performance, he cannot
recover for what he has done on a more profitable basis than the
contract affords.””

Thus, claimant is not entitled to any profit from this
project, and, therefore, this Court has disallowed claim-
ant’s alleged profit of $44,101.59, and also the sum of
$31,072.28 representing 15% of the charges for material
and labor, which claimant also alleges as part of the
profit due on this job.

Claimant is hereby granted an award in the amount
of $209,334.30.

(No. 5118 —Claimant awarded $892.06.)

CHARLEs EsTeL Burke, Claimant, »s. StaTte or lLLinois,

Respondent.
Opinionfiled January 10, 1967.
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R. W. DerrenBaucH, Attorney for Claimant.

WiLLiam G. Crark, Attorney General; C. ARTHUR
NeBeL AND LEE D. MarTIN, Assistant Attorneys General,
for Respondent.

CiviL SERVICE AcCT —salary for period of unlawful discharge.
Where claimant was wrongfully discharged, he is entitled to back pay

for the period of illegal removal, less any earnings he received from
other employment during that period.

SaME—determination of damages by Court of Claims. Court may
independently determine claimant’s damages, both with respect to
mitigation of damages and set-offs of outside earnings during period
of wrongful dismissal.

SAME —payment of court costs expended in another court. There
is no authority in the Court of Claims Act for payment of court costs
expended in another court by claimant.

Dove, J.

Claimant, Charles Estel Burke, on March 3, 1961
and prior thereto, was employed as a Prison Agricultural
Foreman |V at Pontiac State Prison, Pontiac, Illinois,
as a Civil Service employee under the rules of the De-
partment of Personnel. There is no disagreement as to
the fact that he was wrongfully discharged from said
position on March 3, 1961, and was reinstated following
a decision of the Appellate Court of Illinois on June 4,
1963. (Burke vs. Civil Service Commission, 190 N. E.
2d 841))

At the time of his discharge, claimant’s monthly
salary amounted to a gross sum of $560.00 a month,
and under the pay scale in effect this would have in-
creased to $600.00 per month on July 1, 1961, and to
$615.00 per month on January 1, 1963.

Following the ruling of the Appellate Court above
cited, claimant received from the Department of Public
Safety the sum of $14,490.00, representing salary from
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July 1,1961 to June 30, 1963. No payment was made
to claimant for salary loss covering the period from
March 4, 1961 to June 30, 1961 for the reason that the
appropriation for the biennium had lapsed.

During the period of his employment, claimant was
furnished the use of a house, which was owned by the
State of Illinois. It was located on the prison grounds,
but was outside the wall. The uncontradicted testimony
shows that the rental value of the house was $85.00 per
month, and that the water and electricity furnished in
said house was of the value of $4.00 and $10.00 per
month, respectively. The heating of the house was also
furnished by the State at a value of $140.00 per year.
Claimant was also allowed to purchase items at whole-
sale prices in the general store of the prison up to a
limit of $35.00 per month.

Claimant now seeks to recover for the loss of his
salary for the period of March 4,1961to June 30, 1961
in the amount of $2,185.81, and for the reasonable value
of the rent-free house, water, electricity and heat in the
sum of $4,072.00, which would have been furnished him
from March 4, 1961 to June 30, 1963, had he not been
wrongfully discharged. He further claims reimbursement
of the amount of $235.17, representing various filing fees,
abstract expenses, etc., which were incurred by him in
his successful attempts to reverse the order of the Civil
Service Commission discharging him.

Since the decision of the Supreme Court of Illinois
in Kelly vs. Chicago Park District, 409 I11. 91, it has been
the rule of the courts of Illinois that one who is wrong-
fully discharged is entitled to collect his full salary cov-
ering the period of wrongful discharge with the excep-
tion that any amounts earned by the individual from
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other employment during the period of discharge are
to be used as a set-off. Claimant urges that this rule has
been changed by an amendment to Sec. 63B-111 of Chap.
127, 11l. Rev. Stats. The amendment was added a few
months after the decision was announced in the Kelly
case, and the statute now provides that an officer or em-
ployee shall receive “full compensation” for any period
during which he was suspended pending the investigation
by the Civil Service Commission of charges against him.
It is claimant’s contention that the words “full compen-
sation” evinces legislative intent to abrogate the rule
concerning set-off.

Since the decision in the Kelly case, the courts of
Illinois have had occasion to reexamine the rule of set-
off in cases involving Civil Service employees who were
wrongfully discharged. The following cases all reaffirm
the rule set forth in the Kelly case:

Murray vs. City of Chicago, 171 N.E. 2d 492,
28 Ill. App. 395;

People ex rel. Krich vs. Hurley, 169 N.E. 2d
107, 19 1il. 2d 548;

People ex rel. Borne vs. Johnson, 48 I1l. App.
2d 307, 199 N.E. 2d 68.

The Court of Claims has consistently followed the
rule decided in the Kelly case, and it appears conclusive
that any award to claimant for salary loss between March
3, 1961and June 30, 1961 must be offset by any earnings
he received from other employment during that period.

Testimony was introduced with regard to claimant’s
contention that he should be compensated for the loss
of use of the State furnished home, water, heat and elec-
tricity, since these were “benefits”, which attached to
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the position he held. Claimant stated that he had no
choice about where to live during his employment as farm
manager for the prison. It seems a reasonable infer-
ence that he was required, by virtue of his duties as farm
manager, to live on the prison grounds, and it would
further appear that this requirement was imposed for
the benefit of the Department of Public Safety in the
administration of the prison program. Any “benefits”,
which would be derived by claimant’s use of the rent-
free house, inured to the Department of Public Safety,
and not to elaimant. It would seem obvious that it would
be advantageous to the Department to have claimant
close at hand and readily available. Since he was re-
quired to live in the house as a condition of his employ-
ment, it would not seem that his use of the house could
be considered as income to him, although he undoubtedly
did derive some pecuniary advantage from the arrange-
ment. An award to claimant for the loss of these “bene-
fits” will, therefore, have to be denied.

In regard to the right of claimant to purchase items
up to $35.00 each month at the wholesale prices charged
by the prison store, we believe that this would be analgous
to the right of a member of the Armed Services to use
the Post Exchange where items can be purchased at a
substantially lower cost than elsewhere. The only loss
to claimant caused by his inability to avail himself of
this right of purchase would be the difference between
the retail and wholesale value of the items, which he
would purchase. There is no way to determine what
items claimant might have purchased each month, nor
any evidence concerning the wholesale and retail value
of such items. This portion of the claim, too, must,
therefore, be denied.

There is no authority in the Court of Claims Act
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for the payment of monies expended by a claimant in
another court. This part of the claim is likewise denied.

Claimant testified that the salary he would have
received had his employment at the prison continued
was $2,185.81. His earnings, however, during the period
of March 3, 1961 to June 30, 1961 from outside employ-
ment amounted to $1,293.75, which must be considered
as a set-off by this Court in arriving at an award.

An award is, therefore, hereby made to claimant,
Charles Estel Burke, in the sum of $892.06.

(No. 5151 — Claimant awarded $553.26.)

Jimmie G. FuLLERr, Claimant us. StaTe oF lLLinois, Re-
spondent.

Opinion filed January 10, 1967.
R. Corvpow FincH, Attorney for Claimant.

WiLLiam G. Crarx, Attorney General; LEe D. Mar-
TIN, Assistant. Attorney General, for Respondent.

PRISONERS AnD INMATES—damage by escaped inmate. Prior to
recovery for damages caused by escaped inmate, claimant must prove
that such inmate escaped from an institution over which the State had
control, that the inmate caused the damage while at liberty, substan-
tiated from an investigation conducted by the proper State authority,
and the nature and extent of such damages.

CONTRIBUTORY NEGLIGENCE—leaving Keys in ignition. Statutory
prohibition against leaving automobile keys in ignition refers only to
operation of vehicles on public highways, and not to those parked on
a private lot.

DaMAGES—avoidable consequences. Claimant must use such means
as are reasonable under the circumstances to avoid, mitigate, reduce or
mimimize the damages, which he has incurred as a result of a wrong-
ful act.

Peruin, C.J.

Claimant, Jimmie G. Fuller, seeks recovery of
$618.95 for damages incurred when an escaped ward of
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the Illinois Youth Commission stole and damaged claim-
ant’s automobile and personal property, which was stored
in the vehicle.

The statute, which was in effect on October 27, 1963
when the incident occurred, provides as follows :

“Whenever a claim is filed with the Department of Public Welfare,
or the Department of Public Safety, or the Youth Commission for
damages resulting from property being stolen, heretofore or hereafter
caused by an inmate who has escaped from a charitable, penal, reforma-
tory or other institution over which the State of Illinois has control
while he was at liberty after his escape, the Department of Public Wel-
fare, or the Department of Public Safety, or the Youth Commission, as
the case may be, shall conduct an investigation to determine the cause,
nature and extent of the damages inflicted, and, if it be found after in-
vestigation that the damage was caused by one who had been an in-
mate of such institution and had escaped, the said Department or
Commission may recommend to the Court of Claims that an award be
made to the injured party, and the Court of Claims shall have the
power to hear and determine such claims.” (Emphasis supplied.)
(Chap. 23, Sec. 4041, I1l. Rev. Stats.)

Therefore, the elements, which must be ascertained
before a recovery is awarded to claimant, are: (1) that
an inmate escaped from an institution over which the
State had control; (2) that the inmate caused the damage
claimed while he was at liberty after his escape; (3) that
the proper State authority establishes upon investiga-
tion that the damages were caused by the escapee; and,
(4)a determination of the nature and extent of the
damages.

Claimant Fuller testified that he worked at the Kim-
mel Auto Supply Store in Anna, Illinois, which was lo-
cated at 200 North Main Street. On October 27, 1963
at 8:00 A. M., he parked his 1956 Pontiac in the parking
lot, which was owned by the store. The parking area
was located in front of the store. He left the keys in
the car, and did not lock it. At 11:00 A. M. he discov-
ered that the car was gone, and notified police. The next
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he heard concerning the car was when the police called
him from Chicago saying they had recovered it. Claim-
ant then went to Chicago to retrieve the automobile. The
car was damaged, and a transistor radio and several
tools were missing.

The Departmental Report of the Illinois Youth Com-
mission, by John A. Troike, Chairman, states: “An in-
vestigation of the facts indicates that it is reasonable
to believe that a ward of the Illinois Youth Commission
may have caused damages to Mr. Fuller’s property; ...”

In support of this conclusion the following evidence
was submitted :

(1) A report of Donald L. Harper, Camp Director, Un-
ion Forest State Boys’ Camp, Jonesboro, Illinois, which
contained the following information: On October 25,
1963 at approximately 8:40 P. M., Thomas Bagnall and
John Turner ran away from Union Forest State Boys’
Camp. John Turner was working in the laundry room,
an honor job. Thomas Bagnall asked for permission to
go to the washroom, which was granted. When Thomas
Bagnall arrived at the washroom, the two boys bolted
through the barracks, and left through the door. They
were missed in four or five minutes when Bagnall did
not report back from the washroom. A search was im-
mediately organized, but there was no word of the boys.

A car was stolen in Anna at approximately 4:00
A. M. on October 26th. A boy answering the descrip-
tion of Thomas Bagnall was picked up by a man and
his wife south of Anna, Illinois just prior to daylight
on the 26th. The boy had run out of gas, and was taken
to a gas station where he had very little money, and could
only purchase a gallon or so of gas. The man took the
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boy back to the automobile. This car was later found
abandoned just east of Anna.

On the morning of the 26th, a boy answering the de-
scription of Thomas Bagnall was seen walking up and
down the block on North Main Street in Anna. The boy
was dressed in blue jeans torn down the left leg. He was
observed walking by the 1956 Pontiac, which was owned
by Jimmie Fuller, and parked in front of the Kimmel
Auto Supply Store on North Main at about 10:00 A. M.

On October 27th a call was received from the Sheriff
of Union County stating that Mr. Fuller’s car had been
found abandoned in Chicago. Extensive damage had
been done to the car, and tools had been taken from the
trunk of the automobile. Fuller went to Chicago to claim
his car, and returned with a pair of pants, which had been
left in the automobile. The pants were very dirty, and
torn down the left leg. The pants and belt were of the
prison-type used at the camp.

Thomas Bagnall was picked up in Forest Park near
Chicago, and returned to the Reception and Diagnostic
Center in Joliet.

The report states: ““It is our feeling that Thomas
Bagnall stole this automobile, and, since the automobile
was low on gas, he either sold the tools to purchase gas,
or traded them for gas and possibly some clean clothing.
During Thomas’ and John’s stay in camp, they repeatedly
planned to run away, and talked about it many times. We
feel that both of these boys would not hesitate to run
away again, if they were in the same type setting.”’

(2) A report of the Department of Police, Village of
Forest Park, Illinois, included the following information :

On October 27, 1963, a radio message was received from
the State Police that Thomas Bagnall had escaped from
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the Jonesboro Youth Camp. Thomas had been reported
seen in the area on several occasions, and, on November
2, 1963, was apprehended with three other youths. The
other youths gave the information that Thomas had been
arrested in a stolen auto in the past week, had gone to
Boys Court under the name of James Oberg, and was
placed on one year supervision. A fingerprint check
showed that Oberg and Bagnall were the same person.

(3) A report of Arthur E. Wright, Superintendent of
the Illinois Industrial School for Boys, Sheridan, Illi-
nois, stated that Thomas Bagnall denied being involved
in the auto theft, and gave the story that a truck driver
picked him up, and drove him to Chicago. However, it
was the opinion of those present at the interview that
Thomas was lying, and that the route, which he described,
would not come within 100 miles of where he claimed
to have been picked up.

It is the opinion of this Court that the investigation
and report of the Youth Commission establish that
Thomas Bagnall escaped from the Union Forest State
Boys’ Camp, and, while on escape, stole the automobile
belonging to Jimmie G. Fuller.

Respondent contends, however, that claimant violat-
ed Sec. 189 of the Uniform Act Regulating Traffic on
Highways, Chap. 9514, 1963 Ill. Rev. Stats., which pro-
vides: “No person driving or in charge of a motor ve-
hicle shall permit it to stand unattended without first
stopping the engine, locking the ignition, and removing
the key. ...-- Respondent further alleges that claimant’s
violation of this statute amounted to negligence, and was
the proximate cause of his loss. We do not accept the
pertinency of such an argument in the light of the spe-
cific recovery right bestowed by the statute (Chap. 23,
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Sec. 4041, 1963 Ill. Rev. Stats.). But, it is noteworthy
that, even if the argument could well lie, respondent
could not prevail.

In the case of Childers vs. Franklin, 46 Ill. App.
2d 344, 197 N. E. 2d 148 (1964), the Court held that Sec.
189 was not applicable where the defendant left his au-
tomobile with keys in a school parking lot. It stated
that the statute refers only to the operation of vehicles
on public highways, and does not apply to automobiles
parked on a private lot. The same holding was reached
in the cases of U. S. Fidelity Guaranty Co. vs. State of
Illinois, 23 C.C.R. 188 (1960), where the stolen car was
in claimant’s driveway, and Stanko vs. Zilien, 33 IlL
App. 2d 364, 179 N. E. 2d 437 (1961), where the stolen
vehicle was taken from a used car lot. In the instant
case, the automobile was not on a public highway, but
was parked in a private parking area, which was owned
by the store in which claimant worked, thus removing it
from the application of Sec. 189.

The expenses, which were allegedly sustained by
claimant as a direct result of Bagnall’s escape, are as
follows : Call to Chicago to check on the car, $2.00 ; gaso-
line, $30.89; meals and room, $18.00; storage charges on
car in Chicago, $12.00; wages lost while retrieving car,
$16.80; one transistor radio, $18.00 ; tools, $175.00; and,
repairs to car, $200.00.

This Court has long followed the principle of “avoid-
able consequences”, which holds that a claimant must
use such means as are reasonable under the circum-
stances to avoid, mitigate, reduce or minimize the dam-
ages, which he has incurred as a result of a wrongful
act. Schneider vs. State of Illinois, 22 C.C.R. 453; Otto
vs. State of Illinois, 24 C.C.R. 72; Stephanites vs. State
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of Illinois, 24 C.C.R. 340; Cordes vs. State of Illinois,
24 C.C.R. 491; Kelly vs. Chicago Park District, 409 Ill.
91, 98 N. E. 2d 738. Claimant has nct proved that ex-
penditures for wages lost, meals and lodging were nec-
essary or proper. He did not show that it was necessary
for him to retrieve his car on a working day, nor did he
prove that it was necessary to spend the night in Chi-
cago. Therefore, these items will be disallowed.

Accordingly, claimant is hereby awarded the sum
of $553.26.

(No. 5154—Claimant's awarded $825.56.)

WiLson Jamison, for the use of Country MuTtuaL INsur-
ANCE CompaNny, A Corporation, and WiLsoN JaMIsON,
Claimants, vs. StaTe oF Inuinois, Respondent.

Opinion filed January 10, 1967.

Massey, ANDERSON AND GiesoN, Attorneys for Claim-
ants.

WiLLiam G. Crark, Attorney General; Lee D. MarTIn,

Assistant Attorney General, for Respondent.
HIGHWAYS—negligence — Duty to maintain warning devices.

Where respondent had sufficient notice of the defect in the highway,

and failed to install barricades or other warning devices, it was
guilty of negligence.

SAME-negligence. Where evidence disclosed that respondent was
negligent in its maintenance of the highway, and claimant was free
from contributory negligence, an award will be made.

Dove, J.

This claim arises from an accident, which occurred
approximately two miles south of Paris, Edgar County,
Illinois, at 2 :00P.M. on March 26, 1962. Claimant, Wilson
Jamison, was traveling south on Route No. 1 in a 1958
Dodge, which he had previously bought as a used truck,
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with a load of feed. When about twenty feet from a de-
pression on the west half of Route No. | the pavement
suddenly collapsed leaving an eight by ten foot hole, which
varied in depth from four to seven feet. Claimant was
unable to to avoid the cavity. The left side of the truck
dropped into, and then bounced out of the hole. The
resulting damages amounted to $825.56, which claimant
now seeks to recover in this action.

Illinois Route No. 1 in Edgar County was con-
structed about 1920 by the State of Illinois, and has been
maintained by the State since that time. The evidence
discloses that the roadway at the point of the collapse
was of concrete, and was covered with blacktop. There
were earthen shoulders on each side, and under the road-
way at a point about three to six feet south of the col-
lapsed area there was a concrete box culvert, which was
utilized to carry water from the west to the east under
the roadway. The evidence further shows that there had
been a rough spot at the point of the collapse for about
two years previously, which would frequently sink down,
and then would be built up again by the State.

George Bales, then a maintenance section man for
the Highway Department, testified that he had repaired
this particular portion of the highway twice in the month
prior to the accident. A blacktop fill of about one inch
in thickness had been spread over the depressed area
a month before the accident, and, on March 22,1962, four
days before the accident, because of the increased sinking
of the pavement, a new application of blacktop premix
was added to the surface of the highway.

On the date in question, one of the State employees
involved in the refill passed over this particular area,
and noticed that the place felt like it was sinking. At
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noon he called his superior, George Bales, and together
they again inspected the site of the depression. They
were unable to determine the cause of the sinking,
and, after reporting the difficulty to the Highway Main-
tenance Department, both left the area to go to other
sites. No repairs were made, nor were signs or barricades
erected to warn the traveling public of the dangerous
condition of the pavement in this particular area.

The evidence discloses that following the accident
a State crew was called to the scene, and found that the
west half of the pavement at this point was completely
undermined. After the concrete was removed, the cavity
was found to be up to seven or eight feet in depth at
various points. Near the bottom was a broken drain
tile, which crossed the roadway from west to east. The
existence of this tile did not appear on the Highway
Department’s plat, and apparently antedated the original
pavement. Its outlet was located in a ditch or stream
down the slope from the highway, and about a hundred
feet from the undermined area.

To recover in cases of this kind, it is a prerequisite
that claimant prove : (1) freedom from contributory neg-
ligence; (2) negligence of respondent, which was the
proximate cause of the accident; and, (3) injuries or
damages as the result thereof.

Wilson Jamison, claimant, testified that he knew of
the bump in the highway, and that, because of this knowl-
edge, he had decided to “take it easy” when he ap-
proached the site of the accident, so as not to jar his
truck too much. No warning signs or barricades were
in evidence, so that claimant was unaware of the further
deterioration of the pavement. Claimant stated that he
was traveling around thirty-five miles per hour at the
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time, and that, when he was about twenty feet from the
area, the pavement collapsed. He was unable to stop,
and the truck dropped into the hole.

In the case of Jack M. Visco, Et Al, vs. State of Illi-
nois, 21 C.C.R. 480, the Court, held:

“There cannot be any hard or fast rule in determining when
it can be said that the State had ‘constructive notice’ of a dangerous
condition, and each case must be decided on its own particular facts.
In the instant case, the enormous size of the hole, and the fact that
it had existed for at least a week, leads us to the conclusion that
the State had constructive knowledge of the dangerous condition, and
failed to either repair, or erect warning signs.”

In arriving at an award for injuries sustained in
an accident where the Highway Department had removed
a portion of the pavement in the case of Grover C. Hen-

dersonvs. Xtate of 11linois, 24 C.C.R. 35, the Court stated:

“We are familiar with the fact that the State of Illinois is not
an insurer of all persons who travel upon its highways. However,
the State is bound to maintain its highways in such a condition that
the public can travel upon them with a degree of safety. Respondent
is required to protect and warn the traveling public when any major
improvements are being made, such as removing portions of the
surface of highways, and should erect warning signs, flares, and use
any and all devices to warn the traveling public of the repair work
going on, or provide a detour, which would be safe for the public
to drive on.”

In the instant case, this Court is of the opinion that,
since the State was aware of the problem in maintaining
this particular portion of the highway for a period of
at least two years prior to this accident, had repaired
the road twice in the month prior to the date in question,
this was sufficient notice. We are further of the opinion
that a reasonable person, under the circumstances, would
have concluded that this was not a normal defect in the
roadway, and would have taken the necessary steps to
determine its cause.

Itis further the opinion of this Court that respondent
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was negligent in its actions on the day in question. As
previously pointed out, only two hours before this oc-
currence, two employees of the Highway Department
visited the site, and were fully aware that the pavement
was sinking at that time. Barricades or other warning
devices should have been installed by them to warn ap-
proaching drivers of the dangerous condition of the
pavement. This they failed to do.

It is, therefore, the opinion of this Court that re-
spondent was negligent in its maintenance of this portion
of Route No. 1,that claimant was free from contributory
negligence, and is entitled to an award.

In arriving at an award, it is to be noted that the
Country Mutual Insurance Company was included as a
claimant in this action because of its interest by way of
subrogation in a portion of the damages to the truck.
Claimant's exhibit No. 1was introduced in evidence. It
reflects a total charge of $794.89 for repairs to the
truck, and, in addition, a charge of $51.12 for replacement
of a tire. It was stipulated by the parties, however, that
the correct amount for the latter item should be $30.67.

Claimants are, therefore, hereby awarded the total
sum of $825.56 to be paid as follows:

Wilson Jamison ......oveeviiiiininnnnnn. .$100.00

Country Mutual Insurance Company, A
Corporation, as subrogee ............... 725.56

(No. 5163—Claimant awarded $2,410.80.)

CrLirFrForp ErMoRrE, Claimant, vs. Teacuers CoLLEGE BoarD,
Respondent.

Opinion filed January 10, 1967.
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Costican and Worrras, Attorneys for Claimant.

Dunx, DunN, Brapy, GoeBeL, ULericH and HAYEs,
Attorneys for Respondent.

NEGLIGENCE—duty to invitee. If a person is upon the premises
of the owner by invitation, express or implied, and not by mere
permission, he is an invitee, and the owner owes him the duty to

exercise ordinary care to keep the premises in a reasonably safe
condition.

SameE—extent of invitation. An invitation extends to any portion
of the premises, which the owner may reasonably anticipate the invitee
to use in connection with the conduct of the business on the premises.

SAME-respondeat superior. Under the theory of respondeat
superior, respondent is charged with the knowledge and acts of its
employees acting within the scope of their employment.

SAME—breach of duty to invitee. Where evidence showed that
respondent, through its employees, breached its duty to claimant in
failing to maintain its premises in a reasonably safe condition, and
claimant did not proximately contribute to his injuries, an award
will be granted.

Pezman, J.

This is an action brought by claimant, Clifford El-
more, against respondent, Teachers College Board, to
recover damages for personal injuries, which he sustained
on June 24, 1963, when the end of a packing crate struck
him in the legs, as he was lifting open a garage door.

The facts concerning the happening of the accident,
as shown by the evidence, are as follows: Claimant, a
fifty-seven year old ceramic tile and marble contractor,
had a subcontract to tile two swimming pools on the
campus of Illinois State University, Normal, Illinois.

Respondent, through its agents and employees, gave
claimant permission to store his tile in one stall of a
four stall garage building, which was owned by the
University, and located on its property approximately
one block from one of the jobs. Each stall of this garage
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opened onto a street by means of its own individual door,
a one piece, solid wooden door without glass. It was
of the type, which did not bend or roll, but rather pulled
out and up from the bottom. When raised, it was stored
overhead. The stalls, each ten feet wide and approximate-
ly fifteen to sixteen feet deep, were not partitioned. The
building on the inside was open from one end to the
other. The University assigned claimant the second stall
from the south end of the building. In the southernmost
stall was a large crate, approximately six feet high, five
or six feet wide, and ten feet deep. It was pushed into
the stall just far enough to clear the door by about
three feet. The crate was made from rough framing
lumber, two by fours framed, and other siding material,
whichwas one inch heavy crating lumber, and was skidded
on six by sixes.

There were interior locking devices for the four ga-
rage doors, which consisted of horizontal rods placed
towards the bottom of each door, and fitted into catches
in the door frames. The only exterior locking device was
a clasp for a padlock on the outside of the door of the
southernmost stall. After claimant unloaded his truck-
load of tile in the garage he locked the three north doors,
which included his own, from the inside, and put a pad-
lock on the clasp on the southernmost door. The padlock
had two keys. He gave one to Robert Dietsch, Super-
intendent of Grounds at the University, and retained
the second key.

When claimant or his employees withdrew tiles from
their assigned stall for use in the pool construction, their
practice was to unlock the padlock on the south door,
enter the garage through the south door, walk past the
crate to the second stall, open the second stall door from
the inside, back their truck up to the door and load up
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the material they wanted. When the loading was com-
pleted, they would close the second stall door, fasten
it from the inside, leave the building by the southernmost
stall, and close and padlock the southernmost stall door
from the outside. This they did once or twice a week.

The crate in the southernmost stall contained an
ozalid machine. Several days before the accident Dr.
Charles Porter, Chairman of the Department of Indus-
trial Education at Illinois State University, instructed
an employee of the University to pry open the front or
west end of the crate, so that the machine’s dimensions
could be determined. After the crate was opened, Dr.
Porter, together with Dr. Talkington and another per-
son, went to the garage and measured the machine.

The record shows that the inside fastening devices
used by claimant to lock the three northerly stall doors
from the inside were actually ineffective, and had been
so for some time. The record further shows that claimant
was unaware of this situation. Even when fastened on
the inside, the door to claimant’s stall could be opened
from the outside by giving it a strong jerk. On the oc-
casion when Dr. Porter and Dr. Talkington wanted access
to the south stall to examine the crate, they merely
jerked open the door of claimant’s stall, and entered the
garage through claimant’s stall. Claimant testified that
he was last in the garage prior to the incident in litigation
on June 20 or 21, 1963, and that at that time the crate
was intact. Dr. Porter testified that he and his men did
not nail the crate back together again, and that, when
they left, the crate was anywhere from one to two feet
from the door.

On Monday, June 24, 1963, at approximately 3:00
P.M., claimant went to the garage to get some materials.
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Claimant testified that, as he opened the southernmost
door of the garage, as he had done on numerous occasions
before, the end of the crate fell against him injuring
his legs and feet. As a result of his injuries, claimant
had out of pocket medical expenses of $80.80, and he
was forced to hire a foreman for five weeks at a cost
of $160.00 per week. The only permanent injury sus-
tained by claimant is a numbness and swelling of the
left leg when he has been working all day. As a result.
of the accident, he wears a shoe one size larger on his
left foot.

The first question to be decided is the legal status of
claimant at the time and place of the accident. If claimant
was a licensee and not an invitee, the rule is well settled
that respondent owed him no duty except not to wanton-
ly or wilfully injure him. However, if under the facts
claimant was an invitee, then respondent owed him the
duty to exercise reasonable care and caution in keeping
the garage area reasonably safe for use by claimant. The
test as to when one is an invitee or licensee is whether
one comes by the owner's invitation to transact business
in which the parties are mutually interested. Ellguth
us. Blackstone Hotel, Inc., 340 Ill. App. 587; 92 N.E. 2d
502 (1950) ; Milauskis us. The Terminal Railroad Associa-
tion of St. Louis, 286 I1l. 547; 122 N.E. 78 (1919); Pauck-
ner Us. Wakem, et al, 231111, 276; 83 N.E. 202 (1907).

If a person is upon the premises of the owner by
invitation, express or implied, and not by mere permis-
sion, then such persoq is an invitee, and the owner owes
him the duty to exercise ordinary care to keep the premi-
ses in a reasonably safe condition. Ellguth us. Black-
stone Hotel, Inc., 34011l. App. 587;92 N.E. 2d 502 (1950) ;
Jones us. 20 North Wacker Drive Bldg. Corp., et al, 332
T1l. App. 382; 75 N.E. 2d 400 (1947).
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A licensee is one who enters upon the premises of
another by permission for his own purposes. Kapka vs.
Urbaszewsks, 47 111, App. 2d 321; 198 N.E. 2d 569 (1964).

When respondent contracted with claimant to tile
the two swimming pools, respondent not only invited
but contracted for the presence of claimant. The facts
in this case clearly support the contention of claimant
that he had the status of an invitee at the time and
place of the accident. Respondent's contention that
claimant had exceeded the bounds of his invitation when
he used the southern door of the garage as an entrance
way to the area, which he used for storing tile, is re-
jected by the Court. Whether the invitation can be held
to extend to the place where the injury actually occurred
depends upon the circumstances in each particular case.
Ellguth vs. Blackstone Hotel, Inc., 340 Ill. App. 587; 92
N.E. 2d 502 (1950) Jomes vs. 20 North Wacker Drive
Bldg. Corp., et al, 332 111. App. 382; 75 N.E. 2d 400 (1947).

An invitation extends to any portion of the premises,
which the owner may reasonably anticipate the invitee
to use in connection with the conduct of the business
on the premises. The case of Pauckner 'us. Wakem, Et Al,
231 11l. 276; 83 N.E. 202 (1907), held that the invitation
of a warehouseman to enter the warehouse to remove
goods is broad enough to include all the space occupied
by the goods, together with the necessary passways in
and out of the warehouse, and covers a passway in front
of an unguarded elevator shaft near the goods, even
though a person familiar with the premises might get
to the goods through another passway, and thereby avoid
passing the elevator shaft.

In the instant case, the record indicates that one
of respondent’'s agents instructed claimant to store his
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materials in the garage. Therefore, claimant had the
right to store his materials in this garage area in the
assigned space, and quite naturally had the right to
have access to said materials. It is the opinion of this
Court that claimant did not exceed the bounds of re-
spondent’s invitation to him when he elected to enter
the garage through the door adjacent to the stall, which
was assigned to him, instead of using the door opening
directly into his stall. Testimony divulges that claimant
chose to use this particular door as an entrance and
exit because there were no exterior locking devices on
any other door.

The final question to be decided concerns the negli-
gence of respondent and the freedom from contributory
negligence on the part of claimant. With respect to the
negligence of respondent, it appears from the record
that the crate in question was owned by respondent. The
evidence further establishes that certain representatives
of respondent entered the garage in question, and pried
the crate open so that they could observe the machine
inside. The evidence indicates that after respondent’s
employees looked at the machinery, they did not renail
or secure the west end of the crate. When claimant
opened the garage door he was injured when the west
end of the crate fell against his legs. From the facts,
as presented, we presume that the west end of the crate
had been leaning against the garage door, and fell on
claimant when the door was opened.

It appears from the record that respondent’s agents
were responsible for the creation of the dangerous condi-
tion, which caused the injury. Evidence indicates that
this particular crate was in place and properly secured
four days before the accident. Some time between June
20, 1963, and June 24, 1963, the date of the accident,
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respondent’s agents opened the crate, including the west
end of the crate, and failed to renail or secure the crate
before leaving the garage. To allow the crate to remain
in an unsecured condition, knowing that other persons
would or could use the garage building, constitutes negli-
gence.

Respondent, under the theory of respondeat superior,
is charged with the knowledge of, and the acts of its
employees, acting within the scope of their employment.
Clearly, respondent’s agents were acting within the scope
of their employment when they opened the crate. Ac-
cordingly, their failure to secure the crate end after the
inspection, and allowing it to be in a precarious or dan-
gerous condition immediately prior to the occurrence,
was negligence chargeable to respondent. It is equally
clear that claimant did nothing that in any way proxi-
mately contributed to or caused his injury and damage.
The accident occurred when claimant raised the garage
door, and the crate end fell out of the door striking
him on the legs and feet. Testimony of claimant es-
tablished the weight of the falling crate at approximately
300 to 400 Ibs. Claimant had raised the door in this
particular fashion, and walked by the crate housing the
printing machine on numerous occasions, and on each
occasion the crate was in a solid and substantial state.
Claimant had no not