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PREFACE

The opinions of the Court of Claims herein reported are
published by authority of the provisions of Section 18 of an Act
entitled “An Act to create the Court of Claims, to prescribe its
powers and duties, and to repeal an Act herein named”, approved
July 17, 1945.

Paur PoweLL,
Secretary Of State and
Ex Officio Clerk of the
Court of Claims
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JoserH J. Torson, Judge
Kankakee, Illinois
February 1, 1963 — April 25, 1963

Maurice Peruin, Judge
Chicago, Illinois
April 19, 1961 — January 31, 1963

GeraLD W. FeareRr, Judge
Oregon, lllinois
April 1, 1953 — March 19, 1963

ALrrep L. Pezman, Judge
Quincy, Ilinois
March 20, 1963 —

James B. Waam, Judge
Centralia, lllinois .
August 1,1953 — April 18, 1961

RoeerT |. Dove, Judge
Shelbyville, Illinois
Mav 22, 1963 —



WiLLiam L. GuiLp, Attorney General
June 17, 1960 — January9, 1961

WiLLiam G. CLARK, Attorney General
January9, 1961 —

CHaARLES F. CARPENTIER
Secretary of State and Ex Oficio Clerk of the Court
January 12, 1953 — April 3 1964
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Secretary of Stateand Ex Officio Clerk of the Court
April 3, 1964 — January 11, 1965
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Secretary of State and Ex Oficio Clerk of the Court
January 11, 1965

ALrrep H. Greening, Deputy Clerk
Springfield, lllinois
June 2, 1953 — April 9, 1964
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Springfield, 1llinois
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In Memoriam

Charles F. Carpentier

“Mr. Republican of Illinois” is gone. Death has come
to Charles F. Carpentier, ending a long record of outstanding
public service to the people of his State.

Mr. Carpentier’s career included service as an enlisted
man in World War |, five terms as an alderman in East
Moline, four terms as State Senator and three terms as Hli-
nois’ 29th Secretary of State, which office he filled from 1952
until his death. He had planned to run for governor of
llinois in 1964, but found it necessary to withdraw his
candidacy after suffering a heart attack during a campaign
tour.

He was without doubt the outstanding Republican in
the State of Illinois, but he enjoyed the respect of members
of both parties. This was evidenced in 1960 when, running
for re-election to his third term as Secretary of State, he was
the only GOP candidate to emerge victorious in an election
which resulted in a Democratic landside.

The greatest tribute to Mr. Carpentier, however, is not
to be found in his political strength, in his political shrewd-
ness or in the length of his career as a public official. The
true measure of his worth is the high calibre of service, which
he rendered. Under his direction and guidance, many im-
provements were made in the office of the Secretary of State
to increase the efficiency of its operation.

He was mainly responsible for the updating of Illinois
drivers’ license law, which placed driver examinations and the
authority for license revocation and suspension in the hands
of the Secretary of State. This law, which had previously
been nothing more than a program for the registration of
motorists, became a potent force for greater highway safety
and the curbing of motor vehicle accidents.

The citizens of Illinois, regardless of their political affilia-
tions, will have good cause to long remember Charles F.
Carpentier, a faithful public servant.




In Memoriam

JosephJ. Tolson

In the death of Joseph J. Tolson, the State of Illinois
has lost a learned and able public servant.

His services to his community were outstanding. For
the 10 years preceding his death he had served as Chief
Justice of the Illinois Court of Claims.

During his lifetime, Joseph J. Tolson carried on the
traditions of a pioneer family identified with the settlement
of Kankakee. His ancestors had moved there only a few
years after Kanakakee was incorporated 110 years ago.

A graduate of the University of Illinois law school in
1930, throughout his career he was dedicated to maintaining
the high standards of that J)rofession. Besides years as a
practicing attorney, he served as State’s Attorney of Kanka-
kee County for two terms. During the administration of
Governor William Stratton he was appointed Assistant At-
torney General.

A Republican committeeman for many years, Mr. Tol-
son served as secretary of the Kankakee County Republican
Central Committee for 17 years. He was active in various
church, lodge and civic organizations, was a lifetime member
of the First Methodist Church, a past director of the Kanka-
kee Area Chamber of Commerce, a former president of the
Kankakee County Bar Association.

He devoted his life to his family and to his chosen pro-
fession. All who knew him personally or through his many
good deeds mourn his passing. Joseph J. Tolson is deserving
of the highest tribute: “He was a good and true man.”




RULES OF THE COURT OF CLAIMS OF THE
STATE OF ILLINOIS

TERMS OF COURT

Rule 1. The Court shall hold a regular session at the Capital
of the State on the second Tuesday of January, May and Novem-
ber of each year, and such special sessions at such places as it deems
necessary to expedite the business of the Court.

Rule 2. Pleadings and practice, as provided by the Civil Prac-
tice Act of Illinois and the Rules of the Supreme Court o
lllinois, shall be followed except as herein otherwise provided.

Rule 3. The original and five (5) copies of all pleadings shall
be filed with the Clerk at Springfield, Illinois. In order that
the files in the Clerk‘s office may be kept under the system com-
monly known as “flat filing” all papers presented to the Clerk
shall be flat and unfolded. Such papers need not have a cover.

Rule 4.

A. Cases shall be commenced by filing a verified complaint
with the Clerk of the Court at Springfield, Illinois. A
party filing a case shall be designated as the claimant, and
either the State of Illinois or the appropriate State
Agency involved, as the case may be, shall be designated
as the respondent. The Clerk will note on the complaint,
and each copy, the date of filing, and deliver one of said
copies to the Attorney General or to the Legal Counsel
of the appropriate State Agency. Joinder of claimants
in one case is permitted, as provided by the Civil Prac-
tice Act of Illinois.

B. In all cases filed in this Court, all claimants not appear-
ing pro se must be represented of record by a member of
the Illinois Bar residing in Illinois. Any attorney in good
standing, duly admitted to practice in the State where
he resides, may, upon motion, be permitted to appear
of record, and participate in a particular case. If the
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name of a resident Illinois attorney, his address, and
telephone number appear on a complaint, no written
appearance for such attorney need be filed, but with-
drawal and substitution of attorneys shall be in writing,
and filed in the case.

C. The complaint shall be printed or typewritten, and shall
be captioned substantially as follows:

A. B,

STATE OF ILLINOIS, (or the

INTHE COURT OF CLAIMS OF THE

STATE OF ILLINOIS

Claimant

VS
No.

appropriate State Agency)

Respondent
Rule 5.
A. The claimant shall in his complaint set forth fully the
following:
1. Whether his claim has been previously presented to

any State Department or officer thereof.

(a) If so presented, claimant shall state when and
to whom.

(b) Any action taken on behalf of the State or the
appropriate State Agency in connection with
said claim.

What persons are owners of the claim or interested
therein, and when and upon what consideration such
persons became so interested.

That no assignment or transfer of the claim, or any
part thereof or interest therein has been made except
as stated in the complaint.

That claimant is justly entitled to the amount therein
claimed from the State of lllinois or the appropriate
State Agency after allowing all just credits.

The claimant believes the facts stated in the com-
plaint to be true.
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6. Whether this claim or any claim arising out of the
same occurrence has been previously presented to any
person, corporation or tribunal other than the State
of Illinois.

(a) If so, state when, to whom, and what action was
taken thereon, and what payments or other con-
siderations, if any, have been received. (Claim-
ant must file with the Clerk of the Court copies
of all instruments evidencing such payment or
consideration.)

B. Where a claim alleges damages as a result of personal
injuries, claimant must attach to his complaint copies
of the notices served by him as required by Chap. 37,
Sec. 439.22-1, 1963 Ill. Rev. Stats., showing how and
when such notice was served.

C. If the claimant bases his complaint upon a contract, or
other instrument in writing, a copy thereof shall be at-
tached thereto for reference.

Rule 6. If the claimant shall, subsequent to the filing of his
complaint in the Court of Claims, commence a proceeding in an-
other tribunal, or present a claim to any other person or corpora-
tion for damages arising out of the same occurrence or transaction,
then, in that event, the claimant shall immediately advise the
Court of Claims in writing as to when, where and to whom such
claim was presented or proceedings commenced. The complaint
then pending in the Court of Claims will be continued generally
until the final disposition of said claim or proceeding. Failure o
claimant to notify the Court of Claims, as provided herein, shall
be grounds for dismissal of the complaint.

Rule 7. A bill of particulars, stating in detail each item of
damage, and the amount claimed on account thereof, shall be
attached to the complaint in all cases. In claims based on personal
injuries, claimant shall furnish the names and addresses of all per-
sons providing medical services, hospitals where treated, name of
claimant's employer and place of employment.

Kule 8. If the claimant be an executor, administrator, guard-
ian or other representative appointed by a judicial tribunal, a duly
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certified copy of the record of appointment must be filed with
the complaint.

Rule 9. If the claimant dies pending the suit, the death must
be suggested on the record, and the legal representative, on
filing a duly certified copy of the record of appointment as execu-
tor or administrator, may be admitted to prosecute the suit by
special leave of the Court. It is the duty of the claimant’s attor-
ney to suggest the death of the claimant when the fact first be-
comes known to him.

Rule 10. The respondent shall answer within thirty (30) days
after the filing of the complaint, and the claimant may reply
within fifteen (15) days after the filing of said answer, unless the
time for pleading be extended; provided that, if the respondent
shall fail so to answer, a general traverse or denial of the facts
set forth in the complaint shall be considered as filed, except that
respondent, upon good cause shown, may thereafter, by leave of
Court, be permitted to file affirmative pleadings.

EVIDENCE

Rule 11. At the next succeeding session of the Court after
a case is at issue, the Court, upon the call of the docket, shall
assign the case to a commissioner, who, within a reasonable time,
shall set the time and place for hearing, and notify opposing
counsel in writing. After two continuances have been granted in
any case, no further continuances will be granted except upon
good cause shown, supported by affidavit.

Rule 12.

A. All evidence shall be taken in writing in the manner in
which depositions in chancery are usually taken. When
the evidence is taken, and the proofs in a case are closed,
the evidence shall be transcribed, and the original and
two (2) copies thereof shall be filed by the claimant
with the Clerk within thirty (30) days of the completion
of the hearing.

B. The format of the transcript of evidence shall conform
to that of court reporters as nearly as practicable. Double
spacing shall be used for each question and answer,
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and double or triple spacing shall be used between each
question and answer. Letter or legal size paper shall be
used, and margins shall be of suitable size.

C. An index, identifying the names of the witnesses, shall
be included in the transcript of evidence. The index
shall further disclose the pages on which the testimony
of each witness appears.

Rule 13. All costs and expenses of taking evidence required
by the claimant shall be borne by the claimant, and the costs and
expenses of taking evidence required by the respondent shall bc
borne by the respondent.

Rule 14. If the evidence is not filed as herein required, the
Court may, in its discretion, dismiss the complaint.

Rule 15. All records and files maintained in the regular course
of business by any department, commission, board, agency or
authority of the State of lllinois, and all departmental reports
made by any officer thereof relating to any matter or case pending
before the Court shall be prima facie evidence of the facts set
forth therein; provided, a copy thereof shall have been first duly
mailed or delivered by the Attorney General or the Legal Counsel
of the appropriate State Agency to the claimant, or his attorney
of record, and the original and four (4) copies filed with the
Clerk.

Rule 16.

A. In any case in which the physical condition of a claimant
or claimants is in controversy, the Court may order him,
or them, to submit to a physical examination by a physi-
cian. The order may he made by the Court on its own
motion or on motion for good cause shown, and upon
notice to the claimant to be examined, or his attorneys,
and to all other claimants, or their attorneys, if any,
and shall specify the time, place, manner, conditions
and scope of the examination, and the person or per-
sons by whom it is to be made.

B. If requested by the claimant examined, respondent shall
deliver to him a copy of a detailed written report of the
examining physician setting out his findings and conclu-
sions. After such request and delivery to the claimant
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of such detailed written report, respondent shall be en-
titled, upon request, to receive from the claimant ex-
amined a like report of any examination previously or
thereafter made of the same physical condition. If the
claimant examined refuses to deliver such report or re-
ports, the Court, on motion and notice, may enter an
order requiring delivery on such terms as are just, and,
if a physician fails or refuses to make such a report, the
testimony of such physician may be excluded, if offered
' at the hearing of the case.

ABSTRACTS AND BRIEFS

Rule 17. In all cases where the transcript of the evidence,
including exhibits, exceeds seventy-five (75) pages in number,
claimant shall furnish in sextuplicate a complete typewritten or
printed abstract of the transcript of the evidence, including ex-
hibits, prepared in conformity with Rule 38 of the Rules of the
Supreme Court of Illinois. The abstract must be sufficient to pre-
sent fully all material facts contained in the transcript, and it will
be taken to be complete, accurate and sufficient, unless respondent
shall file a further abstract in conformity with said Rule 38.

Rule 18. Each party shall file with the Clerk the original and
five (5) copies of a typewritten or printed brief setting forth
the points of law upon which reliance is had, with reference made
to the authorities sustaining their contentions. Accompanying
such briefs, there shall be a statement of the facts, and an
argument in support of such briefs. The original shall be pro-
vided with a suitable cover, bearing the title of the Court and
case, together with the name and address of the attorney filing
the same printed or plainly written thereon. The filing of brief
and argument may be waived only upon good cause shown.

Rule 19. The abstract, brief and argument of the claimant
must be filed with the Clerk on or before sixty (60) days after all
evidence has been completed and filed with the Clerk, unless the
time for filing the same is extended by the Court, or one of the
Judges thereof. The respondent shall file its brief and argument
not later than sixty (60) days after the filing of the brief and argu-
ment of the claimant, unless the time for filing the brief of the
claimant has beer. extended, in which case the respondent shall
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have a similar extension of time within which to file its brief.
Claimant may file a reply brief within thirty (30) days of the
filing of the brief and argument of the respondent. Upon good
cause shown, further time to file the abstract or briefs of either
party may, upon notice to the other party, be granted by the
Court, or by any Judge thereof.

EXTENSION OF TIME

Rule 20. Either party, upon notice to the other party, may
make application to the Court, or any Judge thereof, for an exten-
sion of time within which to file any pleadings, papers, documents,
abstracts or briefs. A party filing such a motion shall submit there-
with an original and five (5) copies of the proposed order in the
furtherance of said motion.

MOTIONS
Rule 21.

A. All motions shall be in writing. The original and five
(5) copies of all motions, and suggestions in support
thercof, shall be filed with the Clerk of the Court, to-
gether with proof of service upon counsel for the other
party. When the motion is based upon matter that does
not appear of record, it shall be supported by an affidavit.
A copy of the motion, suggestions in support thereof,
and affidavit, if any, shall be served upon counsel for the
opposing party at the time the motion is filed with the
Clerk.

B. Objections to motions, and suggestions in support there-
of, must also be in writing. An original and five (5)
copies of all objections to motions shall be filed with the
Clerk of the Court, together with proof of service upon
counsel for the other party, within ten (10) days of the
filing of the original motion. When motions are filed
by either the claimant or the respondent, the moving
party shall also submit an original and five (5) copies
of the proposed order in the furtherance of said motion.

C. There shall be no oral argument allowed on motions or
objections to motions.
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Rule 22. In case a motion to dismiss is denied, the respond-
ent shall plead within thirty (30) days thereafter, and, if a mo-
tion to dismiss be sustained, the claimant shall have thirty (30)
days thereafter within which to file an amended complaint. If
the claimant fails to do so, the case will be dismissed.

ORAL ARGUMENTS

Rule 23. Either party desiring to make oral argument shall
so indicate on the cover of his brief. Oral argument on a petition
for rehearing will be permitted only when ordered by the Court
on its own motion.

REHEARINGS

Rule 24. A party desiring a rehearing in any case shall, with-
in thirty (30) days after the filing of the opinion, file with the
Clerk the original and five (5) copies of his petition for rehearing.
The petition shall state briefly the points supposed to have been
overlooked or misapprehended by the Court, with authorities and
suggestions concisely stated in support of the points. Any peti-
tion violating this rule will be stricken.

Rule 25. When a rehearing is granted, the original briefs, if
any, of the parties, and the petition for rehearing, answer and
reply thereto shall stand as files in the case on rehearing. The
opposite party shall have twenty (20) days from the granting
of the rehearing to answer the petition, and the petitioner shall
have ten (10) days thereafter within which to file his reply.
Neither the claimant, nor the respondent, shall be permitted to
file more than one application or petition for a rehearing.

Rule 26. When a decision is rendered, the Court within (30)
days thereafter, may grant a new trial for any reason, which,
by the rules of common law or chancery in suits between indi-
viduals, would furnish sufficient ground for granting a new trial.

RECORDS AND CALENDAR
Rule 27.

A. The Clerk shall record all orders of the Court, including
the final disposition of cases. He shall keep a docket in
which he shall enter all claims filed, together with their
number, date of filing, the name of claimants, their at-
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torneys of record and respective addresses. As papers are
received by the Clerk, in course, he shall stamp the filing
date thereon, and forthwith mail to opposing counsel
a copy of all orders entered, pleadings, motions, notices
and briefs as filed; such mailing shall constitute due
notice and service thereof.

B. Within ten (10) days prior to the first day of each ses-
sion of the Court, the Clerkshall prepare a calendar of
the cases set for hearing, and of the cases to be disposed
of at such session, and deliver a copy thereof to each of
the Judges, the Attorney General, and to the Legal
Counsel of the appropriate State Agency.

Rule 28. Whenever on call of the docket any case appears
in which no positive action has been taken, and no attempt made
in good faith to obtain a decision or hearing of the same, the
Court may, on its own motion, enter an order therein ruling the
claimant to show cause on or before the day set by the Court why
such case should not be dismissed for want of prosecution, and
stricken from the docket. Upon the claimant’s failure to take
some affirmative action to discharge or comply with said rule,
such case may be dismissed, and stricken from the docket, with or
without leave to reinstate on good cause shown. On application,
and a proper showing made by the claimant, the Court may, in
its discretion, grant an extension of time under such rule to show
cause.
FEES AND COSTS
Rule 29. The following schedule of fees shall apply:
Filing of complaint in which award sought does not

exceed $1,000.00 $ 10.00
Filing of complaint in which award sought exceeds
$1,000.00 25.00

Certified copies of documents filed in the Court of Claims may
be obtained upon application to the Secretary of State and pay-
ment of the prescribed costs therefor.

ORDER OF COURT

The above and foregoing rules, as amended, were adopted as
rules, as amended, of the Court of Claims of the State of
lllinois on the 20th day of December, 1963 to be in full force
and effect from and after the 7th day of February, A.D., 1964.



COURT (F CLAIMS LAW

AN AcT to create the Court of Claims, to prescribe its powers and
duties, and to repeal an Act herein named. (Chap. 37, Sec. 437,
1963 111 Rev. Stats.)

SectioNn 1. The Court of Claims, hereinafter called the Court,
is created. It shall consist of three judges, to be appointed by
the Governor by and with the advice and consent of the Senate,
one of whom shall be appointed chief justice. In case of vacancy
in such office during the recess of the Senate, the Governor shall
make a temporary appointment until the next meeting of the
Senate, when he shall nominate some person to fill such office.
If the Senate is not in session at the time this Act takes effect, the
Governor shall make temporary appointments as in case of
vacancy.

SecTion 2. Upon the expiration of the terms of office of the
incumbent judges the Governor shall appoint their successors by
and with the consent of the Senate for terms of 2, 4 and 6 years
commencing on the third Monday in January of the year 1953.
After the expiration of the terms of the judges first appointed pur-
suant to the provisions of this amendatory Act, each of their re-
spective successors shall hold office for a term of 6 years and until
their successors are appointed and qualified.

Section 3. Before entering upon the duties of his office, each
judge shall take and subscribe the constitutional oath of office
and shall file it with the Secretary of State.

Section 4. Each judge shall receive a salary of $6500 per an-
num payable in equal monthly installments.

Section 5. The Court shall have a seal with such device as
it may order.

SecTioN 6. The Court shall hold a regular session at the Cap.
ital of the State beginning on the second Tuesday of January,
May and November, and such special sessions at such places as it
deems necessary to expedite the business of the Court.

XVIIL
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Section 7. The Court shall record its acts and proceedings.
The Secretary of State, ex officio, shall be clerk of the Court, but
may appoint a deputy, who shall be an officer of the Court, to act
in his stead. The deputy shall take an oath to discharge his duties
faithfully and shall be subject to the direction of the Court in
the performance thereof.

The Secretary of State shall provide the Court with a suitable
court room, chambers and such office space as is necessary and
proper for the transaction of its business.

Section 8. The Court shall have jurisdiction to hear and
determine the following matters:

A

B.

C.

All claims against the State founded upon any law of
the State of Illinois, or upon any regulation thereunder
by an executive or administrative officer or agency, other
than claims arising under the Workmen’s Compensation
Act or the Workmen’s Occupational Diseases Act.

All claims against the State founded upon any contract
entered into with the State of lllinois.

All claims against the State €or time unjustly served in
prisons of this State where the persons imprisoned prove
their innocence of the crime for which they were im-
prisoned; provided, the Court shall make no award in
excess of the following amounts: For imprisonment of
5 years or less, not more than $15,000; for imprisonment
of 14years or less but over 5 years, not more than $30,000;
for imprisonment of over 14 years, not more than $35,-
000; and provided further, the Court shall fix attorney’s
fees not to exceed 25% of the award granted.

All claims against the State for damages in cases sound-
ing in tort, in respect of which claims the claimants
would be entitled to redress against the State of Illinois,
at law or in chancery, if the State were suable, and all
claims sounding in tort against the Medical Center Com-
mission, The Board of Trustees of the University of
Illinois, The Board of Trustees of Southern Illinois Uni-
versity, or the Teachers College Board; provided, that
an award for damages in a case sounding in tort shall
not exceed the sum of $25,000 to or for the benefit of
any claimant. The defense that the State, or the Medical



E.

F.

SECTION
A.

XX

Center Commission, or The Board of Trustees of the
University of Illinois, The Board of Trustees of Southemn
[llinois University or the Teachers College Board is not
liable for the negligence of its officers, agents, and em-
ployees in the course of their employment shall not be
applicable to the hearing and determination of such
claims.

All claims for recoupment made by the State of lllinois
against any claimant.

All claims for recovery of overpayment of premium taxes
or fees or other taxes by insurance companies made to
the State resulting from failure to claim credit allowable
for any payment made to any political subdivision or in-
strumentality thereof. Any claim in this category, which
arose after July 16, 1945, and prior to July 11, 1957, may
be prosecuted as if it arose on July 11, 1957 without
regard to whether or not such claim has previously been
presented or determined.

9. The Court may:

Establish rules for its government and for the regulation
of practice therein; appoint commissioners to assist the
Court in such manner as it directs and discharge them
at will; and exercise such powers as are necessary to
carry into effect the powers herein granted.

Issue subpoenas to require the attendance of witnesses
for the purpose of testifying before it, or before any judge
of the Court, or before any notary public, or any of its
commissioners, and to require the production of any
books, records, papers or documents that may be material
or relevant as evidence in any matter pending before it.
In case any person refuses to comply with any subpoena
issued in the name of the chief justice, or one of the
judges, attested by the clerk, with the seal of the Court
attached, and served upon the person named therein as
a summons at common law is served, the circuit court of
the proper county, on application of the clerk of the
Court, shall compel obedience by attachment proceed-
ings, as for contempt, as in a case of a disobedience of the
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requirements of a subpoena from such court on a refusal
to testify therein.

Section 10. The judges, commissioners and the clerk of the
Court may administer oaths and affirmations, take acknowledg-
ments of instruments in writing, and give certificates of them.

SecTioN 11. The claimant shall in all cases set forth fully in
his petition the claim, the action thereon, if any, on behalf of
the State, what persons are owners thereof or interested therein,
when and upon what consideration such persons became so in-
terested; that no assignment or transfer of the claim or any part
thereof or interest therein has been made, except as stated in the
petition; that the claimant is justly entitled to the amount therein
claimed from the State of lllinois, after allowing all just credits;
and that claimant believes the facts stated in the petition to be
true. The petition shall be verified, as to statements of facts, by
the affidavit of the claimant, his agent, or attorney.

SeEcTioN 12. The Court may direct any claimant to appear,
upon feasonable notice, before it or one of its judges or com-
missioners or before a notary and be examined on oath or affirma-
tion concerning any matter pertaining to his claim. The examina-
tion shall be reduced to writing and be filed with the clerk of the
Court and remain as a part of the evidence in the case. If any
claimant, after being so directed and notified, fails to appear or
refuses to testify or answer fully as to any material matter within
his knowledge, the Court may order that the case be not heard
or determined until he has complied fully with the direction of the
Court.

SecTion 13. Any judge or commissioner of the Court may sit
at any place within the State to take evidence in any case in
the Court.

Section 14. Whenever any fraud against the State of Illinois
is practiced or attempted by any claimant in the proof, state-
ment, establishment, or allowance of any claim or of any part of
any claim, the claim or part thereof shall be forever barred from
prosecution in the Court.

SecTioN 15. When a decision is rendered against a claimant,
the Court may grant a new trial for any reason which, by the
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rules of common law or chancery to suits between individuals,
would furnish sufficient ground for granting a new trial.

Section 16. Concurrence of two judges is necessary to the
decision of any case.

Section 17. Any final determination against the claimant on
any claim prosecuted as provided in this Act shall forever bar
any further claim in the Court arising out of the rejected claim.

Section 18. The Court shall file with its clerk a written opin-
ion in each case upon final disposition thereof. All opinions
shall be compiled and published annually by the clerk of the
Court.

SectionN 19. The Attorney General, or his assistants under his
direction, shall appear for the defense and protection of the
interests of the State of Illinois in all cases filed in the Court,
and may make claim for recoupment by the State.

Section 20. At every regular session of the General Assem-
bly, the clerk of the Court shall transmit to the General Assembly
a complete statement of all decisions in favor of claimants rendered
by the Court during the preceding two years, stating the amounts
thereof, the persons in whose favor they were rendered, and a
synopsis of the nature of the claims upon which they were based.
At the end of every term of Court, the clerk shall transmit a copy
of its decisions to the Governor, to the Attorney General, to the
head of the office in which the claim arose, to the State Treasurer,
to the Auditor of Public Accounts, and to such other officers as
the Court directs.

Section 21. The Court is authorized to impose, by uniform
rules, a fee of $10.00 for the filing of a petition in any case in
which the award sought does not exceed $1,000.00, and $25.00 in
any case in which the award sought exceeds $1,000.00; and to
charge and collect for copies of opinions or other documents filed
in the Court of Claims such fees as may be prescribed by the rules
of the Court. All fees and charges so collected shall be forthwith

paid into the State Treasury.

Section 22. Except as provided in sub-section F of Section
8 of this Act every claim, other than a claim arising out of a
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contract or a claim arising under subsection C of Section 8 of this
Act, cognizable by the Court and not otherwise sooner barred
by law shall be forever barred from prosecution therein unless it is
filed with the Clerk of the Court within 2 years after it first ac-
crues, saving to infants, idiots, lunatics, insane persons and persons
under other disability at the time the claim accrues 2 years from
the time the disability ceases. Every claim cognizable by the Court,
arising out of a contract and not otherwise sooner barred by law,
shall be forever barred from prosecution therein unless it is filed
with the Clerk of the Court within 5 years after it first accrues,
saving to infants, idiots, lunatics, insane persons and persons under
other disability at the time the claim accrues 5 years from the
time the disability ceases. Every claim cognizable by tlie Court
arising under subsection C of Section 8 of this Act shall be forever
barred from prosecution therein unless it is filed with the clerk
of the Court within 2 years after the person asserting such claim
is discharged from prison, or is granted a pardon by the Governor,
whichever occurs later.

SecTion 22-1. Within six months from the date that such an
injury was rcceived or such a cause of action accrued, any per
son who is about to commence any action in the Court of Claims
against the State of Illinois for damages on account of any injury
io his pcrson shall file in the office of the Attorney General and
also in the office of the clerk of the Court of Claims, either by
himself, his agent, or attorney, giving the name of the person
to whom the cause of action has accrued, the name and residence
of tlie person injured, the date and about the hour of the accident,
tlie place or location where the accident occurred, and the name
and address of the attending physician, if any.

SecTioN 22-2. If tlie notice provided for by Section 22-1 is
not filed as provided in that section, any such action commenced
against the State of Illinois shall be dismissed and the person to
whom any such cause of action accrued for any personal injury
shall be forever barred from further action in the Court of Claims
for such personal injury.

SecTion 23. It is the policy of the General Assembly to make
no appropriation to pay any claim against the State, cogniz-
able by the Court, unless an award therefor has been made hv the
Court.
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SecTioN 24. “An Act to create the Court of Claims and to
prescribe its powers and duties,” approved June 25, 1917, as
amended, is repealed. All claims pending in the Court of Claims
created by the above Act shall be heard and determined by the
Court created by this Act in accordance with this Act. All of the
records and property of the Court of Claims created by the Act
herein repealed shall be turned over as soon as possible to the
Court created by this Act.

APPENDIX

AN Act concerning claims for medical fees or charges for care of
escapees from State controlled charitable, penal or reformatory
institutions, who are injured while being recaptured. (Chap. 37,
Sec. 439, 1963 Ill. Rev. Stats.)

Be it enacted by the People o the State of Illinois, represented
in the General Assembly:

Section 1. Whenever a claim is filed with the Department
of Mental Health or the Department of Public Safety for pay-
ment of medical fees or charges arising from the medical care or
hospitalization of an escapee from a State controlled charitable,
penal or reformatory institution, who was injured while being re-
captured, the Department of Mental Health or the Department
of Public Safety, as the case may be, shall conduct an investigation
to determine the cause and nature of the injuries sustained,
whether the care or hospitalization rendered was proper under the
circumstances and whether the fees or charges claimed are reason-
able. The Department shall forward its findings to the Court of
Claims, which shall have the power to hear and determine such
claims.

AN Act concerning damages caused by escaped inmates of chari-
table, penal, reformatory or other institutions over which the
State has control. (Chap. 23, Sec. 4041, 1963 III. Rev. Stats.)

Be it enacted by the People of the State of Illinois, represented
inthe General Assembly:

SecTioN 1. Whenever a claim is filed with the Department
of Mental Health, or the Department of Public Safety or the
Youth Commission for damages resulting from property being
stolen, heretofore or hereafter caused by an inmate who has
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escaped from a charitable, penal, reformatory or other 'institution
over which the State of Illinois has control while he was at liberty
after his escape, the Department of Mental Health or the Depart-
ment of Public Safety or the Youth Commission, as the case
may be, shall conduct an investigation to determine the cause,
nature and extent of the damages inflicted and if it be found
after investigation that the damage was caused by one who had
been .an inmate of such institution and had escaped, the said
Department or Commission may recommend to the Court of
Claims that an award be made to the injured party, and the Court
of Claims shall have the power to hear and determine such
claims.

An Act terminating the Service Recognition Board, providing for
the custody of its records,and providing for the transfer of funds
in connection therewith. (Chap. 126¥4, Sec. 63, 1963 Ill. Rev.
Stats.)

Be it enacted by the People d the State of Illinois, represented

in the General Assembly:

Section 3. Any person who had a claim which would have
been compensable by the Service Recognition Board except that
during the period for filing claims such person was ineligible by
reason of a dishonorable discharge from service, who, prior to
July 1, 1953, has or shall have such discharge reviewed and has
obtained or shall obtain an honorable discharge, and any person
who had an amended or supplemental claim pending before the
Service Recognition Board on May 20, 1953 but had not by that
date submitted sufficientevidence upon which the Service Recogni-
tion Board could pay the amended or supplemental claim shall be
entitled to have such claim considered by the Court of Claims
and to have an award on the same basis as if his claim had been
fully considered by the Service Recognition Board.

An Acr to establish a Military and Naval Code for the State of
lllinois and to establish in the Executive Branch of the State
Government a principal department which shall be known as
the Military and Naval Department, State of Illinois, and to

repeal an Act therein named. (Chap. 129, Sec. 220, 1963 171
Rev. Stats.)

’
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Be it enacted by the People of the State of Illinois, represented
in the General Assembly:

SecTion 52.  Officers, warrant officers or enlisted personnel of
the Illinois National Guard or Illinois Naval Militia who may
be wounded or disabled in any way, while on duty and lawfully
performing the same, so as to prevent their working at their pro-
fession, trade or other occupation from which they gain their
living, shall be entitled to be treated by an officer of the medical
or dental department detailed by the Adjutant General and to
draw one-half of their active service pay, as specified in Sections 48
and 49 of this Article, for not to exceed thirty days of such dis-
ability, on the certificate of the attending medical or dental officer;
if still disabled at the end of thirty days, they shall be entitled to
draw pay at the same rate for such period as a board of three
medical officers, duly convened by order of the Commander-in-
Chief, may determine to be right and just, but not to exceed
six months, unless approved by the State Court of Claims.

Section 53. When officers, warrant officers or enlisted per-
sonnel of the Illinois National Guard or Illinois Naval Militia
are injured, wounded or killed while performing duty in pursuance
of orders from the Commander-in-Chief, said personnel or their
heirs or dependents, shall have a claim against the State for
financial help or assistance, and the State Court of Claims shall
act on and adjust the same as the merits of each case may demand.
Pending action of the Court of Claims, the Commander-in-Chief
is authorized to relieve emergency needs upon recommendation
of a board of three officers, one of whom shall be an officer of the
medical department.

AN AcT to provide for the organization of the Illinois State Guard,
and for its government, discipline, maintenance, operation and
regulation. (Chap. 129. Sec. 287, 1963 Ill. Rev. Stats.)

Be it enacted by the People of the State of Illinois, represented
in the General Assembly:

Section 49.  Any officer or enlisted man of the lllinois State
Guard who it: wounded or sustains an accidental injury or con-
tracts an illness arising out of and in the course of active duty and
while lawfully performing the same shall:
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A. Be entitled to necessary hospitalization, nursing service,

and to be treated by a medical officer or licensed physi-
cian selected by the Adjutant General, and

B. If prevented from participating in active service or work-
ing at his profession, trade, or other occupation from
which he earns his livelihood, as the result of disability
caused by such injury or illness, during the continuance
of such disability, be entitled to draw and receive full
active duty pay, on the certificate of the attending
medical officer or physician, for a period not to exceed
thirty days, and if such disability continues in excess of
thirty days shall be entitled to receive one-half his active
duty pay for such period, not to exceed six months, as
a board of three medical officersduly convened by the
Adjutant General may determine to be just. Provided
further, that where the period of such disability exceeds
six months the Court of Claims of the State of Illinois
shall have jurisdiction to award such further compensa-
tion as the merits of the case may demand. Where an
officer or enlisted man of the Illinois State Guard is
killed in the course of active duty and while lawfully
performing the same, or dies as a result of an accidental
injury or disease arising out of and in the course of
active duty and while lawfully performing the same,
or sustains an injury to his property arising out of and
in the course of active duty and while lawfully perform-
ing the same, he, his heirs or dependents shall have a
claim against the State for financial help or assistance
and the Court of Claims of the State of Illinois shall
act on and adjust the same as the merits of each case
may demand.

AN Acr relating to motor vehicles; defining terms used; providing
for the administration; providing for the registration of motor
vehicles; providing for the issuance of Certificates of Title; pro-
viding for Anti-Theft laws; providing for the registration of
dealers, transporters, wreckers, and rebuilders; providing for
the registration and licensing of motor vehicle operators and
chauffeurs; providing for the regulation of the privilege of operat-
ing motor vehicles upon highways; providing for the financial
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and safety responsibility on the part of those using the privilege
of operating motor vehicles upon highways; providing for finan-
cial responsibility of owners of for-rent vehicles; fixing penalties
for violations of this Act; repealing certain Acts therein named,
except provisions of said Acts continued in force and effect.
(Chap. 95V, Sec. 7, Par. 503, 1963 Ill. Rev. Stats.)

Be it enacted by the People of the State d Illinois, represented
in the General Assenibly:

During July, annually, the Secretary of State shall compile a
list of all securities on deposit, pursuant to this Article, for more
than three years and concerning which he has received no notice
as to the pendency of any judicial proceeding that could affect the
disposition thereof. Thereupon, he shall promptly send a notice
by certified mail to the last known address of each such depositor
advising him that his deposit will be subject to escheat to the
State of Illinois if not claimed within thirty days after the mailing
date of such notice. At the expiration of such time, the Secretary
of State shall file with the State Treasurer an order directing the
transfer of such deposit to the general revenue fund in the State
Treasury. Upon receipt of such order, the State Treasurer shall
make such transfer, after converting to cash any other type of
security. Thereafter any person having a legal claim against such
deposit may cnforcc it by appropriate proceedings in the Court
of Claims subject to the limitations prescribed for such Court.
At the expiration of such limitation period such deposit shall
escheat to the State of Illinois.
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CASES ARGUED AND DETERMINED IN THE COURT
OF CLAIMS (F THE STATE OF ILLINOIS

(No. 4238—Motion of Respondent to dismiss overruled.)
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ConservaTion—wild geese. Ownership and title to wild geese is in the
State of Illlinois.

Same—establishing reservation for wild geese. Establishing reservations
for wild geese is a proprietory function, and not an exercise of the police
pOWBFr).LEADING AND Practice—complaint. Claimant could have a cause of
action for negligent operation of a game preserve.

ScHuman, C. J.

This case was heard on the amended motion to dis-
miss filed by respondent.

The motion is predicated on Section 45 of the Civil
Practice Act, and claims that the complaint on its face
shows it is insufficient in law to justify an award.

The first point raised by the motion is that wild
geese, as a matter of law, are not in possession or control
of respondent. In support of this they cite the case
of Missouri v. Holland, 252 U. S. 416. In that case the
State of Missouri sought to enjoin Federal Officials from
enforcing the regulations under the Migratory Bird
Treaty Act, and claimed exclusive authority over migra-
tory birds. The court in its opinion said:
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“No doubt it is true that as between a State and its inhabitants the
State may regulate the killing and sale of such birds, but it does not follow
that its authority is exclusive of paramount powers.”

Indicating as betmeen the State and its citizens, it may
regulate the killing of birds.

Section 154 of the Game Code of Illinois, being Chap-
ter 61, Smith Hurd Revised Statutes, provides as fol-
lows :

“The ownership of and title to all wild birds and wild animals within
the jurisdiction of the State are hereby declared to be in the State, and no
wild birds or wild animals shall be taken or killed, in any manner or at any
time, unless the person or persons so taking or killing the same shall consent
that the title thereto shall be and remain in the State for the purpose of
regulating the taking, Kkilling, possession, use, sale and transportation thereof,
after such taking or Killing, as hereinafter set forth. The taking or Killing
o wild birds or wild animals at any time, in any manner, and by any person,
shall be deemed a consent on the part of such person that the title to such
wild birds or wild animals shall remain in the State for the purpose of regu-
lating the possession, use, sale and transportation thereof.”

For the purpose of passing on this motion, the Court con-
cludes that as to claimants the ownership of and title
to wild geese are in the State of Illinois.

Under point 2 it is contended that the maintaining
of the Horseshoe Lake State Game Preserve was a
valid exercise of the police power for which the State
is not liable to respond in damages. In support of this
respondent predicates its position on general regulation
being under the police power. However, respondent
states that the Department of Conservation is given
authority to acquire land by Section 3-C of the Game
Code, which provides :

“C. The Department may establish and maintain units upon any lands
owned or leased by the State of Illinois, with the consent and approval of
the State Department or agency having jurisdiction over such lands, for the
purpose of breeding and propagating wild birds and wild animals.

“The Department shall have the power and authority to select and pur-
chase, or lease, receive donation or acquire, in accordance with the laws re-
lating to eminent domain:

a) Suitable lands for the breeding, hatching, propagation and con-
servation of wild birds or wild animals, or
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by Lands or lands and waters to be used as public shooting and
fishing grounds.”

In order to establish the preserve the State had to do it
by purchase, gift or by exercising eminent domain. Re-
spondent cites numerous Illinois cases, which arc cases
stating that preservation of game is a police regulation.
To this there can be no argument. Respondent then cites
Bailey v. Holland, 126 Fed. 2d 317 as authority for this
point. However the court on page 324 said:

“If the Government wishes to do more in the way of protecting migra-
tory birds than prohibiting their slaughter, e.g., erect improvements to lessen
the dangers resulting from the drainage of marshy areas, it must acquire some
proprietory interest in the areas suitable for such uses. It was to meet this
that Congress enacted the Migratory Bird Conservation Act. Land pur-
chased under this Act becomes an ‘inviolate sanctuary’ over which the
Government acquires complete dominion, so that it can erect buildings, fences,
ditches, dams; or do any other affirmative acts upon the property for the
general welfare of the birds. And in order to make this refuge more effective,
the Secretary may prohibit hunting in that immediate vicinity. Merely be-
cause the government purchases certain lands in order to do more than
prohibit hunting, it does not follow that compensation must be paid for
all land closed to hunting.

“The distinction between a ‘closed area’ which may well embrace pri-
vately owned lands, and a federally owned ‘inviolate sanctuary’ seems clear.
Hence the regulation establishing the closed area in question did not extend
the boundaries of the refuge proper; nor did this regulation involve any
invasion or taking of appellee’s land.

“In this case owners of land stated only value of ground was in utiliza-
tion for shooting migratory waterfowl, otherwise properties were practically
valueless.”

This case holds that the government in order to maintain
a refuge must obtain a proprietory interest in the
ground, which it could only do by purchase, eminent
domain, etc.

For this reason the State of Illinois in acquiring the
game preserve acquired proprietory interest in the land,
and, therefore, the establishment of the preserve was not
under police regulations, nor is its maintenance.

The Court concludes that the State could be held
responsible for negligence in the operation of the pre-
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serve where damages occur to private property from
said negligence.

Under point 3 respondent contends the complaint
fails to allege facts sufficient to show that respondent
was under any duty to protect claimants from the actions
of wild geese, or that the State was negligent, or that
the State was liable to claimants by any alleged action
or non-action of its employees. Under this point they
cite numerous cases, all of which, in arriving at the con-
clusion that the State can regulate game, state that the
owner of private property may Kkill predatory game that
is damaging his property. Respondent states that claim-
ants had the right to protect their property. However,
under Sec. 28, Chapter 61, of the Game Code, which
provides :

“The owners and tenants of farm lands and their children actually resid-
ing on such lands shall have the right to hunt, take and kill game, wild
animals, wild fowls and birds of the kind permitted to be hunted, taken or
killed by the provisions hereof, upon such lands and waters thereon, of which
they, or their parents, are the bona fide owners or tenants, during the seasons
when it is lawful so to do, without procuring hunting licenses.

“The owners and tenants of lands may destroy any wild animal or wild
bird, other than a game bird, when such wild animal or wild bird is destroying
property upon his or her land, but no poison or poisonous substance shall
be used as a means of destroying such wild animal or bird.”;

and Section 184, which provides:

“The owners and tenants of lands may destroy any wild bird or wild
animal, other than a game bird or migratory game bird, when such wild
bird or wild animal is destroying property upon his or her land, but no
poison or poisonous substance shall be used, except chemicals may be used by
owners or tenants of land on which levees and dams are located, by obtaining
written permission from the Department.”;

and Section 155, which provides in part:

“MIGRATORY GAME BIRDS— Waterfowl, including brant, wild
ducks, geese, and swans, Anatidae; Cranes, including little brown, sandhill,
and whooping cranes, Gruidae; Rails, including coots, gallinules, and sora
and other rails, Rallidae; Shore birds, including avocets, curlews, dowitchers,
godwits, knots, oyster catchers, phalaropes, plovers, sandpipers, snipe, stilts,
surf birds, turnstones, willet, woodcock, and yellow legs, Limicolae; Pigeons,
including doves and wild pigeons, Columbidae. GAME ANIMALS—Cot-
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tontail rabbit, Sylvilagus floridanus; swamp rabbit, Sylvilagus aquaticus; Jack
rabbit, Lepus Townsendii; Fox squirrel, Sciurus niger; Gray or cat squirrel,
Sciurus carolinensis; Whitetail deer, Odocoileus virginianus. FUR-BEARING
ANIMALS — Opossum, Didelphis virginiana; Raccoon, Procyon lotor; Mink,
Mustela visor; Otter, Lutra Canadensis; Skunk, Mephitis mephitis; Muskrat,
Ondatra Zibethicus; Beaver, Castor canadensis; Red fox, Vulpes fulva; Badger,
Taxidea Taxus.

“It is unlawful to take any said wild birds and parts thereof (their nests
and eggs), and wild animals and parts thereof, including their green hides,
with such devices, during the protected seasons and in such manner, as de-
fined by this Act.”,

claimants are absolutely prohibited from doing the very
thing the State contends they can do.

In the case of Platt v. Philbrick, 47 P. (2d) 302,
(Calif.) appeared the following :

“Respondent argued that provision for compensation controls only in
case where interest is taken in the land by the State in which case the
officers have the right to occupy the property to propagate, feed, and protect
the fish and game.

“Appellant contended Section permitting ‘any lawful occupant of pri-
vately owned lands, etc.’” may take, hunt, or kill on such lands predatory
or destructive birds or mammals, (this in closed area).

“Court held this question could not be raised by owners, but only against
those discriminated against. (304).”

The court on page 304 said:

“The purpose of this exception to the general rule of a ‘closed season
within these refuges is apparent. The legislature sought to meet the objection
to which appellant makes to the legislation as a whole—that the effect 0f the
‘closed season’ would be that predatory game would be permitted to roam
within the refuge at will and cause damage to the gardens and crops of fin-
vate landowners. (Emphasis supplied). In giving permission to lawful occu-
pant of lands within the refuge to protect his property against invasion, the
Section is a reasonable exercise of the legislative authority to regulate the
protection of game within the respective districts. The Section does not
permit such persons to hunt and kill game at will throughout the refuge as
argued by appellant. The privilege is limited to the ‘privately owned lands’
upon which each lawful occupant, or his employees, may take, hunt, or kill

‘predatory or destructive birds or mammals’.

The Court concludes that the claimants being power-
less under the Statute to protect their property from
wild geese would have a cause of action for negligence
causing damages to their property.
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The very effectof these statutory provisions amounts
to an extension of Horseshoe Lake Preserve, by pre-
venting claimants from protecting their property, and
without acquiring additional rights by the payment of
just compensation.

As to point 4 of the motion, the Court feels sufficient
facts are set forth in the motion to state a cause of action.

As to point 5, the Court can see no basis for such
contentions. [If a continuing trespass, the Court would
have jurisdiction every time damages occur.

The Court has read both of the cases in the Federal
court, and can see no basis that the cause of actions were
in any way similar.

Under the original Migratory Bird Treaty Act the
Federal Government could not acquire lands to establish
refuges. The amendment to the Act in 1929 gave the
Government power to do so. Bailey v. Holland, supra,
the basis of the holding, held that regulations closing
5,000 acres surrounding the refuge made it more effec-
tive, but drew a clear distinction in the acquisition of
the refuge, and regulations under the treaty.

The Court; therefore, concludes that sufficient facts
are stated in the amended complaint to state a cause of
action, and the motion to dismiss is overruled.

Judge Lansden did not participate in the consideration and determina-
tion of this case.

(Nos. 4238, 4392, 4399 and 4486 — Consolidated — Claims denied.)

KennetH L. MarTtin, ET AL, A. A. Seisert, ET AL, GERALD
MiLLer, ET AL, ano Henry A. SHumaker, Claimants, vs.
StaTE OF lLLINoIS, Respondent.

Opinion filed February 24, 1960.

Petition of Claimants for Rehearing denied November 16, 1960.
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LansDEN anD Lanspen, Pevton Bersring, and J.
Krruy SwmitH, Attorneys for Claimants.
Latuam CastLE, Attorney General; C. ARTHUR NE-

BEL, Assistant Attorney General, for Respondent.

PRACTICE AND PrOCEDURE—reopening matters decided by previous orders
in same cause. The Court is not bound by matters decided in previous orders,
but may inquire into all questions raised for the purpose df making a final
determination of the cause in the same manner as the orders would be sub-
ject to review by the Court upon a petition for rehearing of the final decree
pursuant to Rule 25 of the Court of Claims.

MicraTORY BIRDS AND wWiLD Lire—paramount authority in United
States Government. The United States has paramount authority over the
respective states in protecting migratory birds.

Same—Tliability for damages caused by protection Of. States in their
sovereign capacity may pass legislation protecting wild life, even though an
individual may suffer losses, and, such losses are not compensable.

SAME iability for damages where protected by Presidential proclama-
tion. The State is not liable for damages caused by protection of wild life
by Presidential proclamation, where they could not have successfully chal-
lenged the validity of the proclamation.

ToLson, C. J.

The claims of certain landowners, tenants, or both,
for the recovery of damages occasioned by the alleged
neglect of the State of Illinois in its operation of a game
preserve, known as Horseshoe Lake, in Alexander Coun-
ty, Illinois, are involved in these consolidated cases.

The complaints, as amended, charge the State in the

following terms :

That the State of Illinois, through its Department of Conservation,
owns and operates Horseshoe Lake Game Preserve.

That respondent, by virtue of Chap. 61, Sec. 154, Ill, Rev. Stats., has
ownership and title to all wild birds.

That respondent, in the operation of the preserve, and in conjunction
with agents of the United States of America, has encouraged the concen-
tration of migratory water fowl in the surrounding area.

That claimants were free from contributory negligence, and exercised due
care for the safety of their property and crops.

That claimants, naming them individually, were tenants, owners, or both,
on lands surrounding the preserve, and during the years of 1947 and 1948
raised substantial amounts of corn, beans, and other crops.

That commencing on November 1, 1947, and continuing to the date
o these suits, substantial quantities of corn, beans, and other crops were
destroyed by wild geese.
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That respondent, through its agents:

(a) Was negligent in failing to protect plaintiff’s crops.

(b) Created a nuisance, which caused loss of crops.

(c) Knew of the predatory nature of wild geese, and did nothing
about it.

(d) Isan insurer of plaintiffs’ crops from the action of the geese.

(e) By non-action cannot avoid liability.

(f) In 1947 and 1948, by the use of bombs, stirred up the geese, and
caused them to enter the fields of claimants.

By permitting geese to damage crops has interfered with the
exclusive occupation and enjoyment of plaintiffs’ lands.

(h) Has title to the geese, and is responsible for any depredation.

(iy By permitting geese to congregate in vast numbers, and knowing
their dangerous propensities, has negligently caused damages.

(R By negligently concentrating the geese at Horseshoe Lake, and
thereafter failing to feed them, has failed to perform the duty owed plaintiffs.

k) As an owner of wild geese, owed the duty of protecting innocent
individuals from damages.

(1) Trapped, and thereafter liberated geese, which came upon the lands
of claimants after October 31, 1947, and damaged crops.

(m) On October 1, 1947, knew:

The habits of the geese to concentrate between September and April
on Horseshoe Lake, with the heaviest concentration in October through
December.

The population of the flock was approximately 30,000, which there-
after did mot decrease.

Few fowl passed over Alexander County without settling on the
preserve.

Horseshoe Lake was too small for feeding and resting that number
of birds.

The fowl flew directly from Horseshoe Lake to the lands of the
claimants.

The number of fowl on claimaats’ lands ranged from a few to
25,000.

That the migratory water fowl creating the damages, as alleged, came
from Horseshoe Lake.

That one or all of the acts alleged occurred within two years prior to the
filing of the complaints.

That respondent was negligent in failing to raise or provide sufficient
food to feed the geese, and in its operation of the Horseshoe Lake Game
Preserve.

That respondent’s action or non-action was the proximate cause o in-
juries.

The complaints then conclude with a prayer for re-
lief as to the several claimants for losses occurring in
the seasons of 1947-1948 and 1948-1949.
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These cases have been in Court for several years.
The transcript of evidence is more than 800 pages in
length, and considerable time was taken by the parties
to make corrections therein. The facts involved are both
novel and unusual, and the parties, by their pleadings,
have presented difficult questions of law and construc-
tion of statutes.

As a background to the problem, it is to be noted
that, as far back as history records, certain birds found
on the Continent of North America have migrated each
year from Caiiada to Central America. From a map in-
troduced in evidence, it appears that there are four flight
patterns across the United States, which are literally
highways for migratory birds, and of equal intercut is
the fact that, once a pattern is established, each succeed-
ing generation of birds will follow his ancestral course
to the exclusion of all others.

‘We are primarily conceriied with the Mississippi
Flyway, as Horseshoe Lake is a feeding and resting area
directly in its path. In the early history of the United
States, countless thousands of geese and ducks were to
be found in this area, and it seemed as though the supply
was inexhaustible. However, with an increase in the
number of hunters and improved firearms, it was soon
demonstrated that Canadian geese would become extinet
unless regulations were established for their protection.

Since uniformity of regulations involved not only
the United States, but also our neighbors, Canada and
Mexico, the situation was resolved by way of treaty. On
December 8, 1916, a treaty between the United States
and Great Britain was proclaimed, which treaty was, on
February 17, 1936, entered into by the United Mexican
States. It recited that many species of birds (not limited
to ducks and geese) in their annual migration were in
danger of extermination for lack of adequate protection.
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The act provided for closed seasons and other forms
of protection, and directed each country to provide the
necessary measures, by legislative action, to carry out
the terms of the treaty. Congress thereafter enacted the
Migratory Bird Treaty Act of June 3, 1918. This law
prohibited the taking, killing or possession of migratory
birds, except as permitted by regulation, and provided
severe penalties for violation. The Secretary of Inter-
ior was directed to implement the act by regulations,
which would become effective when approved by the
President.

Since the treaty is of great significance in these
cases, it is important to consider the rule established in
the case of Missouri vs. Holland, 252 U.S. 416. The State
of Missouri challenged the constitutionality of the Migra-
tory Bird Treaty Act of 1918 by seeking an injunction
against a federal game warden from enforcing the act.
The State contended that under the Tenth Amendment
“Powers not delegated to the United States by the Con-
stitution, nor prohibited by it to the States, are reserved
to the States, respectively, or to its people.” The State
of Missouri took the position that it had the exclusive
right to legislate concerning water fowl within its terri-
torial limits, and, therefore, federal legislation was nn-
constitutional.

Justice Holmes, in his opinion, pointed out that
under Art. II, Sec. 2, of the Constitution, the power to
make treaties is expressly delegated to the President, by
and with the consent of the Senate; and, further, under
Art. VI such treaties, together with the Constitution and
laws of the United States made in pursuance thereof,
are declared to be the supreme law of the land. He con-
cluded by stating that, if the treaty of 1916 is valid,
there can be no dispute about the validity of the Migra-
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tory Bird Act of 1918, as a necessary means to cxecute
the powers of government.

The opinion also stated that there is no doubt but
what a State may regulate the killing of birds by its
own inhabitants, but it does not follow that its author-
ity is exclusive or paramount. Valid treaties are binding
upon a State. The subject matter (birds) is only transi-
tory within a State, and has no permanent habitat there-
in. But for the treaty, there soon might have been no
birds for any power to deal with. (Decree affirmed.)

With this understanding of the national and inter-
national policy of protecting migratory birds, im will
now consider the activity of the State of Illinois in this
regard.

Alexander County is bounded on the west by the
Mississippi River. To the cast thercof prior to 1928 was
an area of lowlands aiid sloughs, which overflowed in
the spring clue to its proximity to the river and island.
It was a natural habitat for ducks and geese for many
years.

In 1928, the State of Illinois purchased about 3.100
acres in this area, aiid built a dam to impound mater and
create an artificial lake, now known as Horseshoe Lake.
An irregular area in the form of a horseshoe created
an island containing approximately 1,100 acres, and the
whole area was then designated as Horseshoe Lake
Game Preserve.

The island was cultivated by the Department of Con-
servation for food for the geese, which assembled there,
and over the years the preserve became a haven for the
feeding and resting of game birds. As one witness testi-
fied, Horseshoe Lake Game Preserve had the largest con-
centration of wild Canadian geese in the world. As
respondent has most strongly pointed out, this was an
economic blessing to the farmers and property owners
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in a surrounding area of five or more miles, as gun
clubs and hunting rental zones were established to pro-
vide shooting facilities. Farmers and landowners thus
had a second money crop, and were not limited to the
usual hazards of farming in the area. It became such a
success as a hunter’s paradise that the Canadian geese
were threatened with extinction.

On October 1, 1947, the President of the United
States signed proclamation No. 2748, which prohibited
the hunting of all wild geese in a designated area sur-
rounding Horseshoe Lake Game Preserve, which in-
cluded the lands of all claimants, as well as many others.
At or about the same time the Governor of the State
of Illinois joined in a supporting proclamation. AS a
matter of fact, this was a needless gesture, as the Presi-
dent’s proclamation alone would have stopped all hunt-
ing. (Missouri vs. Holland.)

This was a tremendous economic blow to the land-
owners, as it shut off all revenue from the use of their
hunting facilities; and, at the same time, it generated a
new problem, which is the subject matter of these claims.

It took just a short time for the remaining geese to
discover that they could forage for miles with complete
immunity. The food supply, provided by the State De-
partment of Conservation, was soon exhausted. As one
witness testified, the State had food for about sixteen
days. Thereafter the geese moved in on the lands of
elaimants, much like a swarm of locusts, and completely
destroyed their crops.

One might assume at this point, that owners and
tenant farmers would have an inherent right to use such
force, i.e., guns, etc., to drive away or Kill, if necessary,
any geese damaging their crops. As a matter of fact,
the proclamation of October 1, 1947 flatly prohibited the
killing of geese under penalty of law. Agents from the
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Department of Conservation and owners of the land
made futile attempts to keep the geese moving by aerial
bombs and other artificial devices, but the record is clear
that all such attempts ended in failure, and the geese pro-
ceeded to strip the farms of their crops.

Some of the claimants, acting under the belief that
their losses were occasioned by the 'Presidential procla-
mation, filed suits in the federal courts for relief. Two
of the cases appear to express the attitude of the Federal
Government in the matter, and are set forth briefly.

In Lansden, Et 47 vs. Hart, 168 F. (2d) 409, plain-
tiffs, as landowners, owners of lease holds, and operators
of hunting clubs, brought action to enjoin Federal and
State officials from enforcing the proclamation of the
President and Governor. The complaints stated that on
October 1,1947, the President of the United States, pur-
suant to the provisions of the Migratory Bird Treaty
Act, signed a proclamation prohibiting the hunting of all
wild geese in an area of 20,000 acres surrounding Horse-
shoe Lake. The Governor of Illinois signed a similar
proclamation. Plaintiffs alleged irreparable damages.
They urged that such actions were arbitrary and capri-
cious, and that the Governor's proclamation violated the
Federal and State Constitutions.

At the hearing before the district court for a pre-
liminary injunction, the court found that numerous hear-
ings had been held by the Department of Interior regard-
ing the increase and decrease of the flocks, that certain
plaintiffs had attended such hearings, and petitions had
been filed by the attorneys for said plaintiffs. The
district judge denied the motion for an injunction.

On appeal, the Circuit Court of Appeals pointed out
that the Migratory Bird Treaty Act provided that, un-
less permitted by regulations, it was unlawful to hunt
and kill migratory birds; that proclamation No. 2748 was
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a proper exercise of the administrative discretion vested
in the Secretary of Interior and the President; that in
order to carry out the treaty, the Secretary was author-
ized to determine when and to what extent, if a¢ all, hunt-
ing would be allowed, and to adopt suitable regulations ;
that both proclamations were neither unreasonable nor
capricious, but were justified by the facts; that the Gov-
ernor’s proclamation does not violate the Federal or
State Constitution, and mas authorized by See. 3 of the
Game Code of Illiiiois; and, that plaintiffs have no prop-
erty rights in live migratory birds, as permission to hunt,
given by Federal and State regulations, is not the grant
of a property right, but is the grant of a privilege. A re-
hearing in this case was denied on June 24, 1948.

In the cases of Sickman, Et 47 vs. United States, and
Ryal vs. United States, 184 Fed. (2d) 616, plaintiffs in
three suits, as owners or tenants on farms, brought action
uiider the Federal Tort Claims Act seeking to recover
damages in the amount of $26,500.00 for damages to
crops destroyed in 1946-1947 by migratory geese. The
trial court sustained a motion to dismiss, and plaintiffs
elected to stand on the pleadings.

The complaints alleged :

(a) Defendant was negligent in failing to protect plaintiffs’ crops.

(b) Defendant created a nuisance by which plaintiffs’ crops were
destroyed.

(c) Defendant, knowing the predatory nature of geese, failed to pro-
tect plaintiffs’ crops.

(d) Defendant is an insurer of plaintiffs’ crops.

(e) Defendant cannot avoid liability by non-action.

(f) Defendant, by permitting the geese to destroy said crops, interfered
with plaintiffs’ exclusive enjoyment of their land.

(g) Defendant, by stirring up the geese, caused damages that would not
otherwise have happened.

(h) Defendant, by having geese in its possession and control, is respon-
sible for dcpredation.

(i) By permitting geese to congregate in the preserve, and knowing
their dangerous propensities, defendant negligently injured plaintiffs.
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By neglecting to concentrate the geese at Horseshoe Lake, or other
areas, defendant failed to perform the duty owed plaintiffs.
(k) When geese are in the United States, the United States is the
owner and has possession, or is the trustee for the parties to the treaty.

The court discussed the pertinent sections of the
Federal Tort Claims Act, which waive immunity of the
sovereign. It cited 28 U.S.C.A. Sees. 1346(b) and 2674,
which read as follows :

Sec. 1346(b): “Subject to the provisions of Chap. 173 of this title,
the district courts * * * shall have exclusive jurisdiction of civil actions
on claims against the United States, for money damages, * * * for
injury or loss of property, or personal injury or death caused by the negligent
or wrongful act or omission of any employee of the government while acting
within the scope of his office or employment, under circumstances where
the United States, if a private person, would be liable to the claimant in
accordance with the law of the place where the act or omission occurred.”

Sec. 2674: “The United States shall be liable, respecting the provisions
of this title relating to tort claims, in the same manner and to the same
extent as a private individual under like circumstances, but shall not be liable
for interest prior to judgment or for punitive damages.”

The court held that the United States, considered as
a private person, did not have ownership, control or pos-
session of these wild geese. Further, that a private per-
son could not be held liable for the trespass of an animal,
which is firae naturae. On the merits, the court pointed
out that it did not believe the complaints stated claims
for which relief could be granted.

On the subject of jurisdiction, the court cited Sec.
2680(a) of the Federal Tort Claims Act, which is as
follows :

“The provisions of this Chap. and Sec. 1346(b) of this title shall not
apply to:

‘(a) Any claim based upon an act or omission of an employee of the
government, exercising due care, in the execution of a statute or regulation,
whether or not such statute or regulation be valid, or based upon the exercise
or performance or the failure to exercise or perform a discretionary function

or duty on the part of a federal agency or an employee of the government,
whether or not the discretion involved be abused.””

The court concluded its opinion stating that it be-
lieved the allegations in the complaint fell within the
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provisions of the exceptions. It cited the case of Lansden
vs. Hart as to the authority for a discretionary act by
the Secretary of Interior. The decree was affirmed.

There are many other federal cases involving this
subject matter, and, without exception, they hold that
the United States claims paramount authority over the
respective States in protecting migratory birds. Of equal
importance, the decisions have denied compensation to
all claimants, though injuries were quite apparent.

As to the complaints before this Court, on November
29,1949 respondent filed a motion to strike these amended
complaints, which motion was denied on December 15,
1950 by Judge Schuman, a member of this Court at the
time. Counsel for claimaiits contend that all matters
raised by said motion have been resolved, and may not
further bc inquired into by the Court in arriving at its
decision.

The multiple complaints, amendments, answers and
motions in these cases are voluminous. To add to the
complexity, the testimony was heard in part by three
Commissioners. This Court heard lengthy oral argu-
ments covering facts and law. To render a decision, it
believes it must consider all matters before it, and, there-
fore, concludes it is not bound by the order of December
15, 1950 in its entirety, but will consider the order, to-
gether with all other matters pertaining to the cases.

Attention is directed to Rule 25 of the Court of
Claims, which provides for rehearings. Upon an adverse
decision, respondent could, by motion, point out matters
overlooked or misapprehended, and the original briefs,
etc., would stand as the files in the case. The Court of
necessity would be obliged to review all matters in order
to rule on the motion.

The testimony in these cases clearly establishes that
claimants suffered great monetary losses. Respondent
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has not disputed seriously the amounts claimed by the
various claimants, but contends that the losses were
occasioned by proclamation No. 2748, which was signed
by the President on October 1,1947. It prohibited the
hunting of wild geese in a designated area surrounding
Horseshoe Lake Game Preserve, which included the lands
of all claimants, as well as many others.

Respondent further contends that the supporting
proclamation, which was signed by the Governor of the
State of Illinois, was for all practical purposes an empty
gesture, as the Presidential proclamation standing alone,
by reason of paramount jurisdiction (Missouri vs. Hol-
land), would have accomplished the same results.

Respondent finally contends that in any event, ac-
cording to law, injuries received under these facts are
not compensable.

Cases from Illiiiois and other jurisdictions seem to
establish that a State in its sovereign capacity may pass
legislation protecting wild life, even though an individual
may suffer losses, and, further, that such losses are not
conipensable.

The leading casc in the United States in support of
the above rule, and cited in other jurisdictions, is Basrett
vs. State, 220 N.Y. 423. In that casc, Barrett, a land-
owner, had secured an award in the amount of $1,900.00
for trees destroyed by beavers. The record disclosed that
the State had purchased twenty-one beavers, and had re-
leased them in certain areas near claimant's land. Be-
cause of the threat of complete extermination, the State
had undertaken Io afford the beavers complete protec-
tion by having no open seasons.

On appeal, three propositions mere submitted : (1)
The State may not protect, under its police power, an
animal, such as a beaver, which is known to be destruc-
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tive; (2) The law of 1904 prohibits claimants from pro-
tecting their property, and is, therefore, an unreasonable
exercise of police power; (3) The State, having actual
possession of the beavers, and thereafter freeing them
with knowledge of their natural propensities to destroy
trees, is liable in damages.

In rendering a decision, the court held that the State
is owner in its sovereign capacity, and that the protec-
tion and preservation of game is found in all civilized
countries. The court stated that, whenever protection is
accorded, harm may be done to an individual, and in cer-
tain cases the Legislature may be mistaken, and do more
harm than good, but this is within its discretion, and not
to be reviewed by it. Further, the court held that police
power is not limited to guarding the physical or material
interests of its citizens— their moral and intellectual in-
terests must also be considered.

The court pointed out that claimants could have en-
closed their lands with fences, or driven the beavers
away, as the sole object of the State’s action was the
protection of the beavers.

As to the possession and liberation of the beavers,
the court acknowledged that mistakes have been macle.
It pointed out that the rabbit in Australia and the mon-
goose in the West Indies have become pests, yet gov-
ernments have made these experiments in the belief that
the public good would be promoted. Whether a success
or failure, such attempts are well within governmental
powers.

With reference to liability, the court stated that it
was true that one, who keeps a wild animal in captivity,
is liable at his peril for damages. It, however, hastened
to add that it is not true that, when an individual is liable
for a certain act, the State is liable for the same act. In
performing governmental functions, as involved in this
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case, the court pointed out that the State was acting as a
trustee for the people, and was not liable.

The rule in the Barrett case was also followed in
Corron vs. State, 10 N.Y.S. (2d) 960 (destruction of
orchards by rabbits) ; Anthony vs. State, 122 N.Y.S. (2d)
830 (protection of deer running at large on highways) ;
and, Geer vs. Connecticut, 161 U.S. 619 (State Game laws
alleged to violate Interstate Commerce Law).

Some of the cases, which have been passed upon by
our courts in construing the provisions of the Fish and
Game Code of the State of Illinois are Magner vs. The
People, 97 I1l. 320 (conviction affirmed for selling quail
out of season, though purchased in another State);
Parker vs. The People, 111.11l. 581 (conviction affirmed
for maintaining a dam, which obstructed the passage of
fish in the river); Bridges vs. The People, 142 1ll. 30
(conviction affirmed for seining fish on a. private lake);
Dicekman vs. The People, 285 Ill. 97 (conviction affirmed
for fishing except with hook and line); and, Walton vs.
The People, 314 111. 45 (conviction affirmed regardless of
defendant’s plea that he was a commercial fisherman, and
was deprived of his property without clue process of
lam). While they are penal in nature,.it is of interest to
note the reason for the rule. The court in its opinion in
Bridges vs. The People, 142111. 30, quoted at page 44 the
following excerpt from the opinion in Magner vs. The
People, 97 Ill. 320:

“No one has a property in the animals and fowls denominated game,
until they are reduced to possession. Whilst they are untamed and at large,
the ownership is said to be in the sovereign authority —in Great Britain in the
king—but with us in the people of the State. The policy of the common
law was to regulate and control the hunting and killing of game, for its
better preservation; and such regulation and control, according to Blackstone,
belong to the police power of the government. * * * The ownership
being in the people of the State—the repository of the sovereign authority—
and no individual having any property rights to be affected, it necessarily
results that the Legislature, as the representative of the people of the State,
may withhold or grant to individuals the right to hunt or kill game, or qualify
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or restrict it, as, in the opinion of its members, will best subserve the public
welfare. Stated in other language, to hunt and kill game is a boon or privilege
granted, either expressly or impliedly, by the sovereign authority, not a right
inhering in the individual; and, consequently, nothing is taken away from the
individual when he is denied the privilege, at stated seasons, of hunting and
killing game. It is, perhaps, accurate to say that the ownership of the sovereign
authority is in trust for all the people of the State, and hence, by implication,
it is the duty of the Legislature to enact such laws as will best preserve the
subject of the trust, and secure its beneficial use, in the future, to the people
of the State. But in any view, the question of individual enjoyment is one
of public policy, and not of private right.”

In arriving at a decision in this case, the Court
wishes to acknowledge the outstanding briefs submitted
by the parties hereto. There are many cases cited from
other jurisdictions, which have been helpful, but have
not been set out in this opinion, as they are merely cumu-
lative.

From a review of the facts and the law herein, the
Court finds that the damages suffered by the several
claimants were occasioned by the Presidential proclama-
tion No. 2748 of October 1,1947. The fact that the Gov-
ernor of this State issued a supplemental proclamation
is of little consequence, for, from the date of the procla-
mation, the federal government was in complete author-
ity. It cannot be seriously argued that the State of Illi-
nois should pay damages for the action of a paramount
authority, when it is apparent that the State could not
have successfully challenged that authority.

In addition thereto, it is established law that a sov-
ereign State, under its police power, may pass regula-
tions for the protection of wildlife, and, since an indi-
vidual does not have property rights in wildlife, the sov-
ereign is not liable for any consequential damages.

This Court recognizes that claimants have suffered
substantial consequential damages, but, under existing
law, it is powerless to provide a remedy, as this is a
matter for the Legislature.

An award is, therefore, denied.
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OpPiNION ON REHEARING
Per Curiam:

On July 22, 1960, claimants filed their petition, for
a rehearing, and, as grounds for such, suggest the follow-
ing :

1. The Court has entirely overlooked the theory of nuisance under
which claimants were alternatively proceeding.

2. The Court, while disregarding Judge Schuman’s prior opinion, has
not, in any way, distinguished it, or demonstrated that such opinion was
incorrect or wrong.

3. While it may be correct that the Federal government does not own
migratory water fowl, the Game Code of Illinois has always categorically
stated that the State of Illinois has title to and owns such birds. Therefore,
such State property must be so managed and controlled as not to injure others.

4. Presidential proclamation No. 2748 and the Governor’s proclamation
are of significance only as to the issue of claimants’ contributory negligence.
Since such proclamations rendered claimants defenseless against geese depre-
dations, claimants could not be charged with contributory negligence.

5, To now say that the Presidential proclamation No. 2748 was in effect.
while the Governor’s proclamation was an idle gesture, is to overlook entirely
the fact that the actions of the United States and the State dof Illinois were co-
ordinated to the day and almost the hour and were joint, and that the
validity and efficacy of both proclamations were upheld in Lansden, Et Al
vs. Hart, 168 F. (2d) 409.

6. The Court seems to think that an exercise of a valid police power
absolves the State from all liability. However, negligent exercise of such
power is the very basis and one of the chief reasons for the creation and
existence of the Illinois Court of Claims.

7. The Court apparently feels that a governmental function is involved.
Under the present Court of Claims Act and since 1945 this is immaterial.

8. The Court has entirely disregarded the trend in Illinois toward the
complete abolition of governmental immunity for wrongs committed against
its citizens.

As to the first point, the Court does not agree with
claimants that the evidence in this case supports the
theory of nuisance. To the contrary, the’maintenance of
Horseshoe Lake Game Preserve was of economic import-
ance to claimants for a number of years.

As to the second point mentioned above, the Court
did not disregard the opinion of Judge Schuman, but
considered it with all other evidence introduced in said
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case. It is to be noted that respondent filed a motion to
dismiss the complaint. The only question before the
Court at that time was the legal sufficiency of the com-
plaint. The Court in its opinion used the language “for
the purpose of passing on this motion, ete.,”’ the motion
Is denied. In denying the motion to strike the complaint,
the Court did nothing more than rule that the complaint
stated a cause of action. Thereafter answers were filed
by respondent, replies were filed by claimants, the cases
were tried, a whole day was devoted to oral arguments,
and elaborate briefs were filed by both parties.

As to the third point mentioned in the petition, the
word ‘“owner’’ has been construed by the Supreme Court
of Illinois in the case of Bridges vs. The People, 142 T1l.
30, to mean that the sovereign authority holds wild life
in trust for all the people, rather than physical owner-
ship as such.

As to the fourth point, there is no finding of contrib-
utory negligence in this case by the Court so as to bar
a recovery by elaimants.

As to the fifth point regarding the legal effect of the
Presidential proclamation and the Governor’s proclama-
tion being issued on the same clay, it suffices to say that
the ruling in Missouri vs. Holland, 252 U.S. 416, estab-
lishes the paramount authority of the United States to
regulate under the Migratory Bird Treaty Act of 1918.
Any proclamation of the Governor, issued before or
after the date of the Presidential proclamation No. 2748,
could not affect the finality of the President’s act.

As to the remaining objections, claimaiits contend
that the failure of the State to protect the claimants from
the depredations of the geese was an act of negligence,
and this Court should recognize the trend toward aboli-
tion of governmental immunity. As was pointed out in
the opinion, the Court recognized that claimants suffered
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losses. However, this Court may no longer make an award
on the basis of equity and good conscience, but must
hear and determine all claims on the basis of the law as
determined by our Courts.

It seems to be well settled law that a State, acting in
its sovereign capacity and as a trustee of wild life, may
legislate to the detriment of an individual in the protec-
tion of wild life, and such detriment is not compensable
(Barrett vs. State, 220 N.Y. 423).

The petition for rehearing is, therefore, denied.

(No. 4729 —Claim denied.)
Frank VEsci, Claimant, vs. StaTe oF ILLINois, Respondent.
Opinion filed November 16, 1960.

Piacenti anp CiFeLLi, Attorneys for Claimant.
WiLLiam L. GuiLp, Attorney General; LESTER SLoTT,
Assistant Attorney General, for Respondent.

Hicuways—contributory negligence. Where claimant’s evidence as to
how accident happened was hazy and inconsistent, Court held he had not
proven himself free of contributory negligence from other evidence.

FeaRrer, J.

On June 20, 1956, claimant, E’rank Vesci, filed his
claim in this Court against respondent alleging certain
acts of negligence of respondent’s agents, namely a flag-
man by the name of Joseph Mancini and the operator of
a 1954 tractomobile.

The accident occurred on October 25, 1954 on 26th
Street,at or about 500 feet west of Salk Trail in Cook
County, Illinois. The street in question was also State
Aid Route No. 202 under the jurisdiction of the State of
Illinois, Department of Public Works and Buildings.

The route in question was approximately four miles
in length, and extended from Western Avenue on the
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west to Cottage Grove Avenue on the east. It coincides
with 26th Street in the Village of Park Forest aiid the
cities of Chicago Heights and South Chicago Heights.

On the date of the accident at or about the hour of
1:30 P.M., respondent, through its agents, was engaged
in shaping the earth shoulders on said State Route No.
202 at the point of the accident, and to the east and west
thereof. There were a number of men located at the
scene of the accident, who were operating heavy duty
earth moving equipment, a power-driven blade grader,
and a tractomobile, which was used in picking up aiid
depositing excess dirt into a dump truck, which then
hauled it from the work site.

At the time and place set forth herein, claimant owned
and was operating a 1947 Dodge truck, which he used
in conducting a hauling aiid delivery service business.
Claimant was driving his truck in an easterly direction
as he came upon the location wherc said work was being
clone, and he either slowed or stopped his truck upon
instruection from the flagman. Upon a signal from tlic
flagman, he proceeded to drive within the area where the
equipment referred to herein was being operated, and
where the accident occurrecl.

The evidence is in dispute as to: (1)whether or not
the accident occurred on the north or south side of said
road, which was a concrete pavement approximately 18
feet in width; (2) whether the operator of the tractomo-
bile negligently picked up aiid swung the bucket over onto
the traffic lane in which claimant was driving, striking
the truck on the lefthand side near the cab where claim-
ant was sitting, aiid causing it to rock and nearly tip over :
or, (3) whether claimant ran into aiid upon the bucket
of the tractoniobile with the resulting slight damage to
the front end of the truck, which was stopped at the point
of impact.
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Respondent has not filed an answer to the complaint.
Therefore, under the rules of this Court a general tra-
verse or denial of the allegations set forth in the com-
plaint will be considered as having been filed.

In addition to the complaint, the record consists of
the following exhibits offered by respondent:

1. Departmental Report

2. Map of the area

3. Photographs o the scene of the accident
4. Photographs of the tractomobile

Claimant offered a stipulation as to medical reports,
which respondent joined in, which also included bills of
the doctors and hospital. No doctor was called to tes-
tify in person as to the nature and extent of claimant’s
injuries.

This case was heard by Judge Immenhausen, who
spent a considerable length of time in trying to clarify
the discrepancies in claimant’s testimony as to the ma-
terial facts surrounding the happening of the accident,
nature and extent of his injuries, loss of earnings, and
damage to his truck.

It is interesting to note that claimant did not offer
a photograph showing where the truck was damaged,
but respondent did offer a photograph of the piece of
equipment involved in the accident. It does not show any
damage whatsoever. We, however, appreciate the fact
that the equipment is of heavy steel construction.

We feel justified in adopting the Commissioner’s
findings as to the proximate cause and question of con-
tributory negligence. He had an opportunity of viewing
the witnesses, and interrogating claimant’s and respond-
ent’s witnesses. His comments on the fact that claimant
was unable to give clear and concise testimony as to
exactly how the accident happened, and that claimant’s
testimony, in many instances, was inconsistent, were
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noted. In reading the record and the Commissioner’s
Report, we can’t help but feel that claimant was guilty of
contributory negligence.

It appears to us from reading this record and ex-
amining the exhibits that claimant had every opportunity
to avoid the accident in question. It appears also to us
that photographs substantiating his claim or the estab-
lishing of certain physical facts might have been helpful
in corroborating his testimony. However, we have no
corroborating testimony given in his behalf.

Also, there was a great deal of difficulty and incon-
sistency in the evidence as to his injuries, loss of earn-
ings, and, in fact, all elements of his claim for damages.
The foregoing, coupled with his inconsistent testimony
and lack of evidence to substantiate his claim, are our
reasons for denying his claim for personal injuries, prop-
erty damage, loss of use of the truck, and salaries for
additional help.

The record and transcript of evidence in this case
are wanting in many respects in establishing a claim
against respondent, especially where respondent had set
up safeguards warning the traveling public in going
through the area in question at the time of the accident.

Respondent is not an insurer of all persons travel-
ing upon its highways. Where construction work is
taking place, all that respondent has to do is to use
reasonable safeguards in warning the traveling public
of the location where such construction work is in prog-
ress. We believe from this record that respondent issued
the required warnings, and claimant had ample notice of
the construction work taking place through the area in
which he was driving when the accident occurred. Fur-
ther, we believe that it was his negligence and not the
negligence of respondent’s agents, which was the proxi-
mate cause of the accident resulting in his injuries.
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It is, therefore, the order of this Court that the
claim filed herein be denied.

(No. 4792 —Claim denied.)
EFrie Truax, Claimant, vs. STATE oF lLLiNois, Respondent.

Opinion fled October 2, 1959.
Petition of Claimant for rehearing denied November 16, 1960.

McManox ano Prunkerr, Attorneys for Claimant.
Laraam CastiLe, Attorney General; Lester Siotr,
Assistant Attorney General, for Respondent.

STAaTE InsTiTUTIONS—personal injuries—speculative evidence. Evidence
as to cause of personal injuries was speculative and unclear, and does not sup-
port an award.

SaMme—muaintenance Of sidewalks. Evidence showed that object was a
crack one-half inch wide, which did not constitute a dangerous defect.

Weaam, J.

Claimant, Effie Truax, 59 years of age, fell on the
sidewalk approaching one of the entrances to the Man-
teno State Hospital on December 30, 1955, and sustained
injuries to her person, for which she has claimed dam-
ages against the State of Illinois in the sum of $7,500.00,
because of respondent's alleged negligence in allowing a
crack or raised defect in the sidewalk to exist at the
point where she allegedly stumbled and fell.

The principles of law involved are clear, and it is
not disputed that claimant, in order to recover in such
a case, must prove that she was in the exercise of reason-
able care for her own safety at the time of and immedi-
ately prior to her falling; that the State of Illinois
negligently allowed a dangerous defect to exist in the
sidewalk; and that the dangerous defect proximately
caused the plaintiff to trip and fall with resulting injuries.

The main question in this case is whether or not the
evidence offered satisfies the burden of proof, which is
upon claimant. Like so many cases involving a fall,
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the owner of the premises, in this instance the State of
Illinois through its agents, was not present at the time of
the incident, and the occurrence witnesses were those
called by claimant.

We have carefully considered the evidence offered,
and have found it to be unsatisfactory in several respects.

In the first place, the evidence offered does not con-
tain a satisfactory explanation as to why claimant failed
to see and avoid the defect she claims was present. At
the time of her injury, approximately 11:45 and in day-
light, she was accompanied by a John F. Keeley onto the
hospital premises for the purpose of visiting her sister,
a patient at the hospital.

After Mr. Keeley had parked his automobile upon
the grounds, he and claimant walked to the sidewalk in
question, which abutted the Administration Building on
the east, and proceeded south thereon a short distance at
which time claimant fell.

As an explanation for claimant not seeing the al-
leged defect upon which she claims to have fallen, claim-
ant relies upon the testimony of both Mr. Keeley and
herself. An examination of this testimony reflects a
decided conflict between the two. Mr. Keeley testified at
page 62 of the transcript on this point as follows:

“Q. As you approached the sidewalk and as you got on the sidewalk
and started to walk south, was her attention attracted to anything at that
time.

A. Merely three or four people coming in the same direction converg
ing on the east door of the Administration building. They were coming
from the northwest. We were coming from the northeast. We arrived
right there on the sidewalk, and, as | recall, we let them go first.

Q. Do you know for what reason her attention was attracted to these
people?

A.  Well, merely so we wouldn’t bump into the people. That is about
all.”

He then testified that she fell when she was about fifteen
feet from the door of the Administration Building.
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At page 68 of the transcript he testified as follows:

Where were you in relation to Mrs. Truax when she fell?
I was on her immediate left.

You were standing on the side of her?

Right on the side, yes, sir.

On her left side?

Yes, sir.”

At page 88 of the transcript this witness testified as
follows :

“Q. By the Commissioner: And you were on her left or right side?

A. | was on her left at this time. | had been on her right as we left
the automobile.

The Commissioner: And you were to the left df the point where she
fell, is that right?

A. 1 was closer to the curb, yes.

The Commissioner: Did you have her by the arm then?

A. No, sir, | had her by the arm until we got to the sidewalk.

The Commissioner: How far away were you from her when she
stumbled?

A. A matter d an inch. | was perhaps touching her garment, | was
so close.”

On the other hand, Mrs. Truax’s testimony on this
point at page 95 of the transcript reads as follows:

“Q. - After you reached this sidewalk abutting the east side of the Ad-
ministration Building, what did you do, if anything?

A. We turned south to walk to the stairway.

Q. Then what happened?

A. There were people passing with us, a couple of people, and then
people coming directly towards me.

Q. And as you walked south—

A As | walked south, these pcople directly in front of me weren’t
paying any attention. | started to get out of the way to keep from bumping
into them, and my toe caught on this raise a rise in the walk. It was
broken, and it was a jagged edge and broken, and | stumbled and fell.

Q. Just prior to your fall where were you with reference to Mr. Keeley?

A. He was on my left side.”

At pages 99 and 100 of the transcript she testified
as follows :

“Q. As you reached the sidewalk and started to walk south, you say
your attention was attracted to these pedestrians is that correct?

A. Yes, that is true.

Q. And why was your attention attracted to them?

>0 >0 IS
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A. Well, because they were coming directly toward me, and they didn’t
—they weren’t paying any attention to anybody except themselves and com-
ing directly towards me, and | knew in order to keep from bumping them
| had to step aside. In stepping aside, | didn’t have any opportunity to look
down. | just tripped.”

And again at page 119 of the transcript she testified
as follows:

“Q. Did you notice the sidewalk prior to your falling, Mrs. Truax?

A. No, | didn’t. We had just barely stepped up on the sidewalk,
and the people were coming toward us, and | had no opportunity of seeing
the sidewalk any more than as | stepped up on it, it was clear, but after
| turned to go south, | had no opportunity of noticing.

Q. How far had you proceeded on the sidewalk from the street or the
curb to where you fell?

A. | would say just a few steps.

Q. Justa few steps?

A. Yes.

Q. How far were these people away who were approaching you?

A. Just about the same. As we stepped up, they were coming directly
toward us.

And the sidewalk crack was in between you and them?
Right. They were just about, |1 would think now, they were pos-
sibly just about on that crack, but | noticed they were coming toward us,
because they couldn’t have gone very far.

% They were on the crack when you first noticed them?

Just about.

Q. What happened after that?

A. When | stepped out to go around them, because | didn’t want to
bump into them, my toe caught in the crack and away | fell.

Q. If they were on the crack, and you stepped around them, where were
you in relation to the curb?

A. Well, let me see. | couldn’t have taken more than three steps on
that sidewalk, and as | looked up these people were coming directly toward
me. | didn’t look down at all. | watched them, because | felt | didn’t want

Q. | say, about how far from you?
A. | would say perhaps three feet.

Q. Three feet?

A. Three or four feet.

Q. Three or four feet, approximately?
A. Approximately, yes.

Q. Were you facing them directly?
A. Yes, | was.

Q. And they were facing you directly?
A. That is right.

Q. How many people were there?

A. Three.

Q.

A.
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to bump right into them, and they were concentrating on some kind of con-
versation, and | stepped to one side to keep from bumping into them. AS
| stepped around them, | fell, and | presume they must have been awfully
close to the crack.

Q. You don’t know if they were on the crack?

A. No, | don’t really know.”

It is significant from this testimony that claimant is
not corroborated by her witness Keeley as to the reason
she did not see the defect. It seems to us that, if three
people had been bearing down on the claimant in the
manner she stated they were, her companion, who was
walking closely beside her and practically touching her,
would have seen these persons. His testimony makes no
reference whatsoever to any pedestrians on the sidewalk
other than those walking south. His explanation that her
attention was attracted to those pedestrians also proceed-
ing south is not persuasive. At the most, this is a con-
clusion on his part, and is, in effect, negatived by claim-
ant herself, who makes no contention that the southbound
pedestrians distracted her.

Moreover, the testimony of claimant that she had
walked up on the sidewalk at a point not more than three
steps from the alleged defect without seeing it indicates
to us that she was not paying a great deal of attention
to the place she intended to walk, since it is rather ob-
vious she would have seen it, if she had looked down as
she stepped up over the curb onto the sidewalk.

We can come to no other conclusion than that her
excuse for failing to see the defect is more speculation
than fact, and is not persuasive.

In the second place, the evidence offered regarding
the location of the alleged defect with respect to claim-
ant’s position when she fell is likewise not satisfactory.
The photographs offered in evidence by claimant, taken
by her witness, Mr. Keeley, some six or seven months
after claimant was injured, and the testimony regarding
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same, establish the location of a raised place beginning
at the curbing of the sidewalk and running west a foot or
more in length. Claimant marked a point on the photo-
graphs, designated as claimant’s exhibits Nos. 23 and 24,
indicating where she fell. The marks placed by claim-
ant on these photographs are very near the curb, and
appear to be considerably less than one foot from the
curb.

The witness Keeley marked on claimant’s exhibit No.
25, a photograph of the alleged defect, the place where
she stumbled. It likewise was close to the curb, and
in the same relative position as claimant had indicated.
He characterized the mark he made as being approxi-
mately two feet from the curb.

Both Mr. Keeley and claimant were walking on the
sidewalk according to their testimony, with Mr. Keeley
being next to the curb and claimant to his immediate
right. Claimant testified that she “started to get out of
the way to keep from bumping into’’ the persons di-
rectly approaching her from the south, when she caught
her foot on the curb and fell.

It is obvious she could have gone only one way in at-

tempting to avoid three people coming directly toward
her, namely, to the west or away from the curb. It is

obvious that Mr. Keeley was occupying the foot or two
of sidewalk immediately adjacent to the curb. Such a
position occupied by the witness Keeley would make
it physically impossible for claimant to trip at the point
indicated by both of these witnesses.

We also note on this question of the location of the
place where claimant fell Mr. Keeley’s testimony at page
49 of the transcript:

“Q. As you started to walk south on this sidewalk abutting the east
side of the Administration Building, did anything unusual happen?
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A. Yes. As we were walking south Mrs. Truax hit the curb a sharp
resound and fell to the ground.”

We feel that the evidence regarding the place of
claimant’s fall, and the causal connection between the
alleged defect and the fall is speculative and unclear.

In the third place, we are not satisfied with respect
to the evidence regarding the size of the alleged defect.
Claimant in describing it stated at page 98 of the tran-
script as follows :

“Q. Can you tell the Court about the dimensions of this rise; how
high was it?
A. | would say about two inches.

Q. Approximately how wide was it?
A. | would say about twelve inches wide, twelve or fourteen inches.”

She saw it on only two occasions—the day she fell, and
six months later at the time Mr. Keeley took the photo-
graphs. On the first of these occasions she was in great
pain from her injuries and almost delirious according
to Mr. Keeley.
The witness Keeley testified at page 50 of the tran-

script with respect to the size of the defect as follows :

“Q. Tell the Court about the dimensions of this rise. For instance, how
high was it?

A. It was approximately two inches tall.

. How many inches would you say it was in width or how many
feet for that matter?

A. It was at least a foot in width, at least a foot.”
At page 70 of the transcript he testified as follows:

“Q. How deep a crevice or obstruction would you say this crack created?
A. It was at least two inches above the ground for a length of a foot.

Q. Itran a foot, is that correct?
A. It ran a little further, but it diminished in height after that.

Q. It diminished in height after that?
A, Yes, sir”

He further testified that he had seen it for approxi-
mately two or three years prior to the accident, and that
the photographs admitted into evidence on behalf of
claimant were correct representations of the conditions.

—2
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Neither claimant nor the witness Keeley testified that
they actually measured the height of the crack. We,
therefore, presume their statements regarding the height
of the defect represent their estimate of the height with-
out measuring it.

We have examined these photographs, and they do
not appear to us to reflect a crack two inches in height.

Respondent offered as exhibit No. 14 a Departmental
Report, which was admitted into evidence, and which
reads in part as follows:

“Claimant proceeded west from the parking area to the sidewalk abutting
the east side of the Administration Building, and then proceeded south along
that sidewalk to a point approximately 3714 feet south of the northeast comer
of that sidewalk where she fell. This was a short distance north of the east
entrance to the Administration Building. This sidewalk is the main sidewalk
in front of the Administration Building, traversed by most visitors, many
employees and many patients. The average number of persons using this
walk in a given month would be approximately 400 per day. No accidents of
the type referred to in the complaint herein have ever occurred on that side-
walk except the one referred to in the complaint. The sidewalk in front of
the Administration Building is six feet in width at the place where claimant
fell.

“It appears that claimant stumbled at the location of a normal expansion
joint in the sidewalk between which asphalt tar had been poured, and at
which there was a slight rise of one of the blocks at the joint over the other,
not exceeding at any point the height of one-half inch.”

Photographs were attached to the Departmental Re-
port and admitted into evidence. Several of these photo-
graphs show the crack to be less than the height of a
quarter, which is shown in the photographs, and less than
the thickness of a package of cigarettes.

The only evidence offered to refute this evidence is
the witness Keeley, mho stated that none of the photo-
graphs offered by respondent portrayed a true photo-
graphic representation of the rise at the time of the
accident.

‘We have compared the photographs of claimant and
respondent, and they appear to us to be of the same area
and show the same crack, although respondent’s are
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taken from a different angle, and are considerably more
clear cut in detail.

If the Departmental Report is correct, and the crack
only one-half inch in height, then the defect complained
of is not, in our judgment, a sufficiently dangerous con-
dition upon which to base a recovery under the circum-
stances, conditions and locations involved in this case.

It is common knowledge that every city in the coun-
try has an untold number of defects and cracks in its
sidewalks of such a nature, and that it would be an end-
less task to level all one-half inch rises at expansion
joints. Although it is true that on city sidewalks pedes-
trians are entitled to a reasonably safe condition for
travel, by the same token they are not entitled to perfec-
tion. The test of reasonableness is a two-fold test. The
state in maintaining its sidewalks needs only to exercise
reasonable care—no more and no less. In our judgment
it would be unreasonable to require the state to repair
every one-half inch crack in its sidewalks. Such a re-
quirement would fasten upon the state the duty of an
insurer, which is not now, nor should it ever be, the law.

In our judgment, in view of the conflict in the evi-
dence noted above regarding the size of the alleged de-
fect, me do not believe that claimant has borne the bur-
den of establishing a dangerous defect.

After weighing all of this evidence in our capacity
of judging the facts as well as the law, we do not feel that
claimant has borne the burden of proving the essential
elements of her case.

We, therefore, find that this claim should be denied.

(No. 4839 —Claimant awarded $7,500.00.)

Grover C. Henbperson, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion filed November 16, 1960.
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A. DonaLp FisHBEIN, Attorney for Claimant.

Laraam CastiLg, Attorney General ; Lester SioTr,
Assistant Attorney General, for Respondent.

Hicaways—personal injury-—negligence. Evidence showed respondent
was negligent in not erecting bamcades.

Same—evidence—burden Of proof. Claimant proved his case by a pre-
ponderance of evidence when respondent produced no witnesses, its only
evidence being the Departmental Report.

Fearer, J.

The complaint filed in this case is for personal in-
juries sustained by claimant on September 14, 1956,
while he was driving his automobile in a westerly direc-
tion along and upon the north half of that portion of
State Route No. 9, which is approximately four-fifths of
a mile east of Rankin, Illinois and State Route No. 49.

At the time and place aforesaid, respondent, namely
the Department of Public Works and Buildings, had
under its control and supervision the stretch of road
where the accident occurred, which was being repaired by
duly authorized agents and employees of respondent. In
so doing, it is alleged by claimant that respondent, by and
through its agents, left unprotected, with no barricade or
any warning whatsoever, a portion or section of said
highway, which had been removed. Furthermore, re-
spondent, through its duly authorized agents, failed to
erect, in addition to other signs, a detour sign warning
the traveling public of the defect in the highway.

It is further alleged that, as a direct and proximate
result of the defective condition of the highway created
by the agents of respondent, claimant, while operating
his automobile thereon on September 14,1956, at or about
the hour of 11:40 A.M., drove into said hole in the high-
way. The opening in question measured approximately
eight feet by seven feet at a point where the pavement
was approximately sixteen feet in width and seven inches
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thick. The hole extended across the entire westbound
traffic lane. The westerly opening cut into the highway
was approximately one mile east of the intersection of
Routes Nos. 9 and 49. Another opening was cut into the
easterly lane of traffic at a point approximately one and
one-fourth miles east of Route No. 49.

No answer having been filed by respondent, a general
traverse of the allegations of the complaint will be con-
sidered under the rules of this Court.

The only evidence offered as to the condition of the
highway was the testimony of claimant and his witnesses.

Respondent offered as its only exhibit and evidence
a Departmental Report, which can only be considered as
prima facie evidence. In our opinion, in order to sustain
the position of respondent, evidence of agents, who were
familiar with the facts existing at the time of the al-
leged occurrence, should have been presented.

‘We are familiar with the fact that the State of Ili-
nois is not an insurer of all persons, who travel upon
its highways. However, the State is bound to maintain
its highways in such a condition that the public can
travel upon them with a degree of safety. Respondent is
required to protect and warn the traveling public when
any major improvements are being made, such as re-
moving portions of the surface of highways, and should
erect warning signs, flares, and use any and all devices
to warn the traveling public of the repair work going
on, or provide a detour, which would be safe for the
public to drive on.

Respondent, of course, is relying upon the defense
of contributory negligence and the Departmental Report.

We cannot ignore the evidence, which has been pro-
duced and offered on behalf of claimant. After taking
into consideration all of the evidence, the facts and cir-
cumstances, as well as the physical facts surrounding
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them, we are of the opinion that claimant has maintained
the burden of proof in first proving by a preponderance
or greater weight of the evidence that he was free from
contributory negligence; secondly, that it was the negli-
gence of respondent in leaving the highway in the con-
dition it was in at the time without erecting barricades or
proper signs warning the traveling public of the condi-
tion of the highway, or providing a safe detour for the
traveling public upon said highway; and, thirdly, dam-
ages.

At the time of the alleged accident, claimant, Grover
C. Henderson, mas 69 years of age, was in good physical
condition, and had normal vision. He was employed by
the Nickel Plate Railroad Company of Cleveland, Ohio
as a freight car inspector, and received a salary of $85.00
a week. He had been employed by said company for 38
years. His duties consisted of inspecting and classifying
the freight cars of said company, which were located at
various places along the railroad. He performed these
duties by driving his automobile from place to place.

On the day of the accident, claimant was driving his
1951 Oldsmobile 4-door Sedan, which he had purchased
for the sum of $950.00. The only evidence, which we
have, is that the car mas in a good mechanical condition.
Claimant testified that he had been driving an automobile
for over 50 years, and that he had driven over this par-
ticular portion of the road at least twice a day, six days
a week, for 24 years.

Along this line, claimant further testified that, on
the day of the accident, he traversed this route at 4:30
A.M., driving east from Rankin to Hoopeston, Illinois,
and at that time he did not notice any repairs of con-
struction work being done to the road, nor any indication
that there would be any. At 11:20 A.M. he left Hoopes-
ton to return to Rankin, driving west on Route No. 9,
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traveling in the westbound traffic lane at a speed of be-
tween 55 to 60 m.p.h. It was a bright, clear day, and the
pavement was dry. There was very little traffic, and he
passed no other westbound vehicles. As he drove over
Route No. 9 toward Rankin, he did not notice any repairs
or construction work being done to the highway, or any
indication that there would be any ahead of him, nor any
signs, flags or barricades warning of the repairs and con-
struction work then being done to the road ahead.

Corroborated testimony also appears in the records
that, approximately one to one and one-fourth miles east
of Rankin, Illinois on Route No. 9, there is a hill, and at
its crest there is a gravel road, which joins Route No. 9
from the south, but does not continue north of Route No.
9. West of the gravel road there is a slight curve to the
north on Route No. 9, but westbound traffic is unable
to see the curve and the road, which continues on west
until it passes the gravel road. It was at this point
where a portion of the pavement had been removed.

Claimant testified that, ““l was just a split second
from the hole before 1 saw it.” He also testified that
there was a light pole on the shoulder of the road to the
right and north of the hole. To avoid hitting the pole,
he swerved his automobile to the left, drove it off of the
road and into a cornfield on the south side of the road.
His automobile was totally wrecked, and was later
junked. He was taken to the Paxton Community Hospital,
where he later regained consciousness, and remained for
nineteen days.

The treating physician was Dr. Alfonso Baquero,
who did not testify at the time of the hearing. However,
by stipulation, claimant’s exhibit No. 5, which is a med-
ical report from the doctor, was admitted into evidence.
The admission diagnosis was as follows: cerebral con-
cussion ; shock, severe ; possible internal injuries ; and
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multiple lacerations, abrasions and contusions. He was
treated for shock, the open wounds mere sutured, and he
was given care consistent with preventing sepsis. On
September 19, 1956, he developed a severe case of para-
Iytic ileus, which remained a severe problem for two
or three days. His course after September 22 was un-
eventful, and he was discharged on October 3, 1956. The
final diagnosis of his injuries were : cerebral concussion;
fractured skull, crack type, compound, left occipital area;
fracture left os ilium, comminuted; contusion-sprain of
the cervical spine and shoulders; multiple lacerations,
abrasions and contusions; paralytic ileus, due to trauma.

According to the medical report, claimant was last
seen by the doctor on January 6, 1959. He was still com-
plaining of severe dizziness, which was more marked on
change of position. The symptoms had remained since
the accident with temporary improvement noted while
taking medication.

At the time of the trial, claimant testified as to his
present physical condition to the effect that his hand still
appears to be half paralyzed, that he suffers from a dizzy
condition for which he is still taking medication, and that
he did not experience this condition prior to the accident
on September 14, 1956. He further stated that he goes to
the doctor all of the time, and that he is not able to drive
his car as he did before the accident.

There is nothing in the doctor’s statement relative to
the paralysis, so that we are confined to the injuries ap-
pearing in the medical statement, which was admitted in
evidence, and the prognosis given therein.

As to special damages, claimant testified that he paid
$950.00 for his automible, which was a 1951 Oldsmobile
Sedan, that it was a total loss, and was junked. However,
neither claimant nor respondent attempted to show what
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salvage was received, or raised the question of storage
or towing.

Under the circumstances, we could not consider that
the automobile was worth the same on the day of the ac-
cident as it was at the time it was purchased. We must,
therefore, consider depreciation on this car from the date
on which it was purchased to the date of the accident,
and certainly there must have been some salvage received
by claimant. From the record, claimant’s special dam-
ages, in addition to the automobile, amounted to approxi-
mately $1,288.39.

Claimant was employed by the Nickel Plate Railroad
Company at a salary of $85.00 a week prior to and on the
date of the accident. The record indicates that he has
not worked since that date

It is, therefore, the opinion of this Court that claim-
ant is entitled to an award for personal injuries and
property damage in the sum of $7,500.00.

(No. 4851 — Claimants awarded $695.66.)

CLinToN O. Sims anD ArLsTaTE INSURANCE CompaNy, Claimants,
vs. STATE oF lLLiNois, Respondent.

Opinion filed November 16, 1960.

Crintox O. Sivs, Claimant, pro se; ano FitzceraLD,
Prrrucerir axnp Simow, Attorneys for the Allstate Insur-
ance Company.

Wirniam L. Guinp, Attorney General; LEsTER Srorr,
Assistant Attorney General, for Respondent.

NatioNaL Guarp—Tighways—negligent operation of vehicle. Where
National Guard vehicle struck parked car of claimant, the facts indicated
that the driver was negligent entitling claimant to an award.

Fearer, J.
The original claim of Clinton O. Sims was filed in
this Court on December 24, 1958.
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an September 12, 1960, a motion t0 intervene was
filed on behalf of the Allstate Insurance Company by
Messrs. Fitzgerald, Petrucelli and Simon. Attached to
the motion is a subrogation agreement, which was signed
by Clinton O. Sims in the amount of $403.25, representing
the amount of money that the Allstate Insurance Com-
pany paid to Clinton O. Sims under the collision portion
of his policy on a 1956 Ford.

The original claim filed was for damages to the 1956
Custom Ford of claimant, Clinton O. Sims, arising out
of an automobile accident with a U. S. Army truck
driven by Nolan A. Baity, a soldier with the rank of
private, of the 178th Regimental Combat Team Head-
quarters Battery 184 F.A. It is alleged in the complaint
that Private Baity drove and operated said truck in a
negligent manner, causing it to collide with the auto-
mobile of claimant, Clinton O. Sims, on July 1, 1958,
which said automobile mas parked on 35th Street near
the intersection of Indiana Avenue, in Chicago, Cook
County, Illinois.

This case was heard by Herbert G. Immenhausen,
one of the Commissioners of this Court, on April 15,1959,
who found the proximate cause of the damage to claim-
ant's automobile was the negligence of Nolan A. Baity,
and recommended assessing damages covering cost of
repairs of $623.66 and car rental of $72.00, making a
a total of $695.66.

Respondent offered a Departmental Report, which
substantiated the claim.

Inasmuch as Allstate Insurance Company has been
allowed to intervene under its subrogation agreement
with claimant, Clinton O. Sims, and an order has been
signed permitting such intervention, it is, therefore, the
order of this Court that an award be made to Clinton O.
Sims in the amount of $292.41 for the damages he sus-
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tained. An award is also hereby made to Allstate Insur-
ance Company for the amount of $403.25, which it has
paid to Clinton O. Sims.

(No. 4855—Claimant awarded $1,000.00.)
VirGINIA SuuLr, Claimant, vs. STaTe oF ILLiNnois, Respondent.

Opinion filed November 16, 1960.

Lacurax Crissey, Attorney for Claimant.

Wriuiam L. GuiLp, Attorney General; Winniam H.
SouTH, Assistant Attorney General, for Respondent.

Damaces—thumb. Where liability was established in prior proceedings,
claimant was given award for 50% limitation in use of thumb.

ProcepurE—stipulation Us to liability. m e r e liability was determined
in prior consolidated cases covering the same accident, the liability was stipu-
lated, and damages only tried.

Fearer, J .

Claimant, Virginia Shull, has filed a complaint ask-
ing $5,000.00 for personal injuries, which she sustained
on January 24, 1937.

This Court liad occasion to render an opinion in the
consolidated cases of Clare . Shull and Carter Shull,
A Partnership, d/b/a Shull Brothers, and Noi Coleman
and Xarl Coleman vs. State of Illinois, Nos. 4776 and
4781, in which awards were entered in favor of claimants
as follows: Earl Coleman and Noi Coleman, claimants
in case No. 4781, the sum of $2,000.00 for personal in-
juries; Hardware Mutual Insurance Company, the in-
surance carrier for claimants in case No. 4776, Clare D.
Shull and Carter Shull, A Partnership, d/b/a Shull Bros.,
the sum of $2,419.62; and Clare D. Shull and Carter
Shull, A Partnership, d/b/a Shull Bros., claimants in
case No. 4776, the amount of $50.00.
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Virginia Shull was the operator of the automobile,
and brings this claim as an outgrowth of the same acci-
dent.

This Court previously passed upon the question of
liability. This matter is now submitted on a joint motion
for Submission of the case on the findings of the Court
in consolidated cases Nos. 4776 and 4781, in mhich is
incorporated an agreed statement of personal injuries of
claimant, and motion for waiver of abstract and briefs.
It reads as follows:

““Comes now claimant, Virginia Shull, by Lachlan
Crissey, her attorney, and respondent, State of Illinois,
by Grenville Beardsley, Attorney General of the State
of Illinois, attorney for respondent, and moves this
Honorable Court to accept and consider this cause upon
the findings of occurrence facts by the Court as embodied
in the opinion of the Court of Claims in the consolidated
cases of Clare D. Shull and Carter Shull, A Partnership,
d/b/a Shull Brothers, and Noi Coleman mad Earl Cole-
man vs. State of lllinois. Nos. 4776 and 4781, filed Octo-
ber 22, 1958, and upon the medical certificate of injuries
of claimant herein, and further moves the Court to waive
filing of abstract and briefs by claimant and respondent,
and as grounds for said motion state as follows:

1. That the liability of respondent and due care of
claimant have been established by the findings and opin-
ion of this Court in the above mentioned consolidated
cases; that the opinion of the Court in such cases is final,
and that there are no disputed questions of law or fact in
this case to warrant the taking of evidence on the liability
of respondent or due care of claimant. A copy of the
opinion of the Court in Court of Claims cases Nos. 4776
and 4781 is attached hereto, marked exhibit A, and in-
:orporated herein by reference.
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2. That the compensable injuries of claimant in this
case are small, have been established by competent med-
ical examination, and are presented by a medical state-
ment made by A. D. Markel, M.D., of 623 Pine Blvd.,
Poplar Bluffs, Missouri, dated February 5, 1960, which
said injuries are not disputed by respondent. A certified
copy of medical findings by Dr. Markel are attached here-
to, marked exhibit B, and incorporated herein by refer-
ence.

3. That there are no disputed questions of law or
fact on the extent or nature of compensable injuries sus-
tained by claimant, the only question for determination
being the amount of damages, which must be determined
by the Court, and that the submission of an abstract and
briefs will serve no useful purpose.

Wherefore, it is prayed that the Court will accept
and consider the claim of claimant, Virginia Shull, and
fix the damages incurred as a result of the collision
between claimant’s automobile and an Illinois National
Guard vehicle as established by the finding of fact pre-
viously made by this Court in consolidated cases Nos.
4776 and 4781.”°

The only question remaining to be passed upon is
the amount of the award based upon the medical reports,
which were submitted with the complaint and record of
proceedings. It appears from the medical report of Dr.
Edwin F. Baker of Lewistown, Illinois, and Dr. A. D.
Markel of the Kneibert Clinic, Popular Bluff, Missouri,
that the principal injury of which claimant is complaining
is that to her left thumb, along with cuts, abrasions and
contusions. However, the medical reports are confined to
her left thumb and knee.

Dr. Baker’s subjective findings were that she does
not have any pain in her left thumb, but does not use
the thumb to hold any valuable or breakable article, or
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anything dangerous, such as a hot dish, because of the
weakness in the thumb. Without warning, the thumb may
become weak, and the article will drop.

The objective findings were that the metacarpal
phalangeal joint is enlarged, and there is limitation of
flexion to 70 degrees. There is no limitation in adduction
or abduction, and finger approximation is normal. There
1s moderate atrophy of the intrinsic muscles of the thumb.
Subjectively, the left knee does not present any com-
plaints, and objectively it is normal. It was the opinion
of Dr. Baker that Mrs. Shull has a 50% disability in her
left thumb.

A more recent medical for Mrs. Shull was done by
Dr. A. D. Markel. His report, dated February 5, 1960, is
as follows:

“1 examined Mrs. Virginia Shull on February 4,1960
in regards to an accident, which she states she had had
on January 24, 1957. The patient says she does not have
very much pain in her left thumb, but this is the thing
that bothers her mostly, and she cannot use the thumb
to hold anything of any weight. She seems to be unable
to put a pressure down on any object that she is trying to
hold. She states that, after she holds an object for some
time, the thumb becomes weak, and the object easily
drops from her hand.

““Upon examination the metacarpal phalangeal joint
is enlarged, and there seems to be some degree of in-
ability to move the finger in a flexion position to more
than 70 degrees. There is no abduction limitation or ad-
duction limitation. The finger approximation is within
normal limits. There does seem to be a small amount
of atrophy of the intrinsic muscles of the thumb with
some degree of tremor and weakness of the thumb upon
examination. Her left knee was hurt at the time of the
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accident, but she states that there was no residual effect
of the knee, and, therefore, no x-ray was made.

“We x-rayed the thumb at the time of this exami-
nation, and it does show some degree of arthritis with
roughening of the joint edges, which probably is the
cause of the muscular weakness and the joint weakness
of the metacarpal phalangeal joint. This also accounts
for the enlargement and the limitation of flexion.
We feel that the arthritis of this joint is traumatic in
origin, since she states that she had had no trouble with
this before the accident. The left thumb continues to
have a 50% disability, and I imagine that there will be
a certain percentage of permanency of the disability in
the thumb of the left hand.”

Whether or not claimant has lost any earnings does
not appear in the record or joint motion. Therefore, we
are confined solely to the question of the extent of the per-
manent injury to her left thumb. There is also an absence
of findings in the medical reports as to whether or not
the condition of the left thumb might improve with
therapeutic treatments.

Based upon the medical findings submitted, the
nature and extent of the injuries of claimant, an award
is hereby made in the sum of $1,000.00.

(No. 4862—Claim denied.)
Frep BoeLkow, Claimant, vs. StaTe oF ILLiNois, Respondent.
Opinion filed November 16, 1960.
MeLvin A. GarreTson, Attorney for Claimant.
WiLLiam L. GuiLp, Attorney General; LesTter Siotr,
Assistant Attorney General, for Respondent.

HIGHWAYS — negligence — burden of proof. Where there is a direct con-
flict in evidence, which is evenly balanced, claimant has not met his burden
of proof.
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Whawm, J.

Claimant, Fred Boelkow, brings this action to re-
cover $406.50 for damage to his automobile, which col-
lided with a State of Illinois mowing machine on Septem-
ber 25, 1958 on Route No. 41 near its intersection with
highway No. 163in Lake County, Illinois.

Josephine Boelkow, wife of claimant, testified that
she was driving south on the extreme left southbound
lane of the six lane highway. The southbound lanes were
separated from the northbound lanes by a grass park-
way. She observed a southbound State vehicle in the
same lane ahead of her. It turned off onto the parkway
when she was approximately two car lengths behind it
and proceeding at a speed of 20 miles per hour. She con-
tinued south until she heard or felt a jolt caused by an
impact between the State vehicle and claimant’s vehicle.
She stopped within one car length, and did not move her
automobile until the police arrived. The State mowing
machine, however, was moved. She stated that the front
of the State machine came in contact with the left rear
side of claimant’s vehicle. At the time of the impact the
State vehicle was facing west at a right angle to her
automobile.

Frank Brown, an employee of the Division of High-
ways, State of Illinois, testified that he was mowing the
parkway with a Ferguson mower on the date of the acci-
dent. He had gone south along the east edge of the park-
way, and had started to turn right to head back north
aiid mow a strip along the west edge of the parkway. He
then observed Mrs. Boelkow start to pass another auto-
mobile on a curve. He stated she partially left the pave-
ment, ment into a gulley on the parkway, and struck the
morning machine, which was stopped off the highway
headed west at the time of the collision. The left rear
door to the left rear bumper of claimant’s automobile
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was damaged when it hit the front end of the mowing
machine as Mrs. Boelkom swerved to the right.

This is all of the testimony offered by both parties,
and it is in absolute conflict. We see no more reason to
give credence to Mrs. Boelkow than to Mr. Brown from
the evidence appearing in this record. The evidence is
no more than evenly balanced, and claimant has not
borne the burden of proving that respondent was negli-
gent and proximately caused the collision.

We must, therefore, deny this claim.

(No. 4898 — Claimant awarded $25 3.80.)
Ray S. THompson, Claimant, vs. STATE oF ILLINoIS, Respondent.
Opinion fled Novmber 16, 1960.

Ray S. Tromesow, Claimant, pro se.

WiLLiam L. GuiLb, Attorney General; Samuer J.
Doy, Assistant Attorney General, for Respondent.

Traver EXPENSES—apsed appropriation. Where evidence showed there
were sufficient monies in appropriation to pay travel expenses at time they
were incurred, an award will be made.

Wauawm, J.

Claimant, Ray S. Thompson, the duly certified official
court reporter of the 17th Judicial Circuit, brings this
action to recover $253.80 for travel expenses incurred in
the performance of his duties from March to December
of 1958, and .January through June of 1959. At the time
these expenses were incurred, there remained a snfficicnt
unexpended balance in the appropriation from which
payment could have been made. Proper vouchers were
filed, but they were presented for payment after the
appropriation for the 70th Biennium had lapsed.

There is no doubt as to the claim, and the following
stipulation was entered into by and between claimant
and respondent :
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“It is hereby agreed and stipulated by and between Ray S. Thompson,
claimant in the case herein, and the State of Illinois, respondent, through its
attorney, William L. Guild, Attorney General of the State of Illinois:

1. That claimant, Ray S. Thompson, is the duly certified official court
reporter of the Seventeenth Judicial Circuit of the State of Illinois with his
principal place of performance of duties in the cities of Rockford and Belvi-
dere, llinois;

2. That during the period of March through December, 1958 travel
expenses were then incurred by Ray S. Thompson, claimant, in the perform-
ance of the above mentioned official duties on the dates and in the amounts
set forth in exhibit A of the complaint heretofore filed in the cause herein;

3. That during the period of January through June of 1959 travel ex-
penses were incurred by Ray S. Thompson, claimant, in the performance of
the above mentioned official duties on the dates and in the amounts set forth
in lines one through seventeen of exhibit B of the complaint heretofore filed
in the cause herein;

4. That vouchers for travel expenses were filed by Ray S. Thompson,
claimant, in accordance with Section 12 of an Act entitled ‘An Act in Re-
lation to State Finance’;

5. That a claim in the amount of $253.80 was filed with the office
of the Auditor of Public Accounts, State of Illinois, on December 7, 1959;

6. That the expenses incurred as set forth in exhibits A and B of the
complaint hereinabove mentioned are reasonable, and were in fact incurred;

7. That Ray S. Thompson, claimant, is entitled to an award in the
sum of $253.80.”

Claimant is obviously entitled to compensation for
these incurred expenses, and the claim is hereby allowed
in the sum of $253.80.

(No. 4899 — Claimant awarded $281.00).

Texaco, Inc., formerly named the Texas Company, a Delaware
Corporation, Claimant, vs. STATE oF lLLINOIS, Respondent.

Opinion filed November 16, 1960.

Louis G. GeannorouLos, Attorney for Claimant.
WiLLiam L. GuiLp, Attorney General ; LeEsTER SLoTT,
Assistant Attorney General, for Respondent.

Contracrs—Iapsed appropriation. Where evidence showed that the
only reason claim was not paid was due to the fact that, prior to the time
a statement was presented, the appropriation lapsed, an award will be made.

PRACTICE AND Procepure—stipulation in liew of record. Court will
consider case on Departmental Report where it is stipulated by the parties
to constitute the record in the case.
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A claim in the amount of $281.00 for merchandise
purchased by respondent was filed on January 29, 1960.
Attached to the complaint is purchase order No. 345363
given to claimant by the Dcpartnient of Public Works
and Buildings, Division of Highways.

A joint motion has been filed submitting this matter
on stipulation, which in substance is as follows :

%) That the report of the Department of Public Works and Build-
ings, Division of Highways, shall constitute the record in this case;

2) That claimant's claim totalling $281.00 is justly due and owing
to claimant by respondent;

3) That the instrument is intended solely as a stipulation of the facts,
or some of them, relating to the claim, and was executed for the purpose of
avoiding the necessity of taking evidence with reference to such facts.

Based upon the stipulation and the Departmental
Report filed herein, an award is hereby macle to claimant
in the amount of $281.00.

(No. 4915 — Claimants awarded $100.41.)

Tromas J. WinkING, Claimant, vs. STaTe oF lLLinoIs,
Respondent.

Opinion filed November 16, 1960.

R. W. Durrensaven, Attorney for Claimants.

WiLLiam L. Gurp, Attorney General; Winiram H.
SoutH, Assistant Attoriiey General, for Respondent.

PrACTICE AND ProcEpURE—Stipulation of record. Case heard on stipula-
tion of parties that Departmental Report together with stipulation of damages
constitute record of the case.

Frarer, J.

An amended complaint was filed in this Court on
August 26, 1960, as an outgrowth of an accident, which
occurred on January 10, 1960, at the Clark Service Sta-
tion, 20th and Broadway Streets, Quincy, Adams County,
Ilinois.
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In addition to the claimant herein, it appears from
this record that the Allstate Insurance Company has a
subrogation claim in the amount of $51.41. Claimant,
Thomas J. Winking, has a claim in the amount of $50.00,
being the deductible portion of his policy.

A joint motion between claimant and respondent, by
their respective attorneys, was entered into to the effect
that this cause be submitted on the amended complaint
and Departmental Report; that there is no dispute of law
or facts; that the Departmental Report of the Attorney
General shows the matters alleged in the complaint and
amended complaint to be true and correct; that claimant
and respondent have entered into a stipulation of dam-
ages in the amount of $100.41; that the filing of briefs
and abstracts and the submission of the cause to a Com-
missioner under these conditions would serve no useful
purpose.

Itis, therefore, the order of this Court that an award
be made to Thomas J. Winking in the sum of $50.00, and,
under the subrogation rights of the Allstate Insurance
Company, an award is made to it in the sum of $50.41.

(No. 4619 —Claim denied.)

Louis R. jepLicka aNnD MiLbrep E. sebLicka, Claimants, vs.
StATE oF ILLiNoIS, Respondent.

Opinion filed November 16, 1960.
Petition of Claimants for rehearing denied on January 10, 1961.

Horrman anp Davis, Attorneys for Claimants.
WiLLiam 1. GuiLp, Attorney General; Marion G.
Trervawn, Assistant Attorney General, for Respondent.

Hicaways—damages from delay in condemnation proceedings. Re-
spondent is not liable for damages due to long delay in dismissing condemna-
tion suit, when claimant took no affirmative action to bring the matter to
trial.

Same—same. NoO evidence of bad faith on part of any employees of the
State of Illinois.
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Waam, J.

Claimants, Louis R. Jedlicka and Mildred N. Jed-
licka, bring this action to, recover $14,400.00 for loss of
rental from their gasoline station property, ‘located in
the City of Chicago, by reason of condemnation proceed-
ings instituted by the Department of Public Works and
Buildings of the State of Illinois. They claim that these
proceedings were pending from March of 1941 until Au-
gust, 1953, when the case was dismissed by the State, and
that by reason thereof claimants were precluded from
leasing their property and sustained damages.

The record reflects that on one occasion in February
of 1952, claimants obtained a continuance of the condem-
nation suit over the objectidn of respondent. On several
occasions in 1942 and subsequent to 1948, respondent
obtained a continuance of the trial setting. From the
middle of 1942 through 1948, little was done by either
party on the matter. Negotiations between the parties
for- the acquisition of the property continued inter-
mittently between 1948 and 1953. At no time during the
pendency of the condemnation case did claimant seek to
have the case dismissed, nor did they take formal action
in Court to press for a trial other than to appear and
announce ready at several settings.

Respondent’s exhibit No. 3, the Departmental Report,
sets forth the reason for the delay and for the dismissal
of the action on April 23, 1953, and reads as follows:

“That part of Mannheim Road in Cook County between 119th Street
on the north and 143rd Street on the south was designated by the Depart-
ment of Public Works and Buildings as a part of State Bond Issue Route No.
51 in conformity with the statutes establishing the One Hundred Million
Dollar Bond Issue System.

“In the year 1921, the section above referred to was paved with 18 feet of
concrete. August 2, 1941, a contract was awarded to widen and resurface
the above section. The pavement was completed on August 20, 1942.

“The original construction was confined to the existing right-of-way, which
in most instances was four rods or 66 feet in width. Because of the increased
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width of pavement, width of shoulders, and improvement of lateral drainage
under the 1941 contract, it was considered desirable to acquire additional
right-of-way from a number of adjoining properties. Among those properties
from which additional right-of-way was to be secured was that of Louis R.
Jedlicka, et al. The Jedlicka property is’situated at the southwest comer of
the intersection of Mannheim Road (S.B.l. Route No. 51) and 131st Street
in Palos Township, Cook County.

“An ecffort was made to acquire 0.538 acres, more or less, from the
Jedlicka property through negotiation. That procedure having failed, the
Department of Public Works and Buildings instituted eminent domain pro-
ceedings against Louis R. Jedlicka, et al, on March 11, 1941.

“The necessary precedent firm offer of settlement was made to the de-
fendants on behalf of the Department of Public Works and Buildings, and
was rejected.

“May 6, 1941, the Attorney General served the defendants with notice
that the case, No. 418-3192 in the Superior Court of Cook County would
be set for trial on a date soon thereafter. A continuance was granted to the
February, 1942 term. The Attorney General sought a hearing on February
18, 1942, but counsel for defendants asked fdr and was given a continuance.
At that time construction operations were being carried on near the Jedlicka
property, and it was vitally important that the Department know whether or
not the desired tract of land would be acquired in a relatively short time.
In addition, the nation was in the throes of serious war effort, and, as a
result, steel products were in short supply.

“Rather than risk the possibility of a contractor not being able to secure
the necessary amount of reinforcing steel bars, as well as other steel products,
the Department authorized the contractor to proceed with construction work
along the Jedlicka propertv frontage. The work was completed and confined
to the existing right-of-way. After construction of the section of highway
adjacent to the Jedlicka property on Mannheim Road, it was found that the
highway was generally adequate for traffic needs without additional right-of-
way. In view of these conditions, the Attorney General’s office was advised on
April 23, 1953, through our district office at Chicago, that case No. 418-3192
in the Superior Court of Cook County should be dismissed. Accordingly, the
case was dismissed on April 28, 1953.”

Subsequent to tlic dismissal, claimant filed, and there
is still pending before the Superior Court of Cook County,
a petition for damages provided by Section 10, Chapter
47, 1957111. Rev. Stats., which reads as follows :

“In case the petitioner shall dismiss said petition before the entry of such
order or shall fail to make payment of full compensation within the time
named in such order, that then such court or judge shall, upon application of
the defendants to said petition or either of them, make such order in such
cause for the payment by the petitioner of all costs, expenses and reasonable
attorney fees of such defendant or defendants paid or incurred by such de-
fendant or defendants in defense of said petition, as upon the hearing of
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such application shall be right and just, and also for the payment of the tax-
able costs.”

Respondent contends that the relief provided by the
above statute is all that claimants are entitled to under
the facts of this case.

Claimants on the other hand take the position that,
because respondent prolonged the pendency of the pro-
ceedings for an unreasonable length of time after it
knew the land would not be needed, respondent should
respond in damages for the loss of rental incurred by
claimants.

Both parties cite the case of Roach vs. Village of
Winnetka, 366 Ill. 578, in support of their respective
positions.

The court, in holding in favor of the condemner in
that case, stated at page 586:

“All that is alleged, thereafter, to show a wrongful delay is the requests
of appellants that the proceedings be completed and applications to the court
to set down the disposed of matters for final determination. It is true it
is alleged that counsel for the village stated that no one other than appellants
wanted these matters finally determined, but the several continuances were
granted by the court, and no abuse o discretion is alleged to have been in-
duced by the appellee.”

The case of Winkelman vs. City of Chicago, 213 IIl.
360, relied on by claimants, is not in point, since the
corporation counsel at that time had authority to deter-
mine when the case would be placed on call for trial. The
court, in holding for the plaintiff, stated that, where it
is ordinarily the duty of the property owner to take
necessary steps to force a case to trial, because the cor-
poration counsel had control of the trial calendar, the
duty shifted.

Respondent cites the case of Howard vs. lllinois
Central Railroad Company, 64 F. (2d) 267, involving a
condemnation proceeding pending for ten years prior
to dismissal. The court denied the property owner’s
claim for damage, since there was no showing of malicious
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or wrongful conduct on the part of the condemner. The
fact that many years were involved was insufficient to
prove such conduct.

None of the cases called to our attention support
claimants’ contention. We believe it would be an im-
proper application of the law to allow recovery in a case
such as this wherein claimants took no formal action to
obtain either a trial or dismissal. To merely announce
ready when the case is called and to offer no protest to
the granting of a continuance is not sufficient action on
claimants’ part in seeking an end to the proceedings, and
thus free their property from the effects of a pending
condemnation action. Moreover, in continuing to negoti-
ate with respondent from 1948to 1953 on a price for the
land, claimants indicated no great desire to terminate the
proceedings so that they could rent their premises.

Claimants originally included in their action a claim
for loss of merchantability of title during the pendency
of the condemnation proceedings. They, however, volun-
tarily dismissed this portion of their claim during the
hearing of the case due to the fact that the property in
1953 was worth more than when the action was instituted
in 1941, and, consequently, no loss was involved.

We will not discuss the evidence pertaining to the
loss of rental, inasmuch as me are denying this claim;
nor, is it necessary to pass on respondent’s motion to
strike the complaint, which motion was taken with the
case.

The claim is hereby denied.

OpiNION ON REHEARING

The following petition for rehearing has been filed by

claimants :

“The claimants, Louis R. Jedlicka and Mildred E. Jedlicka, respectfully
petition for a rehearing of this cause, and in support of such petition show the

following:



5

“In 1942, the Department of Public Works and Buildings of the State of
Illinois completed the improvement of a highway adjacent to claimants’ prop-
erty; restricting such improvement to the use of the existing right-of-way, and
without availing itself of any of claimants’ property described in the pending
condemnation suit instituted by the Department for the taking of land for
such highway.

“In a report (respondent’s exhibit No. 3) made by the Division of High-
ways, it appears that, after construction of the section of the highway adjacent
to the Jedlicka property, it was found that the highway was generally adequate
for traffic without the additional right-of-way.” This conclusion was reached
in 1942,

“The report of the Division of Highways then states that ‘in view of
these conditions (the adequacy of the existing right-of-way) the Attorney
General’s office was advised on April 23, 1953 . . . that (this case) . ..
should be dismissed. Accordingly, the case was dismissed on April 28, 1953

Claimants submit that the Court, in its opinion, has overlooked the
following matters o vital consideration:

1. The Department knew, in 1942, that it would not require claimants’
property; yet kept the condemnation suit pending for 11 years—until April,
1953 —before instructing the Attorney General to apply for dismissal of the
suit.

2. The Department, notwithstanding it, knew that it did not intend to
take the claimants’ property in condemnation, thereafter obtained a number
of postponements of the trial of the case; and for a five year period between
1948 and 1953 carried on ‘negotiations’ for ‘acquisition’ of the property.
These negotiations were carried on at a time when the Department well
knew that it did not require, and would not take, the property.

3. Why did not the Department instruct the Attorney General, in 1942,
to dismiss the condemnation suit? It is apparent that, when the Attorney
General was finally instructed, on April 23, 1953, to dismiss the suit, he ob-
tained dismissal in 5 days: on April 28, 1953.

4. Why did the Department ‘negotiate’ for acquisition of the property,
from 1948 to 1953, when it never intended to take the property? The De-
partment never informed claimants, at my time, of the conclusion it had
reached in 1942, not to take claimants’ land; yet continued to negotiate for
‘acquisition’ of the land, from 1948 to 1953!

5. Is it not grossly unfair, perhaps bordering on fraudulent conduct, for
a public officer to ‘negotiate’ for the taking of land subjected to a pending
condemnation suit, when there is NO intent ever to take such land, and
a conclusion has already been reached, in the public office, not to take the
land?

6. May the Department of Public Works and Buildings create the ap-
pearance d an intention to take land; lull the property owner into the belief
that such land will be taken, and that the condemnation case will proceed
to a determination, if negotiations are unsuccessful; all the while knowing
that it never intends to take the land? Is this the virtue expected of an
agency of the State Government?
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7. This Court should protect claimants against the bad faith and wrong-
ful action of a department of the State government. Claimants, ready for trial
at all times (except on one occasion in 12 years, when a two week con-

tinuance was obtained by claimants, because of illness in the family of counsel
for claimants), were sorely disadvantaged, in dealing with a State agency,
which acted in bad faith.”

In considering this petition, we find that claimants
were not misled nor lulled into inaction by any act of
respondent’s agents.

Claimants’ attorney was aware of the negotiations
and position of respondent throughout the course of tlie
proceedings, as appears from his testimony at pages 8
and 9 of the abstract of record:

“The Attorney General’s office and Department of Public Works took
no action in the period between 1942 and 1948 or 1949 to bring the case
to trial. From the middle of 1942 until 1945 or 1946, | recollect no corre-
spondence between our office and that of the Attorney General. There were
negotiations between our office and the Attorney General. There were
negotiations between our office and the Attorney General, some intermittent
negotiations, between 1949 and 1953, with regard to possible settlement, but
there was such a disparity in figures it appeared at no time we could have
reached an agreement. One of the circumstances that seemed to prevent any
negotiations was the lack of knowledge on the part o the Attorney General’s
offiee as to whether the Department did or did not wish to take the premises
in condemnation. The Department at times had intended to take it, and at
times had the thought of not taking it.”

This does not establish a lulling of claimants into
nonaction, but, on the contrary, would seem to prompt
the taking of formal action if claimants wished to obtain
an early disposal of the matter. No such action was taken
by claimants, as we pointed out in our opinion.

Moreover, the statement of claimants in this petition
to the effect that “the Department knew, in 1942, that it
would not require claimants’ property” is not well taken.
The only evidence on tlie question is that of claimants’
attorney, which we have already set forth above, and
respondent’s exhibit No. 3, which is the Departmental
Report, dated May 25, 1954, a part of which reads as
follows :
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“Negotiations to acquire .538 acres, more or less, from Jedlicka failed.
The Department instituted eminent domain proceedings on March 11, 1941.

“May 6, 1941, the Attorney General served defendants with notice that
the case, 41 S 3192, Superior Court of Cook County, would be set for trial,
on a date soon thereafter. A continuance was granted to the February, 1942
term. The Attorney General sought a hearing on February 18, 1942, but
counsel for defendants asked for and was given a continuance. At that time
construction operations were being carried on near the Jedlicka property, and
it was vitally important that the Department know whether or not the de-
sired tract of land would be acquired in a relatively short time. In addition,
steel was in short supply.

“Rather than risk the possibility of a contractor not being able to secure
the necessary amount of reinforcing steel bars, as well as other steel products,
the Department authorized the contractor to proceed with the construction
work along the Jedlicka property frontage. The work was completed and
confined to the existing right-of-way. After construction of the section of
highway adjacent to the Jedlicka property on Mannheim Road, it was found
that the highway was generally adequate for traffic needs without an addi-
tional right-of-way. In view of these conditions, the Attorney General’s office
was advised on April 23, 1953, through our district office at Chicago, that
case 41 S 3192 in the Superior Court of Cook County should be dismissed.
Accordingly, the case was dismissed on April 28, 1953.

May 25, 1954 Earl McK. Guy
Engineer of Claims”

Nothing here establishes the date the Division of
Highways came to the conclusion that it no longer wished
to acquire the land. We only know from this evidence
that it mas some time between the completion of the sec-
tion of highway and April 23, 1953, five days before the
dismissal of the action.

We do not feel that the evidence in this case estab-
lishes any bad faith or wrongful action on the part of
anyone connected with the State of Illinois as contended
by claimants. The petition for rehearing is denied.

(No. 4845 — Claimant awarded $655.00.)

Arcorino Ecrzi, d/b/a Ecizit ELEcTRIC, Claimant, vs. STATE OF
ILLinois, Respondent.

Opinion fled January 10, 1961.
G. WiLLiam HorsLEy, Attorney for Claimant.
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GrenviLLe Brarpsiey, Attorney General; WiLLiam
H. SoutH, Assistant Attorney General, for Respondent.

ContracTs—Iapsed appropriation. Where evidence showed that the
only reason claim was not paid was due to the fact that, prior to the time a
statement was presented, the appropriation lapsed, an award will be made.

ToLson, C. J.

On October 31, 1958, claimant, Arcolino Egizii d/b/a
Egizii Electric, filed a complaint seeking an award of
$655.00 for certain work done in the office of the Court of
Claims of the State of Illinois.

The file in the case consists of the complaint, tran-
script of evidence, order waiving the filing of briefs, and
the Commissioner’s Report.

The matter was heard by Commissioner Billy Jones,
and, from an examination of his report, it appears that
the claim is proper.

The Commissioner’s Report, in the following words
and figures, is, therefore, adopted by this Court:

“This case is a claim brought by a Springfield, Illinois electrical finn in
the amount of $674.00 for the installation of certain electrical fixtures in the
Court of Claims offices in the Capitol Building in Springfield, Illinois.

“Claimant presented testimony that shows that he submitted a bid on
May 21, 1957 in the amount of $674.00 for the installation of four—eight
foot long fixtures and all accessory parts, material, and labor for the installa-
tion thereof; that the bid was accepted by respondent, the work was com-
pleted on September 10, 1957, a bill in the amount of $655.00 was sub-
mitted, which represented the original bid of $674.00 less $19.00 credit to
claimant for the return of one switch, which was not used.

“Claimant presented testimony to show that the work was completed,
was accepted by the respondent, was done in a workmanlike manner, and that
the charges therefor were reasonable. Respondent offered nothing in the
matter except to bring out on cross-examination that the work had been done
by claimant in a satisfactory manner, and that the charges were reasonable
and still due and owing to claimant.

OBSERVATION
“This is a case where there is no dispute of the facts. It is obvious that
services have been rendered, that respondent owes for these ‘services, and
claimant should be paid.
CoNcLUSION
“The Commissioner recommends that claimant be allowed the sum of
$655.00 as prayed in the complaint.”
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An award is, therefore, made to Arcolino Egizii
d/b/a Egizii Electric in the amount of $655.00.

(No. 4872 —Claimant awarded $312.59.)
C. MiTcHELL LClaimant, vs. STATE OF ILLINOIS, Respondent.
Opinion filed January 10, 1961.

Ravatuaas AND CasTANEs, Attorneys for Claimant.
WiLuiam L. GuiLp, Attorney General; LESTER SLoTT,
Assistant Attorney General, for Respondent.

Hicuways—hole in pavement. Where evidence showed State had either
actual or constructive notice of defect in highway, and claimant was not con-
tributorily negligent, an award will be made.

Same—negligence. Evidence showed State was negligent in not notifying
public of existence of hole in pavement.

FeARER, J.

Claimant, C. Mitchell, has filed his complaint in this
Court for property damages.

Respondent has not filed an answer, therefore, a
general denial or traverse of the allegations of the com-
plaint will be considered as filed.

On February 15, 1959, claimant owned a 1953 Buick
automobile, which was being driven by Theodore Blanas,
with the consent of claimant.

Two witnesses testified on behalf of claimant, namely,
the driver of the car, Theodore Blanas, and a friend,
who lived in the neighborhood where the accident hap-
pened, by the name of Martha Skan.

,The facts briefly stated are that on February 15,
1959, Theodore Blanas, was driving claimant’s car in a
southerly direction on Skokie Boulevard, about 500 yards
north of its intersection with Grosse Point Road. At that
location said highway is a four-lane highway with a
painted line separating the northbound and southbound
traffic. Skokie Boulevard is a public highway located in
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the Village of Skokie, County of Cook, and State of
Ilinois.

The driver of the automobile testified that, at or
about the hour of 10:00 A.M., he was driving claimant’s
automobile in a southerly direction on said highway
aforesaid. This automobile was owned by his father-in-
law, and he had been driving it for several months, and
had driven over the highway in question before. He
stated he was in the center lane going south, and that
Skokie Highway that morning was covered with snow
and ice, and was met. He further testified that there was
one and three quarters lanes open for southbound traffic,
and that there was not room for two cars to proceed on
Skokie Highway. He further testified that, when he was
approximately 60 feet away, he saw a hole in the road,
which mas approximately 3 inches deep and approxi-
mately 3 feet from the north to the south, and about
the width of the car; that the hole was filled with ice,
slush and snow; that he had been driving about 35 m.p.h.,
and, when he ran into the hole, he was going approxi-
mately 20 m.p.h.

He stated that his car skidded for a short distance,
but that he did not leave the highway.

He stated that running into the hole damaged the
following parts of the vehicle: tie rod was bent, stick
was almost dragging to the ground, right front fender,
right front bumper, hub cap, and the right side of the car
was down, as though the spring was broken, and also
damage to a tire.

From the record it is apparent that there were no
warning signs, barricades, or any warning whatsoever
advising the traveling public of the break in the high-
way. The hole in the highway was obscured by ice, snow
and slush.
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The highway had been in a defective condition and
dangerous to the traveling public prior to Thanksgiving,
which was a considerable length of time before the
accident in question occurred.

Respondent did not offer any evidence to contradict
the evidence offered by claimant. Claimant offered two
exhibits, one of which was a paid repair bill covering the
repairs to the automobile, which claimant contended was
the result of the accident in question.

We are mindful of the fact that we have held several
times that respondent is not an insurer of all people
traveling upon its highways, but it does have an obliga-
tion to keep its highways in a reasonably safe condition
for motorists traveling over them. If the highways are
in a dangerously defective condition, which might be
hazardous to the traveling public, then respondent is ob-
ligated to erect barriers or signs warning the people
traveling over said highway of any dangerous or defec-
tive condition.

The only evidence in the record as to the driving of
the vehicle owned by claimant was that of the driver him-
self, Theodore Blanas, who testified that he was driving
at the time he ran into the hole not to exceed 20 miles
per hour; that, because of the ice, snow and slush, he was
unable to see the hole until he was within a few feet of
It, and that he did not strike any other object.

Respondent, in maintaining said highway by its
agents, employed by the Division of Highways, either had
actual or constructive notice that this highway was de-
fective, and should have either repaired the hole or
placed warning signs so that the traveling public could
have governed themselves accordingly.

From the record we find that neither claimant nor
the operator of his automobile, Theodore Blanas, was
guilty of contributory negligence, but that it was the
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negligence of respondent’s agents, which was the proxi-
mate cause of the accident in question resulting in dam-
age to claimant.

It is, however, difficult to understand, and there is
no explanation of it in the record, as to how certain parts
on said automobile, such as damage to grill and bumper,
which are more than twelve inches from the ground, were
damaged by running into the hole, the size of which was
testified to by claimant’s witnesses. However, respond-
ent did not go into these various matters, so that we
would have anything other than claimant’s testimony
and exhibits in passing upon the amount of damage done
to claimant’s vehicle as the result of this accident.

Respondent could have, by cross-examination,
brought out certain facts, which would eliminate any
speculation on our part, but did not do so, and, therefore,
we have no alternative but to pass upon the evidence,
or lack of evidence, as we find it.

The Commissioner, who heard this case, had an op-
portunity of examining the witnesses, which he did, and
examining the exhibits. He has made a recommenda-
tion that claimant be awarded damages in the full
amount of $312.59.

It will, therefore, be the order of this Court that
claimant be awarded a claim for damages to his auto-
mobile in the amount of $312.59.

(No. 4908 — Claimant awarded $1,048.92.)

AMERIcAN INDEMNITY Company, A CorroraTION, Claimant, vs.
State oF lLLINOIS, Respondent.

Opinion filed January 10, 1961.

GiLLespie, Burke aND GiLLEspig, Attorneys for
Claimant.
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WiLLiam L. Guio, Attorney General; WiLLiam H.
SouTH, Assistant Attorney General, for Respondent.
Taxes, FINES AND PENaLTIES—0verpayment Of privilege tax. Upon stipu-

lation of evidence, it was found that privilege tax had been overpaid entitling
claimant to an award.

FeARreR, J.

Claimant, American Indemnity Company, A Texas
Corporation, has filed a complaint in this Court for over-
payment of its annual privilege tax for doing business in
the State of Illinois in the amount of $1,048.92. The
overpayment was for the year of 1957.

On December 1, 1960, this Court entered an order
on the joint motion of claimant and respondent for leave
to submit this matter to the Court for consideration and
opinion without the taking of evidence, or filing abstract
and briefs, due to the fact that there were no disputed
questions of law or fact in this case, and that no useful
purpose would be served by the taking of evidence or
the filing of abstracts and briefs.

The Director of the Department of Insurance has
filed his report in this cause, which is as follows:

“l. That he is Director of the Department of Insurance of the State
o lllinois, and that he caused a diligent search of the files and records per-
tinent to the above entitled matter to be made in his office, and hereby cer-
tifies that said files, books and records show the following facts:

A. That on June 18, 1958 a privilege tax statement for direct
business for the calendar year of 1957 was filed by claimant with the
Department of Insurance wherein that item No. 5 on page 2 of the
statement under ‘Amount (if any) paid to cities, villages, incorporated
towns and fire prevention districts of Illinois during the calendar year of
1957 as a tax on premiums for the benefit of organized fire departments’
claimant listed the amount of $1,048.92.

B. That in calculating the retaliatory tax on the Texas basis, claim-
ant listed on said statement the sum of $46,151.68, and inadvertently
failed to take credit against said sum for the sum of $1,048.92 paid to
the respective cities, villages, incorporated towns and fire prevention dis-
tricts of Illinois during the calendar year of 1957 as a tax on premiums

for the benefit of organized fire departments, as shown by the receipts
therefor attached to claimant’s complaint filed in this cause.

-3
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C. That claimant was, therefore, duly assessed by the Department
of Insurance in the sum of $46,151.68, which sum was paid by claimant
to the Director of Insurance of the State of Illinois on June 18, 1958.

D. That it appears that under the provisions of Section 444 of the
Illinois Insurance Code governing the assessment of retaliatory tax that
said $1,048.92 having been assessed and paid under the laws of the
State of Illinois, a net amount properly owing for privilege tax for direct
business during the calendar year of 1957 would be $46,151.68 minus
$1,048.92, or a net amount of $45,102.76, and that claimant has made
an overpayment in the amount of taxes due in the sum of $1,048.92.”

A stipulation was entered into between claimant by
its attorneys and respondent by the Attorney General
as follows:

“It is hereby stipulated and agreed by and between claimant, American
Indemnity Company, A Corporation, through its attorneys, Gillespie, Burke
and Gillespie, and the State of Illinois, through William L. Guild, Attorney
General of the State of Illinois, that the following documents are true and
correct, and shall constitute the record in this cause:

1. Report of Department of Insurance dated August 4, 1960.

2. Complaint filed herein.

“It is further stipulated and agreed by and between the parties hereto
that the Honorable Court of Claims of the State of Illinois may proceed to
allow the claim of claimant in the sum of $1,048.92 on the basis of the
foregoing record.”

Claimant is, therefore, awarded the sum of $1,048.92
for overpayment of privilege tax to the State of Illinois
for the year of 1957.

(No. 4931 —Claimant awarded $2,119.82.)

AmMERICAN MEexican PeTtroLeum CorporaTiON, A CORPORATION
oF ILLinois, Claimant, vs. STATE oF ILLINoIS, Respondent.

Opinion filed January 10, 1961.
Henry L. Briv, Attorney for Claimant.

WiLLiam L. GuiLp, Attorney General ; LEsTER SLoTT,
Assistant Attorney General, for Respondent. /

Contracts—lapsed appropriation. Where evidence showed that the
only reason claim was not paid was due to the fact that, prior to the time
a statement was presented, the appropriation lapsed, an award will be made.

Fearer, J.



67

The claim of American Mexican Petroleum Corpora-
tion, An Illinois Corporation, is being submitted to this
Court on the complaint and exhibits attached thereto, a
stipulation entered into by claimant and respondent, by
claimant’s attorney and William L. Guild, Attorney Gen-
eral, representing respondent.

An order was entered by this Court on a joint mo-
tion of claimant and respondent for the waiving of filing
of briefs, and that the matter be taken under advisement
on the complaint and stipulation.

The stipulation is as follows:

“This stipulation made by and between American Mexican Petroleum
Corporation, An lllinois Corporation, claimant, by Henry L. Blim, its attor-
ney, and the State of lllinois, respondent, by William L. Guild, Attorney
General of the State of Illinois, representing said State of Illinois, as follows.

1. That the bid of said claimant to furnish two cars of asphalt filler
to the Department of Public Works of the State of Illinois was accepted,
and that thereafter said claimant furnished on Purchase Order No. 363709
one tank car of asphalt filler at the bid of $43.60 per ton, making a total
of $1,062.21, which material was invoiced under date of May 25, 1959; that
also the said claimant shipped to the State of Illinois, Division of Highways,
a second car of said material at the same price per ton, at a total price of
$1,057.61, which material was invoiced by claimant under date of May 28,
1959.

2. That through misadventure said invoices were misfiled or mislaid
in the Office of the Division of Highways at Dixon, Illinois, and were not
forwarded for payment prior to the expiration of the 1959 appropriation.

3. That the claim of claimant is just and proper, and should be al-
lowed by this Honorable Court as a claim against the State of Illinois for
the total amount of $2,119.82.

4. That claimant is still the owner of said claim, that no part thereof
has been paid, that no assignment or transfer of said claim has been made by
claimant, and that claimant is justly entitled to the amount hereinabove set
out from the State of lllinois after allowing all just credits.”

An award is, therefore, hereby made in favor of

claimant, American Mexican Petroleum Corporation, An
Ilinois Corporation, in the amount of $2,119.82.
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The claim of American Mexican Petrolcum Corpora-
tion, An lllinois Corporation, is being submitted to this
Court on the complaint and exhibits attached thereto, a
stipulation entered into by claimant and respondent, by
claimant’s attorney and William L. Guild, Attorney Gen-
eral, representing respondent.

An order was entered by this Court on a joint mo-
tion of claimant and respondent for the waiving of filing
of briefs, and that the matter be taken under advisement
on the complaint and stipulation.

The stipulation is as follows:

“This stipulation made by and between American Mexican Petroleum
Corporation, An lllinois Corporation, claimant, by Henry L. Blim, its attor-
ney, and the State of Illinois, respondent, by William L. Guild, Attorney
General of the State of lllinois, representing said State of Illinois, as follows.

1. That the bid of said claimant to furnish two cars of asphalt filler
to the Department of Public Works of the State of Illinois was accepted,
and that thereafter said claimant furnished on Purchase Order No. 363709
one tank car of asphalt filler at the bid of $43.60 per ton, making a total
of $1,062.21, which material was invoiced under date of May 25, 1959; that
also the said claimant shipped to the State of Illinois, Division of Highways,
a second car of said material at the same price per ton, at a total price of
$1,057.61, which material was invoiced by claimant under date of May 28,
1959.

2. That through misadventure said invoices were misfiled or mislaid
in the Office of the Division of Highways at Dixon, lllinois, and were not
forwarded for payment prior to the expiration of the 1959 appropriation.

3. That the claim of claimant is just and proper, and should be al-
lowed by this Honorable Court as a claim against the State of Illinois for
the total amount of $2,119.82.

4. That claimant 1s still the owner of said claim, that no part thereof
has been paid, that no assignment or transfer of said claim has been made by
claimant, and that claimant is justly entitled to the amount hereinabove set
out from the State of lllinois after allowing all just credits.”

An award is, therefore, hereby made in favor of
claimant, American Mexican Petroleum Corporation, An
Illinois Corporation, in the amount of $2,119.82.




68

(No. 4943 —Claimant awarded $1,788.68.)

THe OH10 CasuaLTY INsuraNce CompANY, A CORPORATION,
Claimant, vs. STATE oF lLLiNois, Respondent.

Opinion filed January 10, 1961.

THe OHio CasuaLty INsurance Company, Claimant,
pro se.

WiLLiam L. GuiLp, Attorney General; WiLLiam H.
SouTH, Assistant Attorney General, for Respondent.

Taxes, FINES AND PENALTIES—o0verpayment Of privilege tax. Upon stipu-
lation of facts, an award was entered fur overpayment of privilege tax.

ToLson, C. J.

On October 26, 1960, The Ohio Casualty Insurance
Company, A Corporation, filed a complaint seeking an
award in the amount of $1,788.68 for overpayment of its
annual privilege tax for the years of 1958 and 1959.

The file consists of the complaint, Departmental Re-
port, stipulation, motion and order to submit the case
to the Court without the necessity of taking evidence
or filing briefs.

From an examination of the Departmental Report
and stipulation, it appears without question that claim-
ant did overpay the privilege tax for the years of 1958
and 1959, as stated in its complaint.

This Court has considered the following cases in-
volving similar claims for refunds due to the overpay-
ment of privilege taxes, and, in each instance, an award
has been made :

1 New Hampshire Fire Insurance Company, A Corporation, vs. State
of Illinois, No. 4804

2. Culvert Firs Insurance Company, A Corporation, vs. State of Illinois,
No. 4805

3. American Indemnity Company, A Corporation, vs. State of Illinois,
No. 4834

4. Market Mens Mutual Insurance Company. A Corporation, vs. State
of Hlinois, No. 4809
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It is to be noted that the Court of Claims Act was
amended in 1957 in the following manner:

“All claims for recovery of overpayment of premium taxes or fees or other
taxes by insurance companies made to the State resulting from failure to claim
credit allowable for any payment made to any political subdivision or instru-
mentality thereof. Any claim in this category, which arose after July 16, 1945,
and prior to the effective date of this amendatory Act, may be prosecuted
as if it arose on the effective date of this amendatory Act without regard to
whether or not such claim has previously been presented or determined. (As
amended by Act approved July 11, 1957.)”

An award is, therefore, made to The Ohio Casualty
Insurance Company, A Corporation, in the amount of
$1,788.68.

(No. 4719—Claim denied.)
JoHN HerserT Link, Claimant, vs. STATEoF ILLivois, Respondent.
Opinion filed March 24, 1961.

Frep P. Scrumax, Attorney for Claimant.

WiLuiam L. Guip, Attorney General; C. ARTHUR
Neser, Assistant Attorney General, for Respondent.

HIGHWAYS—maintenance of shoulder—contributory negligence. Evidence
showed that claimant was contributorily negligent in failing to keep his
\r/]?rr:]icle under control on a road and under conditions that were familiar to

Frarer, J.

On May 6, 1954, at or about the hour of 1:50 AM.,
claimant, John Herbert Link, was involved in an auto-
mobile accident, allegedly due to negligence on the part
of the State of Illinois to properly maintain the shoulder
of State Route No. 35A, and failure to properly post
with appropriate signs an alleged dangerous curve on
said highway. As a result of the automobile accident,
claimant now seeks to recover for personal injuries and
damages to his motor vehicle in the sum of $7,500.00.

Some hours prior to the accident, on May 5, 1954, at
or about the hour of 10:30 P.M., claimant, accompanied
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by his wife, now deceased as a result of the accident, left
their home, located in Granite City, Illinois, for the pur-
pose of eating dinner at a restaurant known as ‘‘The
Pines”’, located in Collinsville, Illinois. Claimant was
driving his 1951 Chrysler New Yorker club coupe auto-
mobile.

In order to reach his destination, claimant pro-
ceeded across a portion of the highway, known as State
Route No. 35A, which is now in question. The evidence
shows that the weather conditions on May 5, 1954, and
the early morning hours of May 6, 1954, were clear, and
that State Route No. 35A was dry.

Upon reaching the Pines Restaurant, claimant and
his wife had one or two drinks, in addition to their meal,
which caused them to stay at this location a period of
some three or four hours. At approximately the hour of
1:30 A.M., on the morning of May 6, 1954, claimant and
his wife began their journey home by following the same
route, which they had proceeded upon to get to the res-
taurant.

At the time and place in question, claimant contended
he was traveling at approximately 25 miles per hour,
proceeding in a general southeasterly direction. While
traveling on State Route No. 35A, a short distance from
State Route No. 162, the right front wheel of claimant’s
automobile left the highway. In an attempt to maneuver
his vehicle back onto the paved portion of the highway,
claimant lost control of his car, and, as a result, it turned
over and rolled down a slight embankment on the left
side of State Route No. 35A.

Claimant alleged there were weeds growing approxi-
mately three to four feet in height on both shoulders of
State Route No. 35A. There was also considerable testi-
mony by claimant that Route No. 35A, at the point of
the accident, was inadequately marked, so as to notify



71

users of the alleged dangerous conditions of the highway.

The law in the State of Illinois is clear that, in order
for a claimant in a tort action to recover against the
State, he must prove that the State was negligent, that
such negligence was the proximate cause of the injury,
and that claimant was in the exercise of due care and
caution for his own safety. McNary vs. State of Illinois,
22 C.C.R. 328, 334; Bloom vs. State of Illinois, 22 C.C.R.
582, 585. It is also a well known proposition of the law
that the State is not an insurer of all persons using its
highways. McNary vs. State of Illinois, supra; Bloom vs.
State of Illinois, supra. However, a person is not entitled
to recover where the facts show he has been guilty of
contributory negligence.

The doctrine of contributory negligence has been
applied by this Court in the cases of Doolittle vs. State of
Illinois, 21 C.C.R. 113, and Mounce vs. State of Illinots,
20 C.C.R. 268, which are similar in nature to the instant
case. In the cases cited, the Court held that to approach
a place of known danger without care commensurate
with such danger is contributory negligence. Similarly,
the Court held that, where one has earlier the same eve-
ning driven over a certain stretch of highway, he is
charged with a knowledge of its condition so long as the
condition is unchanged on his return trip.

The facts in the instant case show that claimant did
travel across a portion of the highway in question a few
hours prior to the accident, and, therefore, had or should
have had knowledge of the condition of the highway at
the place in question. The fact that claimant had knowl-
edge of the condition of the highway is substantiated by
claimant’s own testimony that he was traveling 25 miles
per hour, which would appear to be a reasonable speed
to negotiate a safe journey around the curve on State
Route No. 35A. In view of the fact that claimant failed
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to show any intervening force, which caused his vehicle
to leave the paved portion of State Route No. 35A, it
must be concluded from the evidence that claimant was
negligent in the management and control of his vehicle,
and, as a result, this Court must necessarily find that the
proximate cause of the accident was claimant’s negli-
gence.
In view of the foregoing, the claim must be denied.

(No. 4744 —Claimants awarded $3,345.16.)

WiLLiam R. Otto, Donatp W. Houston ano Epbmonp J. Mc-
SHANE, Claimants, vs. STaTe oF ILLINoIs, Respondent.

Opinion filed January 10, 1961.
Petition of Claimants for Rehearing denied March 24, 1961.

MicHaeL F. Rvan, Attorney for Claimants.
WiLLiam L. GuiLbp, Attorney General; Samuer J.
Dov, Assistant Attorney General, for Respondent.
CwviL Service Act—claim for salaries from lapsed appropriation. Where

Court ruled that claimants were illegally prevented from performing their
duties, an award will be made.

Same—burden of mitigation of damages. Burden is on claimants to
mitigate damages during period of unlawful dismissal, and prove their efforts
to obtain other employment to the Court’s satisfaction.

SaMe—farm income in mitigation of damages. Where farm was leased
on crop shares, income will not be considered in mitigation of damages.

FeArer, J.

Claimants, William R. Otto and Donald W. Houston,
prior to 1953 were employed under civil service as
Weights and Measures Calibrators in the Department of
Agriculture of the State of Illinois, and both worked in
their respective positions until June 30, 1953.

On or about that date, claimants received a letter
from Stillman J. Stanard, Director of Agriculture, as
follows :
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“The 68th General Assembly has discontinued the Division of Standards
by legislative enactment, which will become law on June 30, 1953.

This letter is to call to your attention the fact that the Division of
Standards, having been abolished by the Legislature, your connection with the
State of Illinois will be severed as of that date. This letter is being sent to
you at this time so that you may obtain your vacation period prior to June
1, 1953.

I, therefore, desire that you turn in to the Emerson Building, State Fair
Grounds, Springfield, Illinois, all State-owned equipment in your posscssion
on June 23, 1953; you will be receipted for this equipment.

Very truly yours,
WILLIAM J. STANARD
Director”

Claimants made demands for reinstatement on March
12, 1954, which were refused. Thereafter, claimants filed
a complaint for mandamus in the Superior Court of Cook
County, cause No. 5483854, against Stillman J. Stanard,
Director of the Department of Agriculture, the members
of the Illinois State Civil Service Commission, Auditor
of Public Accounts, and Treasurer of the State of Illi-
nois. The complaint for mandamus was received in evi-
dence as claimants’ exhibit No. 1. Claimants’ exhibit No.
2 was the motion of the defendants named therein to
strike and dismiss. Claimants’ exhibit No. 3 mas a judg-
ment order in said cause entered in October, 1955, by
Donald S. McKinlay, Judge of said court.

The Superior Court of Cook County found that
claimants were removed from their respective civil serv-
ice positions on June 30, 1953, and from said date were
illegally prevented from performing the duties of said
positions and receiving the salaries appropriated there-
for until July 6, 1955, when House Bill No. 1130 of the
69th General Assembly became law, which abolished
the positions formerly occupied by claimants, rendering
further issues in this cause moot and academic.

The Court further found that claimants were entitled
to the salaries appropriated for and attached to their
respective positions in the Department of Agriculture for
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the period from June 30, 1953 to July 6, 1955, less their
earnings from other employment during said time, but
that, because of the lapse of the biennial appropriation
for said period on September 30, 1955, under the Con-
stitution of the State of Illinois the court was without
power to compel the payment of salaries by the writ of
mandamus, which was prayed for in said cause.

Due to the findings hereinbefore set forth in said
order, the cause was dismissed without prejudice to the
claimants’ back salary rights.

Respondent did not file an answer setting forth any
affirmative defense to the complaint, so, therefore, under
the Rules of this Court, a general traverse or denial of
all of the allegations of the complaint would be considered
as filed.

Claimants and respondent have both filed exhaustive
briefs setting forth many citations in support of their
respective theories. It would unduly lengthen this opinion
if we were to review all of the theories set forth, either
in support of the claim or in opposition thereto.

The only question we have to decide covers a period
from June 30, 1953to July 6, 1955, when House Bill No.
1130 of the 69th General Assembly became law, and
claimants’ positions were abolished.

IT claimants were illegally prevented from perform-
ing their duties for the Department of Agriculture, which
were civil service, then, in our opinion, claimants are
entitled to recover their respective salaries, which were
$315.00 a month from June 30, 1953to July 6, 1955.

This Court and the Supreme Court have had occasion
to pass upon similar situations involving civil service
employees, who were illegally prevented from performing
their duties. Poynter vs. State of Illinois, 21 C.C.R. 393;
Smith vs. State of Illinois, 20 C.C.R. 202; People vs.
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Thompson, 316 1L 11; Schneider vs. State of Illinois, 22
C.C.R. 453.

As against the claim for back salaries, this Court
held in the case of Schneider vs. State of Illinois, 22
C.C.R. 453, that the burden is upon claimants to mitigate
damages, and that all monies earned during the period of
time from employment, but not investments, should be
considered as a set-off against wages claimed because of
unlawful dismissal from State employment. Poynter vs.
State of Illinois, 21 C.C.R. 393; Kelley vs. Chicago Park
Dustrict, 409 T1l. 9B; Sehneider vs. State of Illinois, 22
C.C.R. 453.

In regard to monies received by claimants from
other employment and other sources, respondent con-
tends that income from a farm owned by claimant, Donald
'W. Houston, should also be taken into consideration.

Mr. Houston leased his farm to his sons, who were
farming for him on a fifty-fifty basis, and he did on
occasions go to the farm in an advisory capacity, and
did, also, do a small amouiit of work around the farm.

This is not the type of employment or income that
this Court had reference to in the Schneider case, nor
could it be considered in mitigating damages any more
than dividends from stocks or interest received on notes
or mortgages. We make reference only to gainful em-
ployment and monies carned in other employment,
whether for themselves or working for someone else, dur-
ing the period of time referred to herein.

In arriving at claimants’ earnings during the period
of time from June 30, 1953 to July 6, 1955, we are not
segregating the earnings by the month, whether more or
less than their salaries of $315.00 a month, but are taking
the entire earnings for that period of time and deducting
the entire earnings from the salaries that they would be
entitled to for that period referred to herein. Also, we
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are not going to enter an award for salaries unless claim-
ants have proven that they attempted to find other em-
ployment, and, if there is no showing to that effect, there
will be no award made for that period of time. We mill
only consider their salary and earnings from other em-
ployment from the date that they started to seek employ-
ment and were gainfully employed, as we do not believe
that one can sit idly by and draw a salary without at-
tempting to seek employment in mitigation of damages.
If this were possible and legal, every employee under
civil service so discharged would make no effort to find
other employment. This was this Court’s holding in the
case of Schneider vs. State of Illinois, 22 C.C.R. 453.

In arriving at an award, first in the case of William
R. Otto, he testified that he did not seek employment from
July, 1953 until December, 1953, and that in December,
1953 he went into partnership with a friend of his in the
electrical work, and that he remained in the partnership
until August, 1954. He then worked for an electrician in
Bloomington, Illinois, and after that employment went
into business for himself as an electrical contractor.

The record is clear that claimant, William R. Otto,
made no effort to mitigate damages or seek employment
between the time of his discharge as a civil service em-
ployee to December, 1953. He is asking $315.00 a month
for that period of time.

In arriving at a just award, and not purely by specu-
lation, the record should be clear as to the total amount
of earnings during the period from January, 1954 to
July, 1955. The record is silent as to this. However, there
is evidence that Mr. Otto earned from $150.00 to $600.00
a month when he was working, but he does not specify
total earnings. Therefore, in order to make an award,
we would have to speculate, which this Court cannot do.
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Claimant, William R. Otto, testified, as is found on
page 21 of the transcript :¢¢Q. But you did make sufficient
money in other months, which would overcome this
$315.007 A. Yes, | would say that is right.”’

As to claimant, Donald W. Houston, his salary at
the time of his discharge as a civil service employee,
as a Weights and Measures Calibrator, was $315.00 a
month. He worked until June 30, 1953, his position, too,
being subject to House Bill No. 1130 of the 69th General
Assembly.

Mr. Houston is making a claim at the rate of $315.00
a month from July 1,1953 until December 31, 1953, or a
period of six months. He testified that during that period
of time he did not seek employment, and had no other
employment. Therefore, we are disallowing any claim
for that period of time.

Mr. Houston operated a farm on a fifty-fifty basis
with his sons. However, the actual farming was done by
the sons, and claimant only acted in an advisory capacity
doing only a small amount of work.

In arriving at the amount of the award for Mr.
Houston, we are computing his loss of earnings from
January 1,1954 to December 31,1954 at $315.00 a month.
This amounts to $3,780.00, and, less his earnings of
$1,378.83 for that period, leaves $2,401.17. From January
1,1955t0 July 6,1955 is a period of six months, As com-
puted at his salary rate of $315.00 a month would total
$1,890.00, and, less his earnings of $946.01for that period,
leaves $943.99.

We, therefore, find that for the period of time for
which we have computed his loss of earnings of $315.00
a month from the State, less his earnings, claimant would
have due him the sum of $3,345.16.

As to claimant, Edmond J. McShane, who was one
of the claimants at the time the complaint was filed in
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this Court, no evidence was offered on his behalf, so said
claim mas dismissed and is not being considered.

It is, therefore, the order of this Court that no
award be made to William R. Otto, and that his claim
be denied.

It is, therefore, the order of this Court that the
claim of Donald W. Houston is allowed, and an award is
made in the sum of $3,345.16.

(No. 4785 —Claimant awarded $1,000.00.)

WiLLiam J. quity, Claimant, vs. STATE oF lLLINoIs, Respondent.
Opinion filed March 24, 1961.

Herserr F. FriIEDMAN, Attorney for Claimant.
WirLiam L. GuiLp, Attorney General; LEsTER SLoTT,
Assistant Attorney General, for Respondent.

Hicaways—negligence. Where respondent was working on a bridge over
railroad yards, claimant, who mas a railroad man, mas entitled to an award for
injuries resulting from falling concrete.

Fearer, J.

An amended complaint was filed by William J. Quilty
on June 11,1958 alleging that on October 27, 1955 he
was employed by the Chicago, Rock Island and Pacific
Railroad Company at the Burr Oak Yards near Prairie
Street, at or near the City of Blue Island in the County
of Cook and State of Illinois. At or about the hour of
10:30 A.M., while claimant was standing in said yards
near or underneath the viaduct overhanging said yards,
a piece of concrete weighing about twenty-five pounds fell
from the viaduct, a distance of approximately forty feet,
and struck his right hand, injuring the little and ring
fingers.

At said time respondent’s agents of the State Higli-
way Department, being about 20 to 25 in number, were
working on said viaduct in the process of repairing it,
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and were using air hammers. In the process of breaking
the doncrete on the viaduct, a piece was dislodged, and
fell upon claimant, injuring the little and ring fingers on
his right hand.

Attached to the amended complaint was an amended
bill of particulars, wherein it was set forth the amount
of damages claimed.

The record consists of the following :

1. Complaint

2. Amended bill of particulars

3. Amended complaint, together with attached amended bill of par-
ticulars

4. Transcript of evidence

5. Motion of claimant for leave to waive the filing of brief

6. Order of the Chief Justice granting the motion of claimant for leave
to waive the filing of brief

7. Motion of respondent for leave to waive the filing of brief

8. Proof of service of a copy of the motion of respondent on counsel
for claimant

9. Order of the Chief Justice granting the motion of respondent for
leave to waive the filing of brief

10. Commissioner’s Report

The Commissioner heard this case on June 10, 1958,

and August 5, 1958, and the only evidence offered by

claimant and respondent was that of claimant.

There seems to be no dispute as to the facts of the
alleged occurrence, nor any question as to the contribu-
tory negligence of claimant. However, it does appear
that claimant lost a considerable length of time for the
nature and extent of injuries, which the Commissioner
so found.

Claimant was taken to St. Francis Hospital. His
little finger was limp. The ring finger was bleeding, and
the nail was off. In accordance with the medical report
introduced by claimant, being claimant’s exhibit No. 2, it
was found that there was a chipped fracture of the pos-
terior articular margin of the distal phalanx of the right
little finger, with a fragment displacement of about 3
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mm. posteriorly. The ring finger was not broken. A
splint was applied to the little finger, and gauze 'was
applied to the ring finger. Claimant returned to work,
and he was treated by Dr. Lally the following day.

Claimant testified that he visited Dr. Lally at least
seven or eight times, and that he had a great deal of pain
in the little and right ring fingers. From the medical re-
port, no heat treatments were prescribed by the doctor,
nor were any pills prescribed for pain.

The doctor and hospital bills were paid by the rail-
road company. Claimant also received $200.00 from said
company, and gave them a covenant not to sue.

At the time of the accident, claimant was earning
approximately $14.63 a day. From November 16 to No-
vember 30, 1955, he was unable to work, losing approxi-
mately twelve working days, amounting to $175.56. He
testified that hc was off work from December 1, 1955 to
December 8, 1955, inclusive ; and from December 27, 1955
to January 10, 1956, inclusive; that his absence from
work mas the result of the accident and the injuries to
the fingers on his right hand.

On December 1,1955, his rate of pay was $16.29 per
clay, for which he is claiming an additional $517.65 for
lost wages.

It appears to us that claimant lost an excessive
amount of time as the result of the injuries of the nature
sustained by him. However, all that we have to pass upon
is the testimony of claimant. There is no cross-examina-
tion of him, nor any Departmental Report filed, nor does
respondeat offer any testimony whatsoever.

The Commissioner found that no subrogation claim
is being made by the railroad company for its expendi-
tures on behalf of said claimant.
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As previously stated, inasmuch as there is no ques-
tion as to liability of respondent, or any cross-examina-
tion of claimant, or Departmental Report filed, the sole
question to be passed upon by this Court is the question
of damages to be awarded.

The oiily evidence we have is that claimant lost
$693.21 in wages as the result of this accident.

It is, therefore, our order that the claim should be
and is hereby allowed in the sum of $1,000.00.

(No. 4788 —Claim denied.)

MicHaeL G. Ivancic, Claimant, vs. StaTe oF lLLiNols,
Respondent.

Opinion filed November 16, 1960.
Petition of Claimant for Rehearing denied March 24, 1961.

Euecexe M. Sxarsk1 AnD LibscHIN aND Pucin, Attor-
neys for Claimant.

WiLuiam L. GuiLp, Attorney General; Samuen J.
Dov, Assistant Attorney General, for Respondent.

STATE OFFICERS AND AGENTS—dcts of State Police officer—malicious

prosecution. Evidence failed to prove any malice on the part of trooper in
bringing disorderly conduct charge against claimant.

Waawm, J.

Claimant, Michael G. lvaiicic, seeks damages in an
action based upon an alleged malicious prosecution by a
State Trooper, Russell W. Ford, resulting from a jury
finding claimant not guilty on a complaint charging him
with disorderly conduct, which was signed by State
Trooper Ford on April 29, 1957 before Justice of the
Peace Emil Lindvahl in the City of Waukegan, Lake
County, Illinois.

The facts appearing from the record are these:

On April 30, 1957, at about 12:20 A.M., State Police
Officers Ford and Dagoes observed claimant in the drive
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way of Bartell’s Drive-In on Belvidere Road. His head
was leaning partially out of the window. As the State
Troopers pulled into the driveway, claimant proceeded
to drive off. They followed claimant’s car, and noted
that it weaved across the center line on two or three
occasions. On one occasion, he started to make a turn,
and then turned back. The State Troopers then forced
claimant’s automobile to the curb. As claimant alighted
from the car, Officer Ford noticed that claimant had
vomited. Claimant informed Officer Ford that he was
sick, and that he had had a couple of drinks before dinner,
but that it was mainly the dinner that had made him ill.
He was taken to the North Chicago Police Station, as the
officers did not consider him capable of driving.

The North Chicago Police Station is approximately
two miles southeasterly from the point of arrest and
within a block or so of claimant’s house. At the station
claimant was advised to take the traffic ticket, which he
was given, and go to his home. However, claimant re-
fused to take the ticket, and wanted to be taken immedi-
ately before a judge. He was taken before Justice of the
Peace Leroy Fritz of Wadsworth, Illinois. Wadsworth
is approximately ten miles from the North Chicago Police
Station.

Judge Fritz explained to claimant his rights. He
then pleaded guilty, and paid a fine of $15.00 plus $5.00
Costs.

The evidence as to what occurred before Judge
Fritz and thereafter is in conflict. The evidence of re-
spondent’s witnesses, Judge Fritz and Trooper Ford,
establish that claimant, in their presence and during the
hearing before Judge Fritz, expressed himself repeatedly
in vile and obscene language, including those classic four
letter words of the gutter. He was informed by Judge
Fritz on several occasions that the Judge’s wife and
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mother were in tlie adjoining room, and yet he persisted
in a tone loud enough to be heard in the adjoining room
until the Judge told him he mould be held in contempt
if he continued. After the hearing, at which time claim-
ant pleaded guilty to the traffic violation, claimant and
Officer Ford left the Fritz residence, and claimant re-
embarked on his hlasphemous course while in the State
Trooper’s automobile, at which time Trooper Ford in-
formed him he was under arrest, took him to the Lake
County Jail, and swore out a complaint charging elaim-
ant with disorderly conduct. Upon claimant’s failing to
make bond, he was placed in jail where he remained until
10 A.M. tlic nest morning.

Claimant on the other hand testified that he at no
time used such language. He stated that, when they ar-
rived at the home of Judge Fritz, tlie Trooper and the
Judge spoke together, aiid the Judge told him the fine was
$20.00. He paid the money, obtained a receipt, and he
and Trooper Ford left with Trooper Ford shoving him
on the shoulder and saying, “Out with you.” He stated
that Trooper Ford then gave him another shove, and told
him to get back in tlie car. He denied using any vile or
obscene language in front of Trooper Ford.

On May 2, 1957, claimant was tried on tlie disorderly
conduct charge, and found not guilty by a jury.

Claimant contends that, as a result of this disorderly
conduct charge, lie was embarrassed and humiliated be-
fore his friends, and that his insulin balance was upset,
which resulted in injury to his person and body, inasmuch
as he is a diabetic.

Both claimant aiid respondent agree as to the neces-
sary elements of a malicious prosecution suit. In Birandt
vs. Brandt, 286 Ill. App. 151, at page 162, the court
stated: “It was necessary to prove that a proceeding was
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begun; that it was against plaintiff and caused by de-
fendant; that it terminated in favor of plaintiff; that it
was begun without probable cause and with malice, and
that damage resulted therefrom.’” Claimant has proven
that a disorderly conduct proceeding was begun, that it
was against him, and caused by an agent of respondent,
namely, Trooper Ford. In the disorderly conduct pro-
ceeding, claimant was found not guilty.

These elements are established, but claimant’s case
must fail for the reason that it has not been established
that malice and a lack of probable cause for the institu-
tion of the disorderly conduct charge existed.

The burden of proof is upon claimant to establish
that Trooper Ford was actuated by malice, and had no
probable cause to institute the disorderly conduct pro-
ceeding. If respondent’s evidence is taken as true, there
was probable cause for the arrest and prosecution of
claimant for disorderly conduct, and the subsequent find-
ing of not guilty is not significant on that question. Like-
wise, if claimant’s testimony is taken as true, there would
be no probable cause for the arrest and prosecution.

‘We see nothing in the record to lend more credence
to claimant’s version of the proceeding than to respond-
ent’s. In fact, if Trooper Ford had been inclined toward
malice against claimant, it would be more likely that
such a charge would have been filed before Judge Fritz
rather than before Judge Lindvahl.

We, therefore, find that claimant has failed to bear
his burden of proving the elements of his case, and this
claim is denied.
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(No. 4801 — Claimant awarded $4,000.)

Epwin S. D. Burrerrierp, Claimant, vs. StaTe oF ILLINOIS,
Respondent.

Opinion filed March 24, 1961.
Concurring epinion filed March 24, 1961.

Epwix S. D. ButTerrieLp, Claimant, pro se.

WiLLiam G. CLArk, Attorney General, for Respond-
ent.

STATE OrrICers AND AGENTS—when State elected officersmay hire in-
dependent legal counsel. If the Attorney General advises that he is unable to
appear on behalf of a State officer because of a conflict of interest, then the

State officer must necessarily resort to other counsel of his own choosing to
properly defend his office.

ConTracTs—contracting beyond appropriation. Where State officer had
express authority to defend an action by counsel of his choice, he was not,
bound by the status of his appropriation.

Whawm, J.

Claimant, Edwin S. D. Butterfield, seeks to recover
$6,000.00 as the alleged unpaid balance of $7,500.00 for
legal services rendered to State Treasurer Warren E.
Wright in defense of the cause of the People ex rel
Latham Castle, Attorney General, Petitioner, vs. Warren
E. Wright, State Treasurer, Respondent, No. 33925, be-
ing an original petition in mandamus filed in the Supreme
Court of the State of Illinois, the decision of which is re-
ported in 81ll. 2d 454.

Respondent, although filing no answer to the com-
plaint, resists the payment of this claim on the following
grounds :

1. That claimant was not retained by Warren E. Wright as his at-
torney.

2. That claimant has been paid for his services.

3. That, even if retained by Warren E. Wright, the obligation for his
fees is the personal obligation of Warren E. Wright and not the State of
Ilinois.

4. The fee claimed is not reasonable under the circumstances.

5. That, even if Warren E. Wright had authority to retain attorneys to
represent him in his official capacity in said suit, his authority as Treasurer to
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contract for legal services was limited to the availability of unexpended funds
in the State Treasurer’s appropriations, and when said funds were expended,
as they were, no additional funds can be paid for said services.

Claimant testified as follows: On January 2, 1956 he
received a call from attorney Harold Halfpenny, repre-
senting Warren E. Wright, and was asked if he would be
willing to represent Mr. Wright in a mandamus proceed-
ing that the Attorney General intended to file against
him. On the 3rd of January claimant met with Warren E.
Wright, William J. Kiley and Harold Halfpenny in the
office of Harold Halfpenny in Chicago. There, Mr. Kiley,
assistant to Mr. Wright, asked Mr. Wright (‘Do you
want me to represent you, or do you want Mr. Halfpenny
to represent you, or do you want all three of us to repre-
sent you?”’, to which Mr. Wright replied, ““ 1 would rather
have all three of you.”’

Claimant immediately began preparation for the de-
fense of said suit, which, among other things, consisted
of preparing a motion to dismiss the petition for an
original writ of mandamus, argument and brief in sup-
port of answer, and petition for rehearing, upon each
of which pleadings William J. Kiley and Halfpenny and
Hahn are designated as attorneys for Warren L. Wright,
and claimant is designated ‘‘of counsel.”’

Upon denial of the petition for rehearing on April
4, 1956, claimant testified that he submitted his state-
ment for services rendered to Warren E. Wright in the
sum of $7,500.00, dated April 12,1956, and offered a copy
of it in evidence as claimant’s exhibit No. 3 after service
on respondent of a demand to produce the original state-
ment. Ixhibit No. 3 was admitted in evidence after
counsel for respondent informed the Commissioner that
the original statement could not be founcl. Exhibit No.
3 reads as follows :
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“EDWIN S. D. BUTTERFIELD
111 West Washington Street
Chicago 2, lllinois

Hon. Warren E. Wright
State Treasurer

State df Illinois

State Capitol Bldg.
Springfield, Illinois

To services rendered as counsel for State Treasurer under letter of in-
struction from the Attorney General of the State of Illinois refusing to repre-
sent the State Treasurer in the preparation and presentation of defense to
petition for original writ of mandamus brought by the Attorney General of
the State of lllinois against the State Treasurer, including conferences with
State Treasurer, his attorneys and aides, the Attorney General and his
aides, and special counsel. Examination of pleadings and proceedings
in State Toll Road litigation and conferences with counsel thereon, ex-
amination of authorities and precedents and petition for leave to file pe-
tition for original writ, preparation of legal memoranda, motion to strike,
and brief and argument, conference with Clerk of the Supreme Court, serving
notices, filing motion to strike and accepting service of summons, examina-
tion of response of relator to motion to strike, examination of petition of
amicus curiae, objections thereof, and rulings of court thereon, prepara-
tion of answer to petition for writ and brief and argument in support
thereof, supervising printing, serving notices and filing answer and brief,
examination of motion of Attorney General to strike answer, preparation
of response to motion to strike answer, preparation of response to motion to
strike answer and brief and argument in support thereof, serving notices,
telegraphing clerk of Supreme Court, and filing with Clerk of the Supreme
Court response to motion to strike answer of the Attorney General, confer-
ences with Clerk of Supreme Court in re: filing of pleadings and order of
Supreme Court on issuance of writ and limitations, delivering letter to and
conference with Attorney General in re: performance of duties of Treasurer
under provisions of writ, conference with Attorney General and his aides in
re: form of receipt, release and bond, drafting and sending telegrams of with-
drawal of offer to New York Life Ins. Co. in re: purchase of $30,000,000.00
in U. S. Treasury obligations, participation in the supervision of delivery of
receipt, release and bond to Toll Highway Commission of $411,541,666.67
in cash to the State Treasurer, and including services rendered during two
trips to Springfield, llinois . . . . . $7,500.00.”

He has received no payment on this statement, but
did receive $1,500.00 from Halfpenny and Hahn, who
had received payment in full of their statement submitted
to Warren E. Wright, dated November 9, 1956, which
statement was admitted in evidence as respondent’s ex-
hibit No. 5, and reads as follows:
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“Warren E. Wright November 9, 1956
State Treasurer
Capitol Building
Springfield, Illinois
IN ACCOUNT WITH
HALFPENNY AND HAHN
Attorneys at Law

111 West Washington Street
Chicago 2, Illinois

IN RE: People of the State of Illinois ex rel, Latham Castle, as Attorney
General of the State of Illinois,
\s.
Warren E. Wright, as Treasurer of the State of Illinois and ex
officio custodian of the funds of the Illinois State Highway Com-
mission, No. 55925, Illinois Supreme Court.

Legal services rendered in regard to motions, answers and briefs of
Warren E. Wright in the above entitled mandamus suit in the
Illinois Supreme Court, conferences, checking and approving
various documents for the transfer of funds to the State

Treasurer $ 3,500.00
Legal services as associate counsel of Edwin S. D. Butterfield in
the above entitled matter pursuant to previous invoices.......... 1,500.00
Monies advanced:
Long -distance tclephone calls $ 17.10
Travel, meals, hotel expenses, trips to Springfield...... 118.25
Court costs 15.22
Photostats and reproductions 37.50

$188.07  188.07

$5,188.07”

Claimant also acknowledged that the expenses he
incurred in going to Springfield and all other items of
expense were paid to him by the firm of Halfpenny and
Hahn.

William J. Kiley, one of the attorneys representing
Warren L. Wright and his administrative assistant, was
called as a witness by claimant, and testified as follows:
On December 28 or 29,1955, Mr. Wright informed him of
the contemplated action by the Attorney General. On
January 3, 1956, Mr. Wright and he went to the office of
Harold Halfpenny where they met with Mr. Halfpenny,
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Mr. Butterfield, the claimant, and he believes Russell
Morris, son-in-law of Mr. Wright.

The proceedings were discussed, and he, William J.
Kiley, asked the question as to who was going to repre-
sent Warren E. Wright. The words he remembers using
were ‘“Do you want me to represent you? Do you want
Mr. Butterfield? Do you want any combination, or do
you want all of us? Mr. Wright’s reply was that he felt
we would make a good team, and he would like to have us
all work on the case.”’

This witness worked with claimant and Mr. Half-
penny, and submitted no statement for services to War-
ren E. Wright. He accompanied claimant to a conference
with Mr. Wright in Springfield regarding payment of
fees sometime at the end of March or in April of 1956.
During the discussion Mr. Wright said that, as far as he
was concerned, he saw nothing within his budget to war-
rant the payment of attorneys’ fees, that he wanted to
see them paid, but he didn’t know how he could do it.

Also pertaining to this witness’ testimony, claim-
ant’s exhibit No. 2 was admitted without objection by
respondent. Itis a letter from Mr. Kiley to the Attorney
General in response to a request for information. It reads
as follows :

“Dear General Castle:

This will acknowledge receipt of your letter of November 20, 1958 re-
lating to the above claim.

I was one o the attorneys of record in the above case, and was present
on January 3, 1956 when Warren E. Wright, who was at that time Treasurer
of the State of Illinois, employed myself, Mr. Harold Halfpenny, and Edwin
S. D. Butterfield, the claimant herein, to represent said Warren E. Wright
as State Treasurer in the mandamus procedure, which was in the process of
being filed by the Attorney General against the State Treasurer in the Supreme
Court of the State of Illinois.

I personally worked with Mr. Butterfield during the entire proceeding re-
lating to this matter. We, as you know, were working under pressure, since
this was an important and serious matter, and time was of the essence.
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Mr. Butterfield and myself worked almost every day and evening, includ-
ing Saturdays and Sundays, on this matter to the exclusion of our regular
practice while this proceeding was pending before the Supreme Court of
Ilinois.

You undoubtedly are familiar with the motions, pleadings and briefs that
we prepared and filed in this proceeding.

I have read the petition for attorneys’ fees filed by Mr. Butterfield and
the exhibits attached thereto filed with the Court of Claims, and have also
reviewed my files in this matter.

It is my opinion, based on the above, that the matters contained in Mr.
Butterfield’s petition are substantially correct.

It is my further opinion, this being based on personal knowledge df this
litigation, and the services performed by Mr. Butterfield therein, that the
amount requested for attorneys’ fees by Mr. Butterfield is a reasonable mini-
mum for his services in this proceeding.

Should you desire any additional information from me pertaining to this
matter, please advise, and | will be glad to forward same to you.

Sincerely yours,
William T. Kiley”

Respondent called Harold T. Halfpenny as a witness.
He testified that he was called by Warren E. Wright on
New Year’s Day, 1956, and discussed the pending suit
with him, and made arrangements to confer the next day
in Mr. Halfpenny’s office.

The claimant, Butterfield, had space in Halfpenny
and Hahn’s office, and had worked with that firm on
occasions.

He further testified that claimant was interested in
the toll road situation, and that he called him at his home,
and told him that Warren E. Wright had talked to him,
Halfpenny, about representing him. Mr. Halfpenny then
asked claimant if he would be interested in the case, and,
if so, to come down and talk it over, which he did.

Mr. Halfpenny stated that he was present at the
January 3 meeting, but did not recall hearing Mr. Wright
state that he would like to have claimant work with Mr.
Halfpenny and Mr. Kiley. He, Mr. Halfpenny, had al-
mays represented Mr. Wright, and agreed to represent
him in the case. He further stated that he had discussed
other counsel with Mr. Wright prior to the meeting of
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January 3. Mr. Wright had asked whether he, Half-
penny, could work with Mr. Kiley, to which the witness
replied that he would be very happy to work with Mr.
Kiley, and that “we were going to have Mr. Butterfield
work with us also.”

He further stated that, after claimant had rendered
his statement to Warren E. Wright, a discussion was
had between Mr. Halfpenny and Mr. Butterfield con-
cerning It. Mr. Halfpenny’s testimony regarding this
conversation is as follows: ““I told him at the time that
we were in charge of the litigation, and that we would
try to work out something in the way of a fee, that I felt
the figure he had sent was, under the circumstances, that
he probably was entitled to the amount, but in the reali-
ties of Mr. Wright’s position as Treasurer and his fu-
ture, and the problem that was involved, that I felt that
we had to do it kind of as a public service, and that we
couldn’t expect to get paid for what we were ordinarily
entitled to, and that I would work something out with Mr.
Wright over the period of the year that we would get
paid, and whatever we received he would receive one-
third of it, and that was done.” Mr. Halfpenny further
testified as follows: ‘“Mr. Wright’s position on this was
that Mr. Butterfield was in this by our firm, and, at the
time this discussion was going on, that he thought it was
our obligation to pay his fee.”

Also pertaining to this witness’ testimony is respond-
ent’s exhibit No. 8 admitted without objection by claim-
ant, which exhibit is a letter from the witness, Harold
Halfpenny, to the Attorney General in response to a
written inquiry from the Attorney General. It reads as
follows :

“Dear Sir:

This will acknowledge receipt of your letter of November 20 in regard
to the above entitled matter, enclosing copy o petition filed by Edwin
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S. D. Butterfield in the Court of Claims, State of Illinois, for legal services
rendered concerning the case of People ex rel Latham Castle, Attorney
General, vs. Warren E. Wright, State Treasurer, in which you requested any
information | may have pertaining to the validity of Mr. Butterfield‘s claim.
Please be advised that Mr. Warren Wright did not retain the services
of Edwin S. D. Butterfield in this matter. However, we engaged Mr. Butter-
field as associate counsel, and paid him the sum of $1,500.00 for his services.
I have no desire to enter into a controversy as to whether his claim
for $7,500.00 is fair and reasonable for services rendered, as it was our feeling
that we were entitled to a very substantial fee for the services rendered in this
matter; but at the time the Attorney General indicated that he would not
allow the payment of such fees.
If there is anything further that you desire in regard to this matter,
feel free to communicate with me,
Very truly yours,
/s/ Harold Halfpenny”

He further testified that their bill was paid on De-
cember 12, 1956, and that there had been discussion
throughout the year in regard to fees, that the problem
was whether anyone could be paid. In the fall of 1956
the Attorney General rendered an opinion to the Treas-
urer, which was admitted in evidence as respondent’s
exhibit No. 5-E, and which reads as follows:

“Dear Sir:

I reply to your inquiry as to whether the fees that you incurred in de-
fending in your official capacity the case of People vs. Warren Wright, 8 I1I.
(2d) 454, may be paid from appropriations to the State Treasurer’s office.

As appears from the Supreme Court’s opinion above cited, that case
was an action against you in your official, not in your private, capacity as
State Treasurer to compel you to take action in that capacity to effect the
sale of toll road highway bonds.

That the questions raised by you and your counsel were substantial
appears from the fact that arguments in your behalf elicited two dissents
from the Supreme Court.

Ordinarily, State officialsmust be defended only by the Attorney General
and his assistants. Fergus vs. Russel, 270 IIl. 304; People vs. Toll Highway
Commission, 3 111, (2d) 218, and authorities collected and discussed in that
case, at page 236. But, in the above mentioned litigation, the Attorney Gen-
eral conceived it to be his duty to appear for the relator, a conception that
was approved by the Supreme Court’s decision in that case. He could, there-
fore, not appear as your counsel.

If the State Treasurer, under these circumstances, had been powerless to
employ counsel, the State itself would have been deprived of the important
right of obtaining a binding decision of the highest court.
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The action of the State Treasurer in this case was not a willful one nor a
violation of the duties. He was entitled to receive the guidance of the court
of last resort, and the welfare of the State itself depended on his obtaining

such a decision.

Under these facts, it appears inevitable that the State Treasurer was
compelled to employ counsel. It is my opinion that the Supreme Court
would hold that under these conditions the State Treasurer would be author-
ized to employ an attorney, and necessarily it follows that he is authorized to
pay him out of any available appropriation to the State Treasurer’s office.

It is, therefore, my opinion that the State Treasurer, out o the funds
appropriated for the conduct o his office, may pay the counsel, who repre-
sented him in the case of People vs. Wright, 8 Ill. (2d) 454. To hold other-
wise would be to disable the State in the performance of its necessary gov-
ernmental functions, and would deprive public officials in cases such as
this of the right to resort to the courts for a binding determination of vitally
important matters. It cannot be believed that the law o our State could be
so construed as to make submission to the courts impossible in circumstances

such as this. Yours truly,

/s/ Latham Castle
Attorney General”

At the time the Attorney General’s opinion was
given, the maximum amount available in the Treasurer’s
appropriation for payment of legal fees and expenses
was the amount of the statement rendered by Halfpenny
and Hahn, namely, $5,188.07, which statement was pre-
pared, submitted and paid.

It is apparent from the above that the evidence is
in conflict on the point of whether or not claimant was
to look to Warren E. Wright and the State, or to Harold
Halfpenny and his firm for his fees.

As claimant points out, his testimony regarding the
conversation of January 3, 1956 with Warren Wright is
not directly contradicted by Mr. Halfpenny. Mr. Half-
penny, who was present, stated that he did not recall hear-
ing that portion of the conversation. Mr. Halfpenny was
under the impression that he was in charge of the litiga-
tion, and that it was his responsibility to bill the client
and pay claimant.

Warren E. Wright was not called as a witness by
either claimant or respondent. He was out of town on
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the date of the hearing, and neither party moved for a
continuance,

From the evidence before us, we find that claimant
mas hired by Warren E. Wright as Treasurer of the
State of Illinois. Although Mr. Halfpenny was under the
impression that claimant was brought into the case by
him, the significant fact is that claimant was requested
by Mr. Wright to perform legal services on his behalf
in conducting the defense of the case.

Apparently claimant had good reason for under-
standing such to be the case, inasmuch as Mr. Kiley, the
administrative assistant of Mr. Wright, also had the same
understanding. Claimant rendered the services, and for-
warded his statement to Mr. Wright while under this
impression.

The conversation with Mr. Wright from which this
understanding was gained was such as to lead a reason-
able person to believe that his services were requested
by Mr. Wright, and that a fair fee would be paid for
those services. This establishes a direct hiring, regard-
less of what Mr. Halfpenny understood Mr. Wright to
have intended. Respondent contends that claimant’s des-
ignation as “of counsel” on the briefs is inconsistent with
and precludes him. We do not agree. This designation
has nothing to do with who is to pay an attorney’s fee.
In many instances it is applied to the particular lawyer,
who prepares the briefs and presents the matter to the
court.

It is all a matter of agreement as to who is to pay
an attorney’s fee whether the lawyer be designated “of
counsel” or something else.

Respondent contends that Mr. Wright had no right
to contract for these services at the State’s expense. The
Attorney General could not represent him as State Treas-
urer, inasmuch as the Attorney General had commenced
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the action against him. Mr. Wright was informed of this
prior to hiring claimant, and claimant’s exhibit No. 4,a
letter dated January 9, 1956, from the Attorney General
to Mr. Wright, confirmed the fact that the Attorney Gen-
eral could not represent him.

Ordinarily, the State Treasurer would be required to
look only to the Attorney General for representation in
any matter involving the State Treasurer in his official
capacity. Fergus vs. Russel, 270 I1l. 304.

It was the Attorney General’s opinion, however, as
expressed in his letter dated September 11, 1956, being
respondent’s exhibit No. 5-E, that, because of the situa-
tion presented, the State Treasurer would be authorized
to employ an attorney to represent him in the matter, and
pay the attorney’s fee from any available appropriation
to the Treasurer’s office.

We 