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RULES OF THE COURT OF CLAIMS
OF THE STATE OF ILLINOIS

Adopted pursuant to An Act to create the Court of Claims, to
prescribe its powers and duties, and to repeal an Act herein named.
(Approved July 1%, 1945, L. 1945, p. 660.)

. TERMS OF COURT

Rule 1. The Court shall hold a regular session at the Capital
of'the State on the second Tuesday of January, May and November
of each year, and such special sessions at such places as it deems
necessary to expedite the business of the Court.

PLEADINGS

Rule 2. Pleadings and practice at common law as modified
by the Civil Practice Act of Illinois shall be followed except as is
herein otherwise provided.

Rule 3. The original and five copies of all -pleadings shall be
filed with the Clerk and the original shall be provided with a suit-
able cover, bearing the title of the Court and cause, together with
a proper deS|gnat|on of the pleading printed or plalnly Written
thereon.

Rule 4. a? Cases shall be commenced by a verified com-
?Ialnt which shall be filed with the Clerk of the Court. A party
iling a case shall be designated as the claimant and the State of
Illinois shall be designated as the respondent. The Clerk will note
on the complaint and each copy the date of filing and deliver one
of said copies to the Attorney General.

b)Y Only a licensed attorney and an attorney of record in
said case will be permitted to appear for or on behalf of any-claim-
ant, but a claimant, although not a licensed attorney, may prosecute
his own claim in person. All appearances, including substitution
of attorneys, shall be in writing and filed in the case.

The complaint shall be printed or typewritten and shall
be ca&moned substantially as follows :
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IN THE COURT OF CLAIMS OF THE
STATE OF ILLINOIS

A. B, 1
Claimant

VS. % No.

STATE OF lLLINOIS,
Respondent J

Rule 5. () The claimant shall state whether or not his
claim has been presented’to any State department or officer thereof,
or to any person, corporation or tribunal, and if so presented, he
shall state when, to whom, and what action was taken thereon.

b) The claimant shall in all cases set forth fully in his peti-
tion the claim, the action thereon, if any, on behalf of the State,
what persons are owners thereof or interested therein, when and
upon what consideration such persons became so interested ; that
no assignment or transfer of the claim or any part thereof or in-
terest therein has been made, except as stated in the petition; that
the claimant is justly entitled to the amount therein claimed from
the State of Illinois, after allowing all just credits; and that claim-
ant believes the facts stated in the petition to be true.

(c) If the claimant bases his complaint upon a contract or
other instrument in writing a copy thereot shall be attached thereto

for reference.

Rule 6. (3) A bill of particulars, stating in detail each
item and the amount claimed on account thereof, shall be attached
to the complaint in all cases.

) (b& Where the claim arises under the Workmen’s Compen-
sation Act or the Occupational Diseases Act, the claimant shall set
forth in the complaint all payments, both of compensation and
salary, which have been received by him or by others on his behalf
since the date of the injury; and he shall also set forth in separate
items the amount incurred, and the amount paid for medical, sur-
gical and hospital attention on account of his injury, and the
portion thereof, if any, which was furnished or paid for by the
respondent.

Rule 7. If the claimant be an executor, administrator, guard-
ian or other representative appointed by a judicial tribunal, a duly
authenticated copy of the record of appointment must be filed with
the complaint.

Rule 8. If the claimant die pending the suit the death may
be suggested on the record, and the legal representative, on filing
a duly authenticated copy of the record of appointment as executor
or administrator, may be admitted to prosecute the suit by special
leave of the Court. It is the duty of the claimant’s attorney to



Vil

suggest the death of the claimant when that fact first becomes
known to him.

Rule 9. Where any claim has been referred to the Court by
the Governor or either House of the General Assembly, any party
interested therein may file a verified complaint at any time prior
to the next regular session of the Court. [If no such person files
a complaint, as aforesaid, the Court may determine the case upon
whatever evidence it shall have before it, and if no evidence has
been presented in support of such claim, the case may be stricken
from the docket with or without leave to reinstate, in the discretion
of the Court.

Rule 10. A claimant desiring to amend his complaint, or to
introduce new parties may do so at any time before he has closed
his testimony, without special leave, by filing five copies of an
amended complaint, but any such amendment or the right to intro-
duce new parties shall be gubject to the objection of the respondent,
made before or at final hearing. Any amendments made subse-
quent to the time the claimant has closed his testimony must be
by leave of Court.

Rule 11. The respondent shall answer within thirty days
after the filing of the complaint, and the claimant shall reply
within fifteen days after the filing of said answer, unless the time
for pleading be extended; provided, that if the respondent shall
fail so to answer, a general traverse or denial of the facts set forth
in the complaint shall be considered as filed.

EVIDENCE

Rule 12. At the next succeeding term of court after a case
is at issue, the Court, upon call of the docket, shall set the same
for hearing.

Rule 13. All evidence shall be taken in writing in the man-
ner in which depositions in chancery are usually taken. All evi-
dence,when taken and completed by either party shall be filed with
the Clerk on or before the first day of the next succeeding regular
session of the Court.

Rule 14. All costs and expenses of taking evidence on behalf
of the claimant shall be borne by the claimant, and the costs and
expenses of taking evidence on behalf of the respondent shall be
borne by the respondent, except in cases arising under the Work-
men’s Compensation and Occupational Diseases Acts.

Rule 15. [f either party fails to file the evidence as herein
required, the Court may, in its discretion, proceed with its determi-
nation of the case.

Rule 16. All records and files maintained in the regular
course of business by any State department, commission, board or
agency of the respondent and all departmental reports made by
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any officer thereof relating to any matter or case pending before
the Court shall be prima facie evidence of the facts set forth
therein; provided, a copy thereof shall have been first duly mailed
or delivered by the Attorney General to the claimant or his attorney
of record.

ABSTRACTS AND BRIEFS

Rule 17. The claimant in all cases where the transcript of
evidence exceeds twenty-five pages in number shall,furnish a com-
plete typewritten or printed abstract of the evidence, referring
to the pages of the transcript by numeral on the margin of the
abstract. The evidence should be condensed in narrative form in
the abstract so as to present clearly and concisely its substance.
The abstract must be sufficient to present fully all material facts
contained in the transcript and it will be taken to be accurate and
sufficient for a full understanding of such facts, unless the respond-
ent shall file a further abstract, making necessary corrections or
additions.

Rule 18. When the transcript of evidence does not exceed
twenty-five pages in number the claimant may file the original and
five copies of such transcript in lieu of typewritten or printed
abstracts of the evidence, otherwise the original and five copies of
an abstract of the evidence shall be filed with the Clerk. The
original shall be provided with a suitable cover, bearing the title of
the Court and case, together with the name and address of the
attorney filing the same printed or plainly written thereon.

Rule 19. Each party may file with the Clerk the original and
five copies of a typewritten or printed brief setting forth the points
of law upon which reliance is had, with reference made to the
authorities sustaining their contentions. Accompanying such briefs
there may be a statement of the facts and an argument in support
of such briefs. The original shall be provided with a suitable cover,
bearing the title of the Court and case, together with the name
and address of the attorney filing the same printed or plainly
written thereon. Either party may waive the filing of his brief
and argument by filing with the Clerk a written notice and five
copies to that effect.

Rule 20. The abstract, brief and argument of the claimant
must be filed with the Clerk on or before thirty days after all evi-
dence has been completed and filed with the Clerk, unless the time
for filing the same is extended by the Court or one of the Judges
thereof. The respondent shall file its brief and argument not later
than thirty days after the filing of the brief and argument of the
claimant, unless the time for filing the brief of claimant has been
extended, in which case the respondent shall have a similar exten-
sion of time within which to file its brief. Upon good cause shown
further time to file abstract, brief and argument or a reply brief



of either party may be granted by the Court or by any Judge
thereof.

Rule 21. [f either party shall fail to file either abstracts or
briefs within the time prescribed by the rules, the Court may pro-
ceed with its determination of the case.

EXTENSION OF TIME

Rule 22. Either party, upon notice to the other party, may
make application to this Court, or any Judge thereof, for an exten-
sion of time for the filing of pleadings, abstracts or briefs.

MOTIONS

Rule 23. Each party shall file with the Clerk the original
and five copies of all motions presented. The original shall be
provided with a suitable cover, bearing the title of the Court and
case, together with the name and address of the attorney filing the
same printed or plainly written thereon.

Rule 24. In case a motion to dismiss is denied, the respond-
ent shall plead within thirty days thereafter, and if a motion to
dismiss be sustained, the claimant shall have thirty days thereafter
within which to file petition for leave to amend his complaint.

ORAL ARGUMENTS

Rule 25. Either party desiring to make oral argument shall
file a notice of his intention to do so with the Clerk at least ten
days before the session of the Court at which he wishes to make
such argument,

REHEARINGS

Rule 26. A party desiring a rehearing in any case shall, with-
in thirty days after the filing of the opinion, file with the clerk the
original and five copies of his petition for rehearing. The petition
shall state briefly the points supposed to have been overlooked or
misapprehended by the Court, with proper reference to the par-
ticular portion of the original brief relied upon, and with authori-
ties and suggestions concisely stated in support of the points. Any
petition violating this rule will be stricken.

Rule 27. When a rehearing is granted, the original briefs of
the parties and the-petition for rehearing, answer and reply thereto
shall stand as files in the case on rehearing. The opposite party
shall have twenty days from the granting of the rehearing to answer
the petition, and the petitioner shall have ten days thereafter
within which to file his reply. Neither the claimant nor the re-
spondent shall be permitted to file more than one application or
petition for a rehearing.
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Rule 28. When a decision is rendered against a claimant, the
Court, within thirty days thereafter, may grant a new trial for any
reason which, by the rules of common law or .chancery in suits
between individuals, would furnish sufficient ground for granting
a new trial.

RECORDS AND CALENDAR

Rule 29. (a) The Clerk shall record all orders .of the
Court, including the final disposition of cases. He shall keep a
docket in which he shall enter all claims filed, together with their
number, date of filing, the name of claimants, their attorneys of
record and respective addresses. As papers are received by the
-Clerk, in course, he shall stamp the filing date thereon and forth-
with mail to opposing counsel a copy of all orders entered, plead-
ings, motions, notices and briefs as filed; such mailing shall con-
stitute due notice and service thereof.

éb) Within ten days prior to the first day of each session of
the Court, the Clerk shall prepare a calendar' of the cases set for
hearing, and of the cases to be disposed of at such session, and
deliver a copy thereof to each of the Judges and to the Attorney
General.

Rule 30. Whenever on peremptory call of the docket any
case appears in which no positive action has been taken, and no
attempt made in good faith to obtain a decision or hearing of the
same, the Court may, on its own motion, enter an order therein
ruling the claimant to show cause on or before the first day of the
next succeeding regular session why such case should not be dis-
missed for want of prosecution and stricken from the docket. Upon
the claimant's failure to take some affirmative action to discharge
or comply with' said rule, prior to the first day of the next regular
session after the entry of such order, such case may be dismissed
and stricken from the docket with or without leave to reinstate on
good cause shown. On application and a proper showing made by
the claimant the Court may, in its discretion, grant an extension of
time under such rule to show cause. The fact that any case has
been continued or leave given to amend, or that any motion or
matter has not been ruled upon will not alone be sufficientto defeat
the operation of this rule. The Court may, during the second day
of any regular session, call its docket for the purpose of disposing
of cases under this rule.

FEES AND COSTS '

Rule 31. The following schedule of fees shall apply:

Filing of complaint (except cases under the Workmen's
Compensation Act and the Occupational Diseases
F e R, $10.00
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Certified copies of opinions:

Five pages or eSS, vuuvuveiiiriririiarnnennnnnss $ 0.25

For more than five pages and not more than. ten

0 tee.o. 035

For more than ten pages and not more than twenty
PAGES w it e a e e 0.45

For more than twenty pages.. «v.vvvrnnrenrennses 0.50

Rule 32. Every claim cognizable by the Court and not other-
wise sooner barred by law,* shall be forever barred from prosecution
therein unless it is filed with the Clerk of the Court within two
years after it first accrues, saving to infants, idiots, lunatics, insane
persons and persons under other disability at the time the claim
accrues two years from the time the disability ceases.

ORDER OF THE COURT

The above and foregoing rules were adopted'as the rules of
the Court of Claims of the State of Illinois on the 11th day of
September, A. D. 1945, to be in full force and effect from and
after the first day of November, A. D. 1945.

* See limitation provisions of specific statutes, including Workmen's
Compensation and Occupational Diseases Acts.



COURT OF CLAIMS LAW

AN AcT to create the Court of Claims, t0 prescribe its powers and
duties, and to repeal an Act herein named.

SecTioN 1. The Court of Claims, hereinafter called the court,
is created. It shall consist of three judges, to be appointed by the
Governor by and with the advice and consent of the Senate, one of
whom shall be appointed chief justice. In case of vacancy in such
office during the recess of the Senate, the Governor shall make a
temporary appointment until the next meeting of the Senate, when
he shall nominate some person to fill such office. If the Senate is
not in session at'the time this Act takes effect, the Governor shall
make temporary appointments as in case of vacancy.

2. The term of office of each judge first appointed pur-
suant to this Act shall commence July 1, 1945 and shall continue
until the third Monday in January, 1949, and until a successor is
appointed and qualified. After the expiration of the terms of the
judges first appointed pursuant to this Act, their respective succes-
sors shall hold office for a term of four years from the third Monday
in January of the year 1949 and each fourth year thereafter and
until their respective successors are appointed and qualified.

3. Before entering upon the duties of his office, each judge
shalltake and subscribe the constitutional oath of office and shall
file it with the Secretary of State.

4. Each judge shall receive a salary of $4,000.00 doIIars
per annum payable in equal monthly installments.

; § 5. The court shall have a seal with such device as it may
order.

§ 6. The court shall hold a regular session at the Capital of
the State beginning on the second Tuesday of January, May and
November, and such special sessions at such places as it deems
necessary to expedite the business of the court.

The court shall record its acts and proceedings. The
Secretary of State, ex-officio, shall be clerk of the court, but may
appoint a deputy, who shall be an officerof the court, to act in his
stead. The deputy shall take an oath to discharge his duties faith-
fully and shall be subject to the direction of the court in the per-
formance thereof.

The Secretary of State shall provide the court with a suitable
court room, chambers and such office space as is necessary and
proper for the transaction of its business.
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g, The Court shall have jurisdiction to hear and determine
the f%llowing matters :

A. All claims against the state founded upon any law of the
State of Illinois, or upon any regulation thereunder by an executive
or administrative officer or agency.

B. All claims against the state founded upon any contract
entered into with the State of Illinois.

C. All claims against the State for damages in cases sounding
in tort, in respect of which claims the, claimants would be entitled
to redress against the State of Illinois, at law or in chancery, if
the State were suable, and all claims sounding in tort against The
Board of Trustees of the University of Illinois; provided, that an
award for damages in a case sounding in tort shall not exceed the
sum of $2,500.00 to or for the benefit of any claimant. The defense
that the State or The Board of Trustees of the University of 1li-
nois is not liable for the negligence of its officers, agents, and em-
ployees in the course of their employment shall not be applicable
to the hearing and determination of such claims.

D. All claims against the State for personal injuries or death
arising out of and in the course of the employment of any State
employee and all claims against The Board of Trustees of the Uni-
versity of Illinois for personal injuries or death suffered in the
course of, and arising out of the employment by The Board of
Trustees of the University of Illinois of any employee of the Uni-
versity, the determination of which shall be in accordance with the
substantive provisions of the Workmen’s Compensation Act or the
Workmen’s Occupational Diseases Act, as the case may be.

E. All claims for recoupment made by the State of Illinois
against any claimant.

§ 9. The Court may:

A. Establish rules for its government and for the regﬁ-
lation of practice therein; appoint commissionersto assist the
court in such manner as it directs and discharge them at will;
and exercise such powers as are necessary to carry into effect
the powers herein granted.

B. Issue subpoenas to require the attendance of witnesses
for the purpose of testifying before it, or before any judge of
the Court, or before any notary public, or any of its eommis-
sioners, and to require the production of any books, records,
papers or documents that may be material or relevant as evi-
dence in any matter pending before It. In case any person
refuses to comply with any subpoena issued in the name of
the chief justice, or one of the judges, attested by the clerk,
with the seal of the court attached, and served upon the per-’
son named therein as a summons at common law Is served, the
circuit court of the proper county, on application of the clerk
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of the court, shall compel obedience by attachment proceedings,
as for contempt, as in a case of a disobedience of the require-
ments of a subpoena from such court on a refusal to testify
therein.

§ 10. The judges, commissioners and the clerk of the court
may administer oaths and affirmations, take acknowledgments of
instruments in writing, and give certificates of them.

§ 11. The claimant shall in all cases set forth fully in his
petition the claim, the action thereon, if any, on behalf of the State,
what persons are owners thereof or interested therein, when and
upon what consideration such persons became so interested; that
no assignment or transfer of the claim or any part thereof or in-
terest therein has been made, except as stated in the petition; that
the claimant is justly entitled to the amount therein claimed from
the State of Illinois, after allowing all just credits; and that claim- -
ant believes the facts stated in the petition to be true. The petition
shall be verified, as to statements of facts, by the affidavit of the
claimant, his ‘agent, or attorney.

§ 12. The court may direct any claimant to appear, upon
Teasonable notice, before it or one of its judges or commissioners or
before a notary and be examined on oath or affirmation concerning
any matter pertaining to his claim. The examination shall be
reduced to writing and be filed with the clerk’of the court and
remain as a part bf the evidence in the case. If any claimant, after
being so directed and notified, fails to appear or refuses to testify
or answer fully as to-any material matter within his knowledge,
the court may order that the case be not heard or determined until
he has complied fully with the direction of the court.

§ 13. Any judge or commissioner of the court may sit at any
place within the State to take evidence in any case in the court.

§ 14. Whenever any fraud against the State of Illinois is
practiced or attempted by any claimant in the proof, statement,
establishment, or allowance of any claim or of any part of any
claim, the claim or part thereof shall be forever barred from prose-
cution in the court.

§ 15. When a decision is rendered against a claimant, the
court may grant a new trial for any reason which, by the rules of
common law or chancery in suits between individuals, would fur-
nish sufficient ground for granting a new trial.

§ 16. Concurrence of two judges is necessary to the decision
of any case.
§ 17. Any final determination against the claimant ‘on any

claim prosecuted as provided in this Act shall forever bar any
further claim in the court arising out of the rejected claim.
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§ 18. The court shall file with its clerk a written opinion in
each case upon final disposition thereof. All opinions shall be
compiled and published annually by the clerk of the court.

§ 19. The Attorney General, or his assistants under his
direction, shall appear for the defense and protection of the inter-
ests of the State of Illinois in; all cases filed in the court, and may
make claim for recoupment by the State.

§ 20. At every regular session of the General Assembly, the
clerk of the court shall transmit to the General Assembly a com-
plete statement of all decisions in favor of claimants rendered by
the court during the preceding two years, stating the amounts
thereof, the persons in whose favor they were rendered, and a
synopsis of the nature of the claims upon which they were based.
At the end of every term of court, the clerk shall transmit a copy of
its decisions to the Governor, to the Attorney General, to the head
of the office in which the claim arose, to the State Treasurer, to the
Auditor of Public Accounts, and to such other officers as the court
directs.

§ 21. The Court is authorized to impose, by uniform rules,
a fee of $10.00 for the filing of a petition in any case; and to charge
and collect for each certified copy of its opinions a fee of twenty-
five cents for five pages or less, thirty-five cents for more than five
pages and not more than ten pages, forty-five cents for more than
ten pages and not more than twenty pages, and fifty centsfor more
than twenty pages. All fees and charges so collected shall be forth-
with paid into the State Treasury.

§ 22. Every claim cognizable by the court and not otherwise
sooner barred by law shall be forever barred from prosecution
therein unless it is filed with the clerk of the court within two
years after it first accrues, saving to infants, idiots, lunatics, insane
persons and persons under other disability at.the time the claim
accrues two years from the ,time the disability ceases.

§ 23. It is the policy of the General Assembly to make no
appropriation to pay any claim against the State, cognizable by the
court, unless an award therefor has been made by the court.

§ 24. “An Act to create the Court of Claims and to prescribe
its powers and duties,” approved June 25, 191'7, as amended, is
repealed. All claims pending in the Court of Claims created by
the above Act shall be heard and determined by the court created
by this Act in accordance with this Act. All of the records and
property of the Court of Claims created by the Act herein repealed
shall be turned over as soon as possible to the court created by this
Act.
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CASES ARGUED AND DETERMINED IN THE COURT
OF CLAIMS (F THE STATE OF ILLINOIS

(No. 3025—Claimant awarded ‘$1,646.12.)
Erva Jenvines PEnwerrn, Claimant, vs. State oF ILLiINOIS,
Respondent.
Opinion filed September 12, 1946.

Joun W. PrelnHs, for claimant.

Georce F. Barrett, Attorney General; C. ArRTHUR
Neser, Assistant Attorney General, for respondent.

WORKMEN’s comPENsaTioN ACT—when award may be made under.
Where a Supervisor at the Illinois Soldiers’ and Sailors’ Children’s
School at Normal, Illinois, sustains accidental injuries, arising out of
and in the course of her employment, an award for compensation for
such injuries may be made and for expenses of necessary medical,
surgical and hospital services incurred as are reasonably required to

relieve her of the effects of the injury; Section 8, paragraph (a) of the
Workmen’s Compensation Act. Penicell vs, State, 11 C. C. R. 365.

Eckert, C. J.

Claimant was injured on February 2, 1936, in an
accident arising out of and in the course of her employ-
ment as a Supervisor at the Illinois Soldiers’ and Sail-
ors’ Children’s School at Normal, Illinois. The injury
was serious, causing temporary blindness and general
paralysis. The facts are fully detailed in the case of
Penwell v. State, 11.C. C. R. 3\65, in which an award was
made to the claimant of $5,500.00 for total permanent
disability, $8,215.95 for necessary medical, surgical, and
hospi’tal services expended or incurred to and including
October 22, 1940, and an annual pension of $660.00. On
February 10, 1942, a further award was made to claim-
ant for medical and hospital expenses incurred from
October 22, 1940, to January 1, 1942, in the amount of
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$1,129.82. On March 10,1943, a further award was made
to claimant for medical and hospital expenses from
January 1, 1942, to December 31, 1942, in the amount of
$1,164.15. On March 15, 1944, a further award was made
" to claimant for medical and hospital expenses from Janu-
ary 1,1943, to and including September 30, 1943, in the
amount of $853.07. On April 17, 1945, a further award
was made to claimant for medical and nursing expenses
incurred from October 1,1943, to and including February
28, 1945, in the amount of $1,955.29. Claim is now made
for.an additional award of $1,666.12 for medical and
nursing expenses from February 28, 1945, to and in-
cluding April 1,1946.

Claimant remains totally paralyzed from the waist
, down, the paralysis being of a spastic type; her physical
condition has not improved. She has no control over her
lower limbs, nor over urine and faeces. From February
28, 1945, to and including April 1, 1946, she has been
required, to relieve her of her injury, and to 'prevent
deformity and to stimulate circulation, and for relief of
bed sores, to employ and receive medical services and
nursing attention. She remains helpless, requiring the
services of nurses or attendants to move her to and from
her bed, to change her bed clothing at least three or four
times a day, to administer light treatment to the affected
parts of her paralyzed body, and to rub her body with
ointments prescribed by her physician. Because of the
complete paralysis of her lower abdomen and legs, the
functioning of her kidneys and bladder is impaired, and
medical attention is required to flush these organ's and
to prevent infection arising from her impaired circula-
tion and paralysis. The services of a physician are
needed almost daily and must be rendered in her home.

Claimant has therefore employed a physician on a
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monthly basis at a charge of $75.00 per month, which is
a lesser rate than ordinarily charged, and for which she
seeks reimbursement in the total sum of $825.00. Claim-
ant also seeks reimbursement, at the rate of fifty cents
per day, in the total amount of $182.50, for board and
room of attending nurses. Such expenditure obviates
the employment of both a day and a night nurse. In
addition, claimant has expended, for nursing services,
$618.50, and for drugs and supplies, $40.12. She has sub-
mitted to the court, with her verified petition, the original
receipts and vouchers showing payment of these re-
spective items, except a medical expenditure of $75.00 for
which a receipt for $55.00 only is submitted. This must
be disallowed to the extent of $20.00.

This court has heretofore held that under Section 8,
paragraph (a) of the Workmen’s Compensation Act,
claimant is entitled to such care as is reasonably required
to relieve her of the effects of the injury: (Penwell V.
State, supra.) There has been no change in claimant’s
physical condition to justify the denial of an award at
this time. The services claimed appear to have been
reasonably required and the charges to be reasonable
and just.

Award is, therefore, made to the elaimant for med-
ical and nursing expenses from February 28,1945, to and
including April 1,1946, in the sum of $1,646.12, which has
accrued and is payable forthwith. The court reserves
for future determination claimant’s ,need for further
medical, surgical and hospital services.
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(No. 3718 —Claim denied.)

WAYNE MEerLoN, Claimant, vs. STATE oF lLLINOIS, Respondent.
Opinion filed September 12, 1946.

JoHn T. Rearnow, of Quincy, for claimant.

Georce F. Barrert, Attorney General; C. ARTHUR
NeBeL, Assistant Attorney General, for respondent.

WORKMEN'S compeENsATION ACT—when claim for partial disability
will be denied. Where there is no showing in the record as to any dif-
ference between the average amount which claimant earned before the
accident and the average amount which he is earning or is able to earn-
in same suitable employment or business since the accident, no award
can be made for partial incapacity; Section 8, paragraph (D) of the
Act.

Evans vs. State, 13 C. C. R. 65.
Doyle vs. State, 13 C. C. R. 179.

Ecokerr, C. J.

On May 29, 1941, the claimant, Wayne Mellon, while
in the employ.of the respondent, and while standing on
a scaffolding painting a bridge, slipped and fell, injuring
his back and left hip. He alleges that he has incurred
medical bills in the amount of $150.00; that his earnings
during the year immediately preceding the accident were
$1,200.00; and that he has received on account of tem-
porary total disability $138.84. He seeks an award for
medical services, for additional total temporary, and for
complete and permanent disability.

At the time of the injury the employer and employee
were operating under the provisions of the Workmen's
Compensation Act of this State, and notice of the'acci-
dent and claim for compensation were made within the
time provided by the Act. The accident arose out of and
in the 'course of claimant's employment.

Immedlately following the accident, claimant was
taken to the office of Dr. A. R. Denny at Perry, lllinais,
and at the order of Dr. Denny, claimant was taken by
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ambulance to St. Mary's Hospital in Quincy, where he re-
mained under'the care of Dr. J. E. Miller until June
20th. He theii'returned to his home.

Various doctors treated the claimant after his dis-
charge from the hospital on June 20th. They were un-
able to find any objective symptoms. Despite this fact,
the Division arranged for further treatments in the'hope
‘'of obviating the complaints, and claimant was paid for
temporary total disability for the period of May 30th to
August 31st, 1941. The respondent also paid all medical
and hospital treatments in the total amount of $332.98:

The claimant, testifying in his own behalf, stated
that he lives with his sister on a farm of ninety acres;
that since the injury on May 29, 1941, he worked for ten
days sorting apples at an orchard, and has worked on his
own farm with his father, taking care of cattle and hogs,
and planting and cultivating the fields. He stated that
he could not ride a tractor, but could ride a gang plow;
that prior to his injury and his employment by the re-
spondent, he had done general farming; that since his
injury there were numerous farm operations which he is
unable to do.

It is clear from the record that claimant is not
entitled to an award for medical expenses since these
were all paid by the respondent. It is also clear that
claimant is not entitled to further payments on account
of temporary total disability since he was advised on
August 20, 1941, that he was able to return to work, and
since the respondent did not terminate the compensation
payments until August 31, 1941. ’

It is also clear from the record that claimant is not
entitled to an award for total permanent disability.
There is no doubt that claimant received an injury which
arose out of and in the course of his employment, but
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from his own testimony, he has been, and is able to do
farm work.

There is no showing in the record as to any differ-
ence between the average amount which claimant earned
before the accident and the average amount which he is
earning or is able to earn in some suitable employment
or business since the accident. Under paragraph (d) of
Section 8 of the Workmen’s Compensation Act of this
State, in the absence of such a showing, no award can be
made for partial incapacity. (FEwvans v. State, 13 C. C. R.
65; Doyle v. State, 13 C. C. R. 179.)

Since claimant has failed to establish his claim for
either total permanent disability or partial permanent
disability, and since the record shows that his medical
expenses and compensation for total temporary dis-
ability have been fully paid by the respondent, an award
is denied.

Case dismissed.

(No. 3778 —Claimant awarded $20.00.)

WiLriam F. DaHLER, Claimant, vs. STATE oF ILLINOIS,
‘ Respondent.

Opinion filed September 12, 1946.

Pence B. Org, Joliet, llinois, attorney for claimant:

Georce F. BarretT, Attorney General, for respond-
ent; Wm. L. Morcan, Assistant Attorney General, of
counsel.

WORKMEN’S COMPENSATION act—claim for partial loss of vision—
unless there are or have beenwbjective symptoms or conditions proven
—and mot within the physical or mental control of the injured person—
«an. award will be denied. ,Where compensation under the Workmen’s
Compensation Act is sought for partial loss of vision of eyes, an award
is justified only if such injuries as are proven by competent evidence,
of which there are or have been objective symptoms and conditions
proven, not within the physical or mental control of the injured em-
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ployee himself, and where the only symptoms are those disclosed by
such employee, no award for compensation can be made.

SAME —burden of proof on claims under—is on claimant. In claims
for’ compensation under the Workmen’s Compensation Act, the burden
of proof is on claimant to prove his claim by a preponderance or greater
weight of evidence.

Damron, J.

This is a claim for benefits-under the Workmen’s
Compensation Act. The record consists of the following :

1

Complaint.

Departmental Report.

Rule to show cause.

Motion of claimant for discharge of rule supported by affidavit.
Second rule to show cause.

Motion of claimant for discharge of rule supported by affidavit.
Claimant‘s brief and argument.

Copy of transcript of evidence.

Bill of D. V. Sheffner, Court Reporter.

Brief and argument of respondent.

SCOPNDIO AWM R

=

The evidence in the case was taken on the 8th day
of May 1946 at Joliet, Illinois. It shows that on the 9th
day of October 1942, this claimant, while employed by
respondent as Assistant Foreman in the Master Mechan-
ics Department at the State Penitentiary at Joliet, Illi-
nois, was struck on the head with a gun wielded by a
prisoner, one of a group of inmates who was attempting
to escape from the institution. The evidence further dis-
closes that as a result of said blow, the claimant was
incapacitated for a period of five days after which he
returned to his normal employment. Claimant was given
immediate medical attention at the prison hospital; the
wound on his head was treated and he was taken to his
home. Testimony shows that the wound itself gave the
claimant very little trouble but left a scar on his head.

Claimant further testified that thereafter his eyes
commenced getting weaker and he suffered considerable
pain from frequent headaches. Claimant testified that at



the time of the attack he was 61 years of age and had
been wearing glasses for ten years and the glasses he
was wearing at the time of the taking of the testimohy
had been made for him by Dr. Howard N. Flexer, Eye,
Ear, Nose, and Throat Specialist of Joliet, a member of
the prison medical staff.

Dr. William Fletcher, physician and surgeon of
Joliet, was called on behalf of claimant. This physician
testified that he had been employed at the Joliet Peni-
tentiary for about 18 years as a physician and that he
had known the claimant for about 25 years and had been
the family physician; that so far as he knew, claimant’s
health prior to the time he was injured, was good. This
statement was based on the fact that claimant had never
consulted him as a physician. He testified that in his
,opinion, based on his general experience and from know-
ing claimant personally both before and after he re-
ceived this injury, that claimant’s headaches and eye
condition might, or could have been, caused by the blow
on the head which claimant received on the 9th day of
October 1942.

Over the objection of counsel for the respondent, a
letter was introduced in evidence, from Dr. Howard N.
Flexer, dated April 19,1946, which is in words and figures
as follows: '

“lI, Howard N. Flexer, M. D., do hereby state that | have been en-
gaged in the specialty of Eye, Ear, Nose and Throat in Joliet, II1., for
the past twenty-six years.

I am also the Eye, Ear, Nose and Throat Specialist at the Illinois
State Penitentiaries at Joliet, Ill.

I hereby certify that I examined the eyes of Mr. William F. Dahler,
guard, employed at Stateville Penitentiary, on February 29, 1944. At
that time he was fitted for spectacles by me. His vision in each eye
singly was 20/50 uncorrected, and 20/30 corrected, which means that
he has a visual loss of 16.59% uncorrected, and 5.59% corrected in each
eye.

I again examined him on April 18, 1946, at which time his vision
was 20/100 in each eye singly, a loss of 44% in vision. With the above

‘
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mentioned spectacles, his vision is now but 20/50 or a visual loss of
16.5%.

His vision is now, 27.5% worse than it was in 1944. With the his-
tory of a blow on the head, as this man gives, there might be some
close relationship to his visual loss, from said blow.”

This letter was not admissible and the objection of
the Attorney General must be sustained. We have care-
fully considered the evidence remaining in this record.
Under the law, all of the evidence offered by claimant
on his own behalf, in reference to his ill-being must be
considered as subjective and the testimony of Dr. Wil-
liam Fletcher, called on behalf of claimant, does not tend
to support the evidence of loss of vision to claimant’s
eyes.

In claims for compensation under the Workmen’s
Compensation Act, the burden of proof is on claimant to
prove his claim by a preponderance or greater weight of
the evidence.” Alexander vs. State, 13 C. C. R. 5; Brade-
cich vs. State, 13 C. C. R. 56; Pearman vs. State, 13
C. C. R. 84, and awards can only be made for injuries
and only such injuries, as are proven by competent evi-
dence, of which there are, or have been objective condi-
tions or symptoms proven, not within the physical or
mental icontrol of the injured employee! himself, and
unless there are or have been objective conditions or
symptoms proven, no award for compensation can be
made. Nichols vs. State, 10C. C. R. 80; Wasson vs. State,
10 C. C. R. 497; Peck vs. State, 10 C. C. R. 56; Sprague
vs. State, 14 C. C. R. 116.

His claim for partial loss of vision to his eyes due
to the accident has not been proven. The proof in refer-
ence to this claim does not comply with the rule as enun-
ciated in the above cited cases. An award is therefore
denied. |
D. V. Sheffner has filed a claim for taking and tran-
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scribing the depositions in this case. The charges amount-
ing to $20.00 are found by us to be fair, reasonable and
customary. Therefore, an award is hereby entered in
favor of claimant William F. Dahler for the use of D. V.
Sheffner in the sum of.Twenty ($20.00) Dollars.

(No. 3785—Claimant awarded $366.00.)

FLovyp Cook, Claimant, vs. STATE oF lLLINOIS, Respondent.
Opinion filed September 12, 1946.

CHArLEs G. Seiper, Elgin, lllinois, attorney for
claimant. '

Georce F. BArRreTT, Attorney General, for respond-
ent; WM. L. Morean, Assistant Attorney General, of
counsel.

WORKMEN’s compENsaTion ACT—when award for temporary total,
disability may be made under. Where an employee of State sustains
accidental injuries, arising out of and in the course of his employment,

while engaged in hazardous work, an award for compensation may be
made therefor in accordance with the Act.

StreuraTION—0hen, award may be made on. Where a stipulation
is entered into between the State and claimant under the Workmen’s
Compensation Act, for full settlement, of such claim by payment by the
State of an amount agreed thereon, an award may be made on such
stipulation, when same appears to be in accordance with the facts and

law applicable thereto.
DaMRoON, J.

This complaint was filed on the 29th day of March
1943. The record consists of said complaint, depart-
mental report, transcript of evidence, stipulation, rule
to show cause; abstract of evidence, and claimant’s state-
ment, brief, and argument.

The stipulation filed herein shows that claimant at
the time of his injury was being paid $225.00 per month
without maintenance; that the State of Illinois, in the
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operation of the Elgin State Hospital, is under the Work-
men’s Compensation Act, in that the employment is
hazardous; that the questions presented to this Court
are whether or not the claimant was injured in the course
of and arising out of his employment, and whether or not
proper notice was given under,the Workmen’s Compensa-
tion Act.

The evidence discloses that at the time of the filing
of this complaint, the claimant was 46 years of age, was
an employee of the Department of Public Welfare, work-
ing at Elgin State Hospital as a stationary engineer;
that he entered the employ of the respondent in October
1920 as an attendant and was gradually promoted from
that date to the 6th day of October 1942 to the last men-
tioned position.

The evidence discloses that on the last mentioned
date, he was lifting a 50 Ib. sack of lime in the engine
room of the Elgin State Hospital for the purpose of
putting the lime in a water softener; in order to place
this material in the water softener, he was required to
lift said sack above his head; the sack became loosened
from his grip, struck him causing him to fall to the floor,
the bag again fell back against him striking him in the
stomach at the left side above the hip bone; that he suf-
fered severe pain in his left side in the region of the
groin. He went to Dr. Raymond G. Scott, Geneva, Illi-
nois, for examination on October 6, 1942; that Dr. Scott
after an examination of the claimant, diagnosed his con-
ditio; as a left inguinal hernia and recommended that
an operation be performed upon the claimant in order to
repair said hernia. Dr. Scott furnished claimant with a
truss to be worn by him until the operation was per-
formed. The’record further discloses that on the same
date, the claimant reported his-injury to Benjamin D.



12

Burdick, the master mechanic at said institution, who
was the immediate superior of the claimant.

The evidence further discloses that Burdick sent
claimant to the general hospital on the grounds of the
Elgin State Hospital where. he was examined .by Dr.
Groner, who also informed claimant that he had suffered
a hernia and that it could not be eured without an opera-
tion. Claimant testified that prior to the accident he had
never had trouble before in the region of the stomach or
the groins.

On November 24, 1944 the following stipulation was
entered into by and between the attorneys of record:

“It is hereby stipulated and agreed by and between the above

claimant by Charles G. Seidel, his attorney, and the above respondent
by George F. Barrett, its attorney, as follows:

1. That the fair and ‘reasonable cost of an operation to correct a
left inguinal hernia is Three Hundred Dollars ($300.00) and that the

average temporary total disability due to such treatment is four (4)
weeks.”

\

Upon consideration of this record, we make the fol-
lowing findings: That the claimant and respondent were
on the 4th day of October 1942, operating under the pro-
visions of the Workmen’s Compensation Act; that on
the date last above mentioned, said claimant sustained
accidental injuries which did arise out of and in the
course of the employment and that notice was given said
respondent within two days thereafter and claim for
compensation on account thereof was made on said re-
spondent within the time required under Section 8, par.
(d-1) of the Act.

That the earnings of the claimant during the year
next preceding the ‘injury were $2,700.00 and that the
average weekly wage was $51.92; that claimant at the
time of the injury was 46 years of age and had no de-
pendent children.
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The Court finds that said claimant sustained a left
inguinal hernia as a result of said accidental injury and
that under the stipulation in this case, the respondent
shall provide said claimant with the necessary medical,
surgical, and hospital services -to the amount of $300.00
to cure or relieve from the effects of the injury as pro-
vided in paragraph (d-1) of Section 8 of said Act as
amended. The Court further finds that it is provided in
said stipulation that the respondent shall pay to the
‘claimant a sum representing four weeks as temporary
total compensation during the recovery period after said
operation.,

An award is therefore entered in favor of claimant,
Floyd Cook, in the sum of Three Hundred ($300.00)
Dollars for surgical and hospital expenses and the sum
of Sixty-Six ($66.00) Dollars for four weeks temporary
total compensation at $16.50 per week making a total of
Three Hundred. Sixty-Six ($366.00) Dollars.

The claimant having elected to select his own sur-
geon to perform this necessary operation, the payment
of the above award in a lump sum to this claimant by
the respondent shall extinguish and bar all claims for
compensation for any disability suffered by claimant
hereafter as a result of said injury.

(No. 3848 and No. 3849 —Consolidated Claimants awarded $2,129.12.)

CarL F. Jesse and JAMES R. CARPENTER, Claimants, vs. STATE oF
ILLINOIS, Respondent.

Opinion Pled September 12, 1946.

Pence B. Orr, of Joliet, Illinois, for claimant.

Georce F. BarretT, Attorney General; WiLLiam L.
Morcan and C. ArTHur NEeBEL, ASsistants Attorney Gen-

eral, for respondent.
—2
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WORKMEN’S COMPENSATION AcT—where award may be made under
for temporary total and permanent partial loss of wvision or for the
permanent and complete loss of its use. Where employees of State sus-
tain accidental injuries, arising out of and in the course of their em-
ployment, resulting in the partial loss of vision or the loss of sight of
an eye, or for the permanent and complete loss of its use, awards for
compensation for such injuries may be made in accordance with the
provisions of the Act, upon compliance with the terms thereof and
proper proof of claim.

Sam — no provision therein for compensatzon for partaal loss of
hearing. The Workmen’s Compensation Act does not provide for com-
pensation for partial loss of hearing. Claimant failed to establish a
causal connection between alleged loss of hearing and the injury in
question.

Same—disfigurement—awhen not compensable under. To justify an
award for disfigurement, same must not only be permanent and serious,
but must be such a disfigurement as affects a person’s employment, and
where such person is able to procure employment similar to that in

which he was engaged at time of injury causing disfigurement, with
no reduction of earnings as a consequence thereof, no award can be
made for same. Tyler vs. State of Iztinois, 12 C. C. R. 101.

EckerT, C. J.

On “June 12, 1945, at a special term of this court, an
opinion was rendered in the consolidated case of Marie
McAsey, Administratrix of the Estate of Edward J.
McAsey, deceased, Carl F. Jesse, and James R. Car-
penter, Claimants, vs. State of Illinois, Respondent, Nos.
3847, 3848, and 3849. An award was made to Marie
McAsey, as Administratrix of the Estate of Edward J.
McAsey, deceased, but the claims of Carl F. Jesse and
James R. Carpenter were continued for consideration of
further evidence as to the extent of the disabilities of the
respective claimants. The facts are fully set forth in the
former opinion. .

Since the entry of that decision, further hearing was
had on the Jesse and Carpenter claims, and further evi-
dence was presented to establish the extent of their
respective injuries. The court is now of the opinion that
Carl F. Jesse, as a result of his injury, sustained a 16%
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loss of vision in both eyes, and is entitled to an award
for such loss. He has failed, Lowever, to establish a
causal connection between an alleged loss of hearing in
his left ear and the injury in question, and has failed to -
prove a serious and permanent disfigurement to his face.
A compensable disfigurement must not only be perma-
nent and serious, but must be such a disfigurement as
affects a person’s employment. Where a person is able
to procure employment similar to that in which he was
engaged at the time of the injury which caused the dis-
figurement, with no reduction of earnings, an award is
. not justified. (Tyler vs. State of Illinois, 12 C. C. R.
101.) Claimant Jesse’s present employment is the same
as his employment at the time of the injury, at an in-
creased salary. Furthermore, the photographs offered
in evidence indicate no disfigurement that would affect
-his employment. No award can be made for loss of hear-
ing or for disfigurement.

The court is also now of the opinion that James R.
Carpenter, as a result of his injury, suffereda 28% loss
of vision in both eyes, and is entitled to an award for
such loss. His injury also necessitated the extraction of
his upper teeth, and the insertion of a plate, at a total
cost of $260.00, for which an award may properly be
made. ,

Claimant Jesse’s earnings for the year immediately
preceding his injuries were $1,908.00, or an average
weekly wage of $36.69. He had three children under six-
teen years of age dependent upon him for support. His
compensation rate is, therefore, $18.00 per week. The
injury having occurred after July Ist, 1939, this must be
increased 10%, making a total compensation rate of
$19.80. For the loss of sight of an eye, or for the perma-

-nent and complete loss of its use, claimant would be
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entitled to 509% of his average weekly wage for 120
weeks. Since he has suffered a 16% loss of use of both
eyes, he is entitled to an award of $19.80 per week for a
period of 38.4 weeks, or the sum of $780.32.

Claimant Carpenter’s earnings for the year immedi-
ately preceding his injuries were $2,328.00, or an average
weekly wage of $44.77. He had no children under sixteen
years of age dependent upon him for support. His com-
pensation rate is, therefore, $15.00 per week. The injury
having occurred after July Ist, 1939, this must be in-
creased 10%, making a total eémpensation rate of $16.50.
For the loss of sight of an eye, or for the permanent and
complete loss of its use, claimant would be entitled to
90% of his average weekly wage for 120 weeks. Since he
has suffered a 28% loss of use of both eyes, he is entitled
to an award of $16.50 per week for a period of 67.2 weeks,
or the sum of $1,108.80. To this must be added the neces- .
sary dental charges in the amount of $260.00, making a
total of $1,368.80.

Julia Z. Hertz, Court reporter, of Joliet, Illinois, is
entitled to payment of $25.00 for reporting the testimony
at the hearing on December 28, 1945.

An award is therefore entered in favor of claimant,
Carl F. Jesse in the amount of $760.32 payable forthwith,
and an award is entered in favor of claimant, James R.
Carpenter-in the amount of $1,368.80 payable forthwith.

This award is subject to the approval of the Gov-
ernor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employees’’.
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(No. 3880—Claim denied.)

MARIE PeTersON, Claimant, vs. StaTte oF lLLINoOIS, Respondent.
Opinion Pled September 12, 1946.

JoserH 'W. Koucky, of Chicago, for claimant.

Georce F. BarretT, Attorney General, and WiLLiam
L. Moraan, for respondent.

WORKMEN’S COMPENSATION AcT—claim for partial permanent lia-
bility upder paragraph (D) Section 8 thereof — proof necessary to sus-
tain. Where claimant could return to work but failed to do so, there is
no basis for determination of the difference between the average amount
which an employee earned before the accident, and 'the average amount
the employee is earning or is able to earn-in some suitable employment
or business after the accident, as provided in Section 8 (D) of the
Workmen's Compensation Act, hence no award can be made for partial
disability.

SAME —burden of proof in claims under—is on claimant. Where ~
claimant has failed to sustain the burden of proof imposed upon her by
the Workmen's Compensation Act—the claim will be denied.

EckerT, C. J.

Claimant, Marie Peterson, filed her complaint on
October 3rd, 1944 alleging that on August 23, 1944, while
in the employ of the respondent at the Chicago State
Hospital, and while in the discharge of her duties attend-
ing a patient, she slipped and fell, sustaining injury to
her coccyx and back. The complaint contains the neces-
sary allegations as to notice, and prays 'for an award
for total temporary disability, for loss of use of both
legs, and for complete and permanent disability.

Claimant, testifying on her own behalf, stated that
while attempting to assist a'patient in an epileptic seiz-
ure, she fell to the floor, injuring her coccyx; that she
was then taken to Dr. Cohen, a member of the hospital
staff, and was hospitalized for two weeks. Upon her
release from the hospital, she returned to her home, and
- received no further medical treatment. When asked
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whether she had returned to work, she stated she had not
because ““l am not doing as good as I could be, | was
for awhile. | feel pretty good and for the last two weeks
I seem to have more pain again.”” She stated that her
pain was at the bottom of her spine; that sometimes it is
more severe while walking or working; that “it kind of
bothers my back here, and | have that for the last week
and a half.”

Dr. Albert C. Field, called as a witness for claimant,
testified that he examined claimant on December 28, 1944
and found some rigidity in the gluteal region which in-
creased on palpations over the coccygeal region; that
the tip of the coccyx is turned over; that an X-ray which
he took showed a fracture of the lower end of the coccyx.
He further stated that these palpations showed pains
which invblved involuntary muscle spasms, indicating an
inflammatory condition in the region of the coccyx. Dr.
Field then indicated that claimant should be re-examined,
having in mind an operation to remove the coccyx.

Dr. Benjamin Cohen, testifying on behalf of respond-
ent, stated that he examined claimant immediately after
the accident, and ordered an X-ray, which showed a frac-
ture of the fifth sacral segment, with slight anterior
displacement of the distal fragment. He stated that
claimant was in the hospital from August 23rd until Sep-
tember 11th when she was discharged with the recom-
mendation that if she continued to have difficulty in the
region of the coccyx, she could be sent to the Illinois
Research Hospital for further examination, and possible
surgery. He testified that claimant never asked for such
examination, but that ten days prior to the hearing she
asked him whether or not she needed surgery. He exam-
ined her at that time, told her she should return to work,
but advised her not to do any heavy lifting. The hearing
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was then continued to permit examination of claimant
at the Illinois Research Hospital.

At the second hearing, which was held approximately
five months after the first, claimant testified that she had
been to the Illinois Research Hospital, was examined, and
was told that an operation on her back was not advisable.
She also testified that’her back still ached, and her legs
“still give me trouble”. No further testimony was taken.

It is clear from the record that claimant sustained
an injury to her back arising out of and in the course of
her employment. From the medical testimony it also
. appears that claimant’s alleged discomfort could be re-
lieved by a. comparatively simple operation. Claimant,
although testifying that she was advised against such an
operation, produced no medical testimony to indicate
whether the operation would not in fact relieve the dis-
comfort, or whether her condition was such that the
operation was unnecessary.

Claimant seeks an award for total permanent dis-
ability. It is clear from the record, however, that she is
not totally disabled; it is undisputed that she could and
should return to her former employment, except that she
should not attempt heavy lifting. No award can there-
fore be .made for complete disability.

Nor can an award for partial incapacity be made.
Section 8 (d) of the Workmen’s Compensation Act of
this State provides that compensation for partial in-
capacity shall be determined by the difference between
the average amount which an employee earned before
the accident, and the average amount which the employee
is earning or is able to earn in some suitable employment
or business after the accident. The record in this case
shows only that claimant could return to her work at the
Chicago State Hospital. The court can not guess whether
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or not her salary would be more or less than that earned
prior to the injury.

The record contains no evidence whatever of any
injury to, or the loss of use of either of her legs. That
allegation of the complaint is wholly unsupported. The
claimant has failed to sustain the burden of proof im-
posed upon her by the Workmen’s Compensation Act.

An award is, therefore, denied.

A. M. Rothbart, Court Reporting Service, has filed a
claim for taking and transcribing the testimony in this
case. The charges in the amount of $28.00 are fair,
reasonable, and customary. An award is, therefore,
entered in favor of A. M. Rothbart Court Reporting
Service, in the amount of $28.00.

(No. 3885 and No. 3886 —Claim denied.)

MiLbreED ANN ForresTER, Claimant, vs. STATE oF InninoIs,
Respondent.

Opinion filed September 12, 19/6.

J. W. Koucky, Chicago, Illinois, attorney for claim- -
ant.

Georce F. BarretT, Attorney General, for respond-
ent; WizLiam L. Morean, Assistant Attorney General,
of counsel.

‘WORKMEN’S COMPENSATION ACT—Where claim for compensation for
permanent partial disability to right hand of claimant will be denied.
Where compensation under the Workmen’s Compensation Act is sought
for permanent partial disability to right hand, the injury complained
of must be proven by competent evidence of which there are or have
been objective conditions or symptoms proven, not within the physical
or mental control of the injured employee—otherwise the claim must
be denied.

SAME —burden of proof in claims under—is on claimant. Where
claimant failed to sustain her claim by competent evidence the same
must be denied.
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Damron, J.

On October 13, 1944 this claimant filed two com-
plaints in this Court.

She alleges that she has had two accidents while in
the course of her employment at the Chicago State Hos-
. pital, Chicago, Illinois. Both of the alleged injuries were
to her right hand. Complaint No. 3885 avers that her
right hand was injured on January 22, 1944,

Complaint No. 3886 avers that her right hand was
again injured on September 7, 1944,

The evidence- offered on behalf of claimant and
respondent is so intermingled that we have elected to
consolidate both complaints.

Claimant, testified on direct examination that on
January 22, 1944 while attempting to make a patient
arise from bed the patient attacked her causing her to
fall, fracturing the third metacarpal bone of the middle
finger of the right hand. As a result of this accident she
lost four weeks employment, but was paid her full salary
and furnished.all necessary medical services. She fur-
ther testified that this injury and the subsequent injury
of September 7, 1946, which involves the same hand, has
compelled her to write with her left hand instead of her
right; that the finger felt tight and seemed to drag; that
one of the knuckles of the hand was depressed and that
the little finger does not extend as fully as it should and
the third finger hurt her all the time; that prior to the
accident her hand was normal.

Doctor A}bert C. Fields, called on behalf of claimant,
testified that he made an examination of the claimant on
September 20, 1944 for the purpose of testifying. He
testified that he took an X-ray film of claimant’s right
hand on the same day. This X-ray was introduced in
evidence and read by this medical witness. He said it
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shows a line in the third metadarpsl bone which in his
opinion was suggestive of bone injury. When asked if it
was a fracture he answered.

“It is my opinion it is a fracture which is fairly well healed.”
He was asked the following question.

Q. “Doctor, is this fracture causing this disability that you speak .
of 7

A. “The fracture plus the injury to the soft tissues the ligaments

and the tendons and the joint spaces. It is more of a soft tissue injury
than it is a fracture, because the fracture has healed.”
In reply to a question he estimated the functional loss
of use of claimant’s right middle finger to be a certain
percentage, to which the respondent objected. The ques-
tion and answer was improper and the objection will be
sustained. He further testified that claimant lacks about
three-quarters of an inch of bringing the tip of the-finger
to the palm of her hand, but there was no swelling present .
at the time of his examination. He testified further that
the condition that he found was permanent.

Doctor Benjamin Cohen was called as witness on
behalf of the respondent who testified that on January
22, 1944 he examined claimant and she told him about
having had an accident. He examined her right hand
and ordered an X-ray which revealed a fracture. Another
X-ray film was taken on his orders on February 15,1944,
a progress study, an X-ray film of the right hand re-
vealed a proper healing of the third metacarpal bone.
The above testimony was taken in Chicago on November
4, 1945.

On November 10, 1945 additional t&timony was
taken in Chicago in support of complaint No. 3886 under
which an award is sought for temporary total disability
and for loss or loss of use of her right hand under Para-
graph (e) Section 8 of the Workmen’s Compensation
Act.
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Doctor Albert C. Fields was called on behalf of
claimant, who again referred to his examination of
claimant’s right hand on September 20, 1944 which was
thirteen days subsequent to the alleged injury of Sep-
tember 7, 1944 which is now under consideration under
Complaint No. 3886. He testified that he found she had
suffered some loss of grip in her hand and some loss of
strength due to muscular strain that he assumed was
caused by the second injury.

Doctor Benjamin Cohen was called as a witness on
behalf of the respondent who testified that on September -
7, 1944 the claimant told him that a‘ disturbed patient
twisted the second finger of her right hand. He found
some swelling and tenderness of the finger and an
X-ray film taken at that time was negative for fracture.
However, this claimant was referred to Doctor P. S.
Procopie an orthopedic surgeon who made an examina-
tion on September 15, 1944 of claimant’s right hand.

Doctor Procopie filed his findings of this examina-
tion which is as follows:

“Examination of the right hand doesn’t show any laceration, de-
formity or abnormality. X-ray picture fails to show fracture or dis-
location. Function of the right hand is normal. (100% normal.)

DIAGNOSIS: Simple muscular strain. No disability.” Signed Doctor
P. S. Procopie.

We have carefully considered this record. Upon
examination.of the X-ray exhibit we find that it shows
no bone pathology and the testimony of this claimant
must be considered as subjective, and her complaints are
not supported by the medical testimony offered on behalf
of the respondent. Claims under the Workmen’s Com-
pensation Act must be proven by a preponderance of the
evidence. Section 8, Paragraph (i-3) of the Act provides :

“That all compensation payments named and provided for in para-
graphs (b), (c), (d), (e), and (£) of this section, shall mean and be
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. defined to be for injuries and only such injuries as are proven by com-
petent evidence, of which there are or have been objective conditions
or symptoms proven, not within the physical or mental control of the
injured employee himself.” )

This Court has consistently followed this section of the
Act in claims which have been brought before it. Peck
vs. State, 10 C. C. R. 5G; Wasson vs. State, 10C.C. R. 57;
Musick vs. State, 13 C. C. R. 34; Nichols vs. State, 13
C.C.R. 80.

The evidence in this record does not support her
claim of permanent partial disability to her right hand.
The claimant having failed to prove her claim, an award
is therefore denied in complaint No. 3885 and in com-
plaint No. 3886.

-

(No. 3899—Claim denied.)

Maupe CarLson, Claimant, us. STATE oF ILLINOIS, Respondent.
Opinion filed September 12, 1946.

JoserH W. .KOUCKY, of Chicago, for claimant.

Georce F. BarretT, Attorney General, and WiLLiam
L. Morean, for respondent.

WORKMEN’S COMPENSATION AcT—claim for temporarytotal disability,
for total loss of use of both legs, and for partaal permanent disability—
failure of medical testimony to show loss due to injury— bars award.
Where claimant seeking compensation for partial permanent disability,
fails to prove by a preponderance of the evidence that there is a causal
connection between the accident and the condition or incapacity com-
plained of, an award for such disability must be denied.

SamE—burden of proof inclaimswnder—is onclaimant. The burden
of proof is on claimant in claims under the Workmen’s Compensation’
Act. No award can be made based upon imagination, speculation or
conjecture, but must be based upon facts established by a preponderance
of the evidence.

EckerT, C. J.

Claimant, Maude Carlson, filed her complaint on
January 24, 1945, alleging that on February 18, 1944,
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while employed by the respondent at the Chicago State
Hospital, and while in the discharge of her duties, she,
slipped and fell. She alleged that the fall resulted in an
injury to her back and both legs. The complaint contains
the necessary allegations as to notice to the respondent.
It prays an award for temporary total disability, for
total loss of use of both legs, and for partial permanent
disability.

Within thirty days after the filing of the complaint,
a report of the Department of Public Welfare, in which
claimant had been employed, was filed,by the respondent.
Subsequently, and at its November term, this court
entered an order on claimant to show cause why the com-
plaint should not be dismissed for want of prosecution.
Thereafter, on December 6, 1945, hearing was had, and
the transcript of testimony was filed on April 3, 1946.

From the report of the Department of Public Wel-
fare, it appears that claimant entered the employ of the
Chicago State Hospital in February, 1928; that an injury
to claimant was reported to the Department as’having
occurred on February 8, 1944. A copy of the report of
the injury, made by Dr. B. Cohen, Staff Physician of the
Chicago State Hospital, to the Department of .Public
Welfare, under date of February 8, 1944, shows that
claimant, on that date, while working in the general din-
ing room of the Chicago State Hospital, accidentally
slipped and fell, and that the fall resulted in “tenderness
about left wrist’”” with “no treatment necessary.” The
injury was classified as trivial.

Claimant, testifying on her own behalf, testified in
part as follows :

“Q. You were working for the Chicago State Hospital in February,
1944; did anything unusual happen to you while worklng
there at that time?

A. Yes.
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Now, tell us when did this happen, this unusual occurrence?
The 18th of February, | do believe.

You are not sure?”

Well, my dietician gave me the date, too, she has it down.
What is the name of your dietician?

Miss Teller.

Is she your head nurse?

She was then, but she is not there now.”

>O PO PO PO

She further testified, that while helping one of the
patients, she slipped and fell, injuring her spine, her
right foot at the ankle, and her left-wrist; that she was
sent to the hospital, where she was interviewed by Dr.
Cohen; that she told Dr. Cohen that she had hurt her
spine and her foot and her wrist; that Dr. Cohen exam-
ined her wrist and said, “I think you will be all right,
Mrs. Carlson.’’; that he made no further examination;
that she saw him two days later, at which time he exam-
ined her foot, and suggested she take diathermy treat-
ments; that she took five such treatments, and saw Dr.
Cohen each time, excepting once when he was not in the
hospital.

Claimant also testified that during Dr. Coheii’s
absence another Doctor examined her foot; that he said,
“My, my, you got a very serious blood clot in your foot”;
that he ordered an X-ray taken; that after the X-ray
was taken, the unnamed doctor ordered her to bed; that
she stayed home the following Saturday and Sunday,
returning to the hospital on Monday, and went to0. bed;
that Dr. Cohen came to see her on Wednesday, examined
her right leg, and ordered medication. On the following
Friday, she testified, Dr. Cohen said she could go home,
but should return to the hospital on Sunday; that when
she went home her foot was paining her, and her hus-
band insisted she see another doctor, also unnamed. She
consulted this doctor only once, and testified that he said,
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“Lady, you should be in bed. You have a very serious
blood clot.”

Claimant, however, returned to the hospital on Sun-
day, saw Dr. Cohen again on Wednesday, and remained
in the hospital, under Dr. Cohen’s care, for a period of
twenty-one days.

During that period, she testified, another Doctor
came to see her, also unnamed, who was said to be a
blood clot specialist; that he told her, ‘‘Mrs. Carlson, |
am going to try to get you well;” that he gave her shots
in the arm and other medication; that at the end of the
twenty-one days she went home, “because the doctor who
said he would get me well, they would not let him in the
hospital.” She testified, however, that this same doctor
had been called for her by the hospital, and that he was
on the hospital staff. She testified that he said she had a
sprained ankle, and wrapped her foot from the toes to
the knees.

These wrappings were subsequently taken off by a
Doctor Vaughan, whom claimant employed when she re-
turned home at the end of the twenty-one day period.
She testified that Dr. Vaughan wrapped both of her feet
and legs in ice, and kept them in ice for nine weeks ; that
she remained in bed at home continuously for five
months; that Dr. Vaughan came to see her every day “at
first”, and about twice a week after her condition im-
proved.

Claimant testified that her right leg now ‘‘is very
bad;” that ¢‘it just gives away on me and when | walk
it don’t bend in here;” that it is stiff in the ankle; that
it swells when she walks on it, or when she stands on her
feet all day. She stated that she wears a rubber stocking
and when asked if she ever had any trouble with her
right leg prior to this fall, stated; “I never did.”
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Upon further examination in regard to the date of
the alleged injury, claimant again testified that she
cheeked the date of the fall with her head nurse; that
February 18th was the date given to her, and was the
date which appeared in a record book kept by this nurse.
The nurse,'however, was not called as a witness, nor the
record produced.

Dr. Albert C. Field, called as a witness on behalf of
claimant, stated that he examined claimant on December
30, 1944; that he found the movements of her back were
fairly well performed; that after bending forward and
assuming the erect position, there was some spasticity of
the lumbar muscles; that claimant complained on manip-
ulation on the lumbar region; that both legs were dis-
colored, reddened in appearance ;that there was evidence
of a marked circulatory disturbance; and that claimant
had a phlebitis in both legs, an inflammatory condition
of the veins of the legs, and a thrombosis. He testified
that such a condition could be caused by a fall, and when
asked if it were permanent, stated that it might be ¢‘some
improved, but it would be a long time in doing it.” On
cross-examination Dr. Field stated that he was testify-
ing as to an injury supposed to have occurred on Feb-
ruary 18,1944; that he knew nothing of the injury except
that claimant fell and injured her right foot and back;
that he knew nothing of an injury occurring on Februbry
8th, 1944.

Dr. Benjamin Cohen, called as a witness for the re-
spondent, testified that on the 8th of February 1944, he
was a member of the staff of the Chicago State Hgspital;
that on that date he had a complaint that claimant had
received an-injury; that claimant told him she acci-
dentally slipped and fell while working in the general
dining room; that upon examination he found a tender-
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ness about the left wrist; so trifling as to make treatment
unnecessary. He stated he found no thrombosis, and no
serious injury. He also testified that claimant had been
a patient at the hospital on numerous occasions, both
before and after the 8th of February, 1944; that she was
hospitalized on March 4, 1944 for a period of twenty-one
days; that she was treated by Dr. Ruess, a gynecologist,
because at that time she complained of a generalized
tenderness throughout her body, mostly her legs. On
cross-examination, Dr. Cohen testified that from an
examination on March 7th; he found a non pitting odema
in claimant’s legs which is generally due to a heart con-
dition, but he found no indication of a thrombosis or
phlebitis. He stated that claimant was very obese at the
time of the alleged disability; that a thrombosis might
be due to obesity because of the pressure on the veins,
varicose veins being a prominent cause of phlebitis. On
re-direct examination, Dr. Cohen stated that claimant
made no complaint of an injury to her legs on February
8th.

The claimant was subsequently re-called, and testi-
fied that since her employment at Chicago’State Hospital
she had broken her left wrist, had injured her ribs, had
had her gall bladder removed, had had one kidney re-
moved, had broken her arm, and had had an emergency
operation for appendicitis. Upon re-cross examination
she testified that in January, 1944 she employed one Dr.
Corbett as her physician. She could not recall the specific
date in January, but stated that she knew “it was when
Sonja Henie was here,” about the middle of January;
that she saw Dr. Corbett three times, having gone to him .
after the fall she sustained in the Stadium when she went
to see Sonja Henie and fell down and bruised both knees.

From the record, it is clear that claimant has a bad



30

medical history; that she had a fall in Janundry, 1944,
serious enough to require medical treatment; that she
fell while in the course of her employment on February
8th, 1944; that the only injury apparent on February 8th
was an injury to her wrist. The record is conflicting as
to whether or not there was a subsequent injury on the
18th of February, and as to the cause of the resulting
disability. The testimony of the claimant is contradictory
and wholly unsatisfactory.

Respondent's records show only the injury of Feb-
ruary 8, 1944, an injury which the examining physician
characterized as trivial. The testimony of the examining
physician also clearly shows that a month later his
examination did not disclose the condition' which claim-
ant insists resulted from an injury, not on February 8th,
but on February 18th, 1944. Neither the head nurse who
was alleged to have a record of the date of the injury,
nor Dr. Ruess, whom the records show was available,
and who treated claimant at the Chicago State Hospital,
nor Dr. Vaughan, whom she selected and employed, and
who treated her at home after she left the hospital, was
called by claimant as a witness. 'Instead she produced a
physician who examined her almost a year after the
alleged injury, and whose opinion and diagnosis in part
~ wag based on subjective symptoms.

‘Claimant has the burden of proving the causal con-
nection between the accident and the condition or in-
capacity which constitutes her claim for compensation.
Sanitary District v. Industrial Commission, 343 111. 236 ;
Sears Roebuck & Company v. Industrial Commission,
334111. 246; Mandell v. State,12C. C. R. 29. Liability can
not rest upon imagination, speculation or conjecture, but
must be based upon facts established by a preponderance



31

of the evidence. Springfield District Coal Company v.
Industrial Commission, 303 Ill. 528.

The court is of the opinion that claimant has not.
sustained her burden of proof; that any liability in this
case would be based, not upon facts, but upon conjecture.

An award is therefore denied.

A. M. Rothbart Court Reporting Service, has filed a
claim for taking and transcribing the testimony in this
case. The charges in the amount of $57.00 are fair,
reasonable and customary. An award is therefore entered
in favor of A. M. Rothbart Court Reporting Service in
the amount of $57.00.

(No. 3919—Claim awarded $1,340.65.)

DeaN Tummers, Claimant, vs. STATE oF ILLINoIS, Respondent.
Opinion filed September 12, 1946.

DixoN, Deving, BRAacken & Dixon, Dixon, lllinois,
attorneys for claimant.

Georce F. Barrett, Attorney General; Wwm. L.
Morcan, Assistant Attorney General, of counsel, for
respondent.

WORKMEN’S COMPENSATION act—attendant at Dixon State Hospital
within provisions of—when award may be made under for temporary
total liability and permanent partial loss of use of right hand. Where
attendant at Dixon State Hospital, in separating two patients engaged
in a fight, was bitten by ‘one of them on her right hand, resulting in
temporary total disability and permanent partial loss of use of said hand,
an award may be made for compensation therefor, in accordance with the
provisions of the Act, upon compliance by said employee with the re-
quirements thereof and proper proof of claims for same.

Damron, J. °

This is a claim for benefits under,the Workmen’s
Compensation Act.

The evidence discloses that claimant was first em-



32

ployed by the respondent at the Dixon State Hospital,
- Dixon, lllinois, as an attendant, on September 29, 1941
and worked continuously for the respondent until the
~ 17th day of August 1944,

.The evidence further discloses that on the last men-
tioned date, this claimant, in attempting to separate two
patients at said hospital who were engaged in a fight,
was bitten by one of the patients on her right hand.
Claimant testified that her right hand had been burned
from lye in 1925, which left a scar on this hand but she
had full functional use of it. The injury received by her
~on August 17, 1944 injured the scar tissue which was

. present due to the lye burn.

Considerable surgery was performed on claimant’s
right hand and skin was grafted thereto. She was hos-
pitalized for a considerable length of time, due to this
injury, from August 17, 1944 to January 1945. She
attempted to work during that month and did perform
her duties as an attendant for four days when she again.
found she required hospitalization. She was unable to
resume her employment thereafter until August 1, 1945
_upon which day she resumed her employment for_the
respondent and continued thereafter until December 1945
when she was discharged from her employment by the
respondent.

The amended report of the Department of Public
Welfare discloses that claimant’s annual wages for one
year preceding this injury amounted to $1,364.81 and
that the Department paid to the claimant, from the date
of her injury until she resumed her employment, as
temporarye total compensation, the sum of $489.50; this
excludes the sum of $16.13 which was paid to claimant
for salary for four days’ employment during January
1945.
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The evidence discloses that at the time of claimant’s
injury she was a widow and had one child aged 9 years
fully dependent upon her for support.

The medical testimony discloses that at the time the
evidence was taken on May 28,1946 claimant had suffered
a 25% total permanent loss of use of her right hand due
to said injury.

We calculate that from the date of the injury,
August 17, 1944 until claimant was able to resume her
employment was 49 weeks and 6 days. However, claimant
reported for work in January 1945, worked for respond-
ent four days during that: month for which she was paid.
She, therefore, is entitled to temporary total compensa-

.tion for 49 weeks and 2 days and is also entitled to, be
compensated for a 25% permanent loss of use of the
injured hand.

Her annual wages being $1,364.81, her average
weekly wage would be $26.24. Her weekly compensation
rate, therefore, based on 17%% increase and a 5% in-
crease for a dependent child, would be $16.19. We find,
therefore, that claimant is entitled to the sum of $797.93
for temporary total compensation for 49 weeks and 2
days, from which must be deducted the sum of $489.50
paid by respondent to claimant as temporary compensa-
tion during this period, leaving a balance due claimant
for temporary total compensation in the sum of $308.43;
claimant having suffered a 25% permanent partial loss
of use of her right hand would be entitled to 4214 weeks
at $16.19 or the sum of $688.07, making a total amount
due to claimant for temporary total and specific loss in
the sum of $996.50 as provided by Section 8 (Paragraphs
e, j, 1, and m) of the Act.

We further find from the evidence that all medical, .
hospital and surgical services have been furnished by
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the respondent with the exception of the sum of $344.15
which represents professional service rendered at the
Murphy Clinic, Dixon, Illinois, for a series of surgeries
of skin graftings, medications and dressings rendered to
client by Dr. David L. Murphy of said Clinic, which
amount we find to be fair and reasonable for the services
performed.

An award is therefore entered in favor of claimant
in the sum of Nine Hundred and Ninety-Six Dollars and
Fifty Cents, ($996.50) all accrued and payable in a lump
sum to her and a further sum of Three Hundred Forty-
Four Dollars and Fifteen Cents ($344.15) for the use of
Dr. David L. Murphy, making a total award of One
Thousand Three Hundred and Forty Dollars and Sixty-
Five cents ($1,340.65).

(No. 3932—Claim denied.)

WiLLiam W. STuenHEL, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion filed May 14, 1946.

Petition of claimant jor rehearing denied September 14, 1946.
H. C. StrauscHILD, for claimant.

Georce F. BarreTT, Attorney General, for respond-, |
ent.

Wwm. L. Morcan, Assistant Attorney General,.of
counsel.

WORKMEN’S COMPENSATION Act—making claim for and filing appli-
cation for compensation within time fixed an Section 24 of, condition
precedent to the right to maintain proceedings under. Where no com-
pensable time was lost, and no temporary compensation was due or paid
claimant under the Act, and no application for the same is filed within
time fixed therein, court is without jurisdiction to proceed with hearing
on claim filed thereafter and the same must be denied.



Damron, J.

This complaint was filed on the 26th day of Septem-
ber 1945, seeking an award under the provisions of the
Workmen’s Compensation Act. On October 4, 1945, the
respondent, through its Attorney General, filed a motion
to dismiss the complaint, based on the premise that it
appeared on the face of said complaint that the cause of
action was barred by the statute of limitations. Before
the motion to dismiss had been passed upon by this Court,
the claimant, by authority of Rule 14 of this Court, filed
an amended complaint on October 27, 1945, which com-
plied with the rules of this_.Court and cured the objection
raised by the respondent in reference to the statute of
limitations. This Court, at the November 1945 term,
denied the motion of the.Attorney General to dismiss
this claim.

The record as completed, now consists of the follow-
ing: complaint, motion of respondent to dismiss, the
statement, brief, and argument, notice to call up motion
to dismiss, motion of claimant to dismiss- or overrule
respondent’s motion to dismiss, amendment to complaint,
opinion of this Court denying motion to dismiss the com-
plaint, evidence on behalf of claimant and waiver of brief
and argument of both claimant and respondent.

On February 27, 1946 the evidence was taken of
claimant in support of the amended complaint. At that
time, a stipulation was entered into by and between the
parties which is in words and figures as follows:

“We can agree that William W. Stuenkel was employed by the
Division of Highways on July 5, 1944 as a section foreman; that on
that date an accident and injury occurred; that the Division of High-
ways and the employee are operating subject to the Workmen’s Com-
pensation Act; that notice and demand were made as provided by the
Workmen’s Compensation Act; that the petition herein was filed within

two years of the date of the accident as provided by law; that his
salary, exclusive of overtime, for.the preceding year was $1,170.85;
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that the Claimant was forty-five years old at the time of the accident,
was married and had no children under the age of sixteen dependent
on him for support.

It is also stipulated by and between the parties hereto that the
departmental report shall stand as the evidence of the respondent in
this case.” ”

It is to be noted that the original complaint in this
case was filed by claimant on September 26, 1945 and the
- amendment to the complaint was filed on October 27,
1945. The amendment to the complaint alleges, “that
during said time claimant attempted to perform his
duties and during part of said time he was not able to
perform his duties and for the remainder of said four
months he was not able.to fully perform his duties be-
cause of the condition of his hand ; that during said time;
with knowledge of claimant’s injury and without denial
of liability, claimant was paid’his full salary which said
payments claimant regarded as compensation for his in-
jury.”
During the course of examination of claimant, the
following questions were propounded to him on direct
examination :

“Q—You returned to work right after the accident?

A—That is correct.

Q—You kept on working?

A—That is correct.

Q—Did you do your usual work?
' A-1I did my usual work but not as well as I could do it before.”

- On cross examination the following questions were

propounded to claimant:

“Q—During all that time you received your full pay?

A—That is also correct.”

Section 8, paragraph D of “An Act to create the

Court of Claims and to prescribe its powers and duties,”
approved July 17, 1945, provides:
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“All claims against the State for personal injuries or death arising
out of and in the course of the employment of any State employee and
all claims against the Board of Trustees of the University of Illinois
for personal injuries or death suffered in the course of, and arising out
of the employment by the Board of Trustees of the University, the
determination of which shall be in accordance with the substantive
provisions of the Workmen’s Compensation Act or the Workmen’s
Occupational Diseases Act, as the case may be.”

Section 24 of the Workmen’s Compensation Act pro-
vides :
we FoOX provided, no proceedings for compensation under this
Act shall be maintained unless claim for compensation has been made
within six months after the’accident, provided, that in any case, unless
application for compensation is filed with the industrial commission
within one year after the date of the accident, where no compensation
has been paid, or within one year after the date of the last payment of .
compensation, where any has been paid, the right to file such applica-
tion shall be barred; * =- #%»

This Court has no jurisdiction to hear and determine
a claim under the Workmen’s Compensation Aect where
the claimant has failed to comply with the limitations of
time of Section 24 of said Act: Henderson vs. State, 12
C. C. R. 3; Boismenue vs. State, 12 C. C. R. 36; Chiaravs.
State, 12 C. C. R. 41; Koleita vs. State, 12 C. C. R. 217;
Roebuck vs. State, 12 C. C. R. 236; Scott vs. State, 13 C.
C. R. 163.

The above cases cited were rendered by this Court
under Section 6 of the former Act of the General Assem-
bly which was approved June 25, 1917 and repealed on
June 17, 1945. Rule 6 provided as follows:

“To hear and determine the liability of the State for accidental
injuries’or death suffered in the course of employment by any employee
of the State, such determination to be made in accordance with the
rules prescribed in the Act commonly called the “Workmen’s Com-

pensation Act,” the Industrial Commission being hereby relieved of
any duty relative thereto.”

It has also been repeatedly held by the Illinois
Supreme Court that compliance with the provisions of
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Section 24 of the Compensation Act is a condition pre-
cedent to the right to maintain proceedings under the
Compensation Act. City of Rochelle vs. Industrial Com-
mission-, 332 Ill. 386; Inland Rubber Company vs. In-dus-
trial Commassion, 309 I1l. 43; Simpson vs. State, 10 C. C.
R. 394; Baker vs. State, 10C. C. R. 111

It was not the intention of the Legislature when the
Court of Claims Act was passed and approved, July 17,
1945, to modify or amend the Workmen's Compensation'
Act and we hold that Section 8, paragraph D of the Court
of Claims Act is to be read in conjunction with Section
24 of the Illinois Workmen's Compensation Act and a
claimant is required to follow the substantive provisions
of the Act to confer jurisdiction on this Court to hear

and-determine the claim.
The evidence shows that this claimant was injured

on July 5, 1944; that claimant lost no compensable time
from the date of injury until the filing of the original
complaint in this case and therefore no temporary com-
pensation was due or paid to him by the respondent.

The original complaint was filed with the Clerk of
this Court on the 26th day of September 1945, more than
one year subsequent to the accidental injury sustained
by claimant.

This claimant having failed to comply with the pro-
visions of Section 24 of the Act, his claim must be denied.

Claim dismissed.

(No. 3933 —Claimant awarded $4,285.29.)

Dr. CHARLES AHRONHEIM, Claimant, vs. StaTe oF lLLINOIS,
Respondent.

Opinion filed September 12, 1946.
PauL C. Ross and Frank M. MarToccio, of Chicago,
for claimant.
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Georce F. BarretT, Attorney General, and WiLLiam
L. Morean, for respondent.

WORKMEN’S COMPENSATION acT—doctor employed at Eigin State
Hoaspital wathin provisions of —when award may be made for temporary
total disability and permanent and complete loss of use of right arm.
Where a doctor employed at Elgin State Hospital, sustains accidental
injuries, arising out of, and in the course of his employment, resulting
in temporary total disability and permanent loss of the use of his right
arm, an award may be made for compensation therefor, 1n accordance
with the provisions of the Act, upon compliance by said employee with
the requirements thereof and proper proof of claim for same.

Eckert, C. J.

On December 18th, 1944, claimant, Dr. Charles
Ahronheim, while in the employ of the respondent at the
Elgin State Hospital fell on a slippery side walk on the
hospital grounds and injured his right shoulder and
back. The injury caused pain in claimant’s back, and
grew increasingly worse until the 10th of January, 1945,
when claimant reported to Dr. Green of the Hospital
Staff, who put claimant’s right arm in a sling. The re-
port made at that time to the Department of Public Wel-
fare classified the injury as serious and described it as:
“small area of swelling at anterior edge of the right
deltoid muscle, nutritional disturbance of the-right 4th
and 5th finger nails.”’

Claimant’s arm remained in a sling until some time
in July or August, without improvement. Diathermy
treatments, in the meantime, were given to claimant at
the Sherman. Hospital in Elgin, and claimant was hos-
pitalized at the Elgin State Hospital for eight days
under the care of Dr. Green, Dr. Reid and Dr. Leibert.
Claimant left the employ of the respondent on the first
of May, 1945.

The report of the attending physician, made to the
Department, indicates that the condition of claimant’s
shoulder had not improved when he was last examined
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by Dr. Green on April 30th, 1945, and the prognosis was
that the condition might become chronic.

After claimant left the Elgin State Hospital, he con-
tinued to consult various doctors in the hope of obtaining
relief, but without success. The services of these various
physicians were all secured at claimant’s own election.
At the time of the hearing, on October 29, 1945, the pain
in claimant’s shoulder had not lessened, and he testified
that it was alleviated only by the use of sedatives and
hypnotics. His postero-lateral abduction was restricted,
and he was unable to close or make a fist. He testified
that the fingers of the right hand were partially numb,
as if they were covered with silk, and stated, that in his
work as a physician, his right hand and arm are entirely
useless.

Dr. George Green, the attending physician, testified
that he had no knowledge as to the fall which occasioned
the injury, but stated that the condition now existing, as
described by the claimant, might be a result of an injury
such-as claimant stated he received. Dr. Green, just prior
to the hearing, found claimant unable to lift his right arm
anteriorly above the level of the shoulder; found claim-
ant limited as to lateral abduction; found claimant un-
able to place his right hand behind his back; found claim- .
aht had atrophic changes of the finger nail of the right
fourth finger, and the ring finger; and found a small
lump at the anterior border of the right deltoid muscle
near its insertion on the humerus. Dr. Green stated that
it was unlikely that such a condition would occur from
anything other than an injury. He considered the condi-
tion chronic.

Dr. S. |. Weiner testified that he examined the claim-
ant on October 29, 1945, at which time he took an X-ray
of both claimant’s shoulders. These X-rays were ad
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mitted in evidence, and show claimant’s left shoulder
perfectly normal, but show, as to the right shoulder, cal-
cification around the margin of the glenoid fauca of the
scapula, and calcifications over the greater tubercle of
the head of the humerus, and streaks of calcification
across the heads of the humerus proper.

Dr. Weiner also testified that he had made a medical
examination of claimant which disclosed an atrophy of
the right upper extremity, localized tenderness from the
angle of the shoulder and over the anterior part of the
shoulder and the region of the coracoid process of the
scapula. His diagnosis was traumatic periarthritis of
the right shoulder, and he stated that it was definitely of
a traumatic nature because it is confined to the peri-
articular structures and not to the articular structure.
Dr. Weiner stated that in his opinion the condition is
permanent, and that there is a total functional loss of
use of claimant’s right arm.

At the time of the injury, the employer and employee
were operating under the provisions of the Workmen’s
Compensation Act of this State, and notice of the acci-
dent and claim for compensation were made within the
time provided by the Act. The accident arose out of and
in the course of claimant’s employment. During the year
immediately preceding the injury, claimant’s salary to-
taled $2,760.00. Claimant, although unable to work from
January 10, 1945, to May 1,1945, received his full salary
in the amount of $899.33.

Claimant’s average weekly wage was $53.07, and his
compensation rate is therefore $17.63. The court is of
the opinion that he is entitled to an award for temporary
total disability for a period of 15 5/7 weeks, or the sum
of $277.04.

The court is also of the opinion that claimant has
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suffered a complete loss of use of his right arm. He is
therefore entitled to an award, for such loss of use, of
$17.63 per week for a period of 225 weeks, or the sum-of
$3,966.75.

A. M. Rothbart Court Reporting Service is entitled
to payment of $41.50 for reporting the testimony at the
hearing.

No award can be made for medical ‘expenditures,
since claimant elected to secure these services at-his own
expense.

An award is therefore entered in the total sum of
$4,285.29, from which must be deducted moneys paid to
the claimant by respondent during the period of January
10, 1945, to May 1, 1945, being the sum of $899.33, leaving
a balance of $3,385.96, payable as follows.:

a) the sum of $41.50 to A. M. Rothbart Court Reporting Service,
forthwith.

b) the sum of $1,256.77 to claimant, forthwith.

c) the sum of $2,087.69 to claimant in weekly installments, begin-
ning on the 12th day of September, A. D. 1946, at the rate of $17.63 per

week for a period of one hundred and eighteen weeks, with an addi-
tional final payment of $7.35.

This award is subject to the approval of the Gov-
ernor as provided in Section 3 of “An Act concerning
the payment of compensation awards to State em-
ployees. --

(No. 3939 —Claimant awarded $2,615.66.)

.Harrierre E. BaiLEy, Claimant, vs. STATE oF lLLINOIS,
Respondent.

Opanaon filed September 12, 1946.
White & Ineram, for claimant.

Georce F. BarrerT, Attorney General; C. ArTHUR
NeseL, Assistant Attorney General, for respondent.

]
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INHERITANCE Tax—ewhen an award for refund of inheritance taz
erroneously paid to State Treasurer— may be made— Inheritance Tax
Act— Section 10. Where it appears that an inheritance tax was paid on
intestate estate and that subsequently and about ten years later a Will
of the decedent was found and probated, which contained substantial
bequests to charity with resulting changes and savings in the inherit-
ance tax and where it further appears that claimant was not guilty of
laches or lack of diligence but did immediately file his claim in apt time
under the general Statute of Liniitations applicable to claims filed in
the Court of Claims, an award for refund of said inheritance tax er-
roneously. paid to the State Treasurer, is justified.

SamE—Jurisdiction—Court of Claims—has no jurisdiction ‘to hear
or determine claims for which there exists a remedy in courts of gen-
eral jurisdiction—but will assume jurisdiction when such other reme-
dies cease to exist and where claim is filed n apt time under the general
Statute of-Limitations applicable to claims filed in Court of Claims.
Where the County Court, because of the lapse of ten years, was without
jurisdiction to correct the error inadvertently made, and was without
jurisdiction to modify the order and assessment— it was proper to file
a claim for refund of inheritance taxes erroneously paid, in the Court
of Claims.

Same—Construction—Inheritance Tax Act— Section 10— The two
year period of limitations affectsonly the time of .applying for refund
from the State Treasurer — it does not commence to rus until the party
to be barred has had @ right to imvoke the aid of a court to enforce his
remedy. The decisions of this Court construing the limitations of Sec-
tion 10 of the Act, establish a precedent for the allowance of a refund
for inheritance tax erroneously paid to the State Treasurer when filed
in apt time.

EckerT, C. J.

On September 14, 1934, Elizabeth Ginn died a resi-
dent of Moultrie County, Illinois. Her estate was ad-
ministered as an intestate estate in the, County Court of
Moultrie County. The final report of the administrator*
was filed on September 23, 1935; and an order was en-
tered by the court approving the report. and directing
distribution of the assets of the estate to Harriette E.
Bailey, as niece and sole heir of the decedent.

OnJanuary 2, 1935, during course of administration,
the administrator filed an inheritance tax return in the
County Court of Moultrie *‘County, and on February 6,
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1935, after due notice, an order was entered by the court
assessing an inheritance tax upon a net estate of $52,-
283.18. A total tax in the amount of $3,742.65 was
assessed against Harriette E. Bailey, and this amount
was paid from the estate to the County Treasurer of
Moultrie County on February 13, 1935.

On August 10,1945, a conservator appointed for one
Ella- R. Harbaugh, the widow of Frank Harbaugh, for-
merly an attorney at Sullivan, Illinois, found in the pos-
session of Mrs. Harbaugh a will of Elizabeth Ginn, which
had been drawn by Frank Harbaugh in his lifetime. The
will made charitable bequests, which it is conceded are
not subject to an inheritance tax, totaling $33,000.00. On
August 18, 1945, the will, together with a petition for
probate by the Trustees of the Methodist Church of
Sullivan, one of tlie charitable beneficiaries, was filed in
the County Court of Moultrie County. On September 17,
1945, Harriette E. Bailey entered her appearance in the
probate proceedings, filed her answer to the petition, and
consented to an immediate hearing. An order was there-
upon entered admitting the will to probate, and directing
that no letters be issued because Harriette E. Bailey had
paid the full amount of the bequests, and all costs and
expenses of the probate proceedings.

Because of the subsequently discovered will contain-
ing-the charitable bequests, the inheritance tax paid by
the administrator of the estate of Elizabeth Ginn, de-
ceased, and which was deducted from the residue dis-
tributed to Harriette E. Bailey, was excessive in the
aggregate amount of $2,615.66. The claimant, Harriette
E. Bailey, now seeks a refund of such excess from the
State of Illinois.

Section 10 of “An Act to tax gifts, legacies, inherit-
ances, transfers, appointments and interests in certain
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cases, and to provide for the collection of the same, and
repealing certain Acts therein named,”” (approved June
14, 1909), as subsequently amended, provides as follows :

“When it appears that errors have inadvertently occurred in the
inheritance tax proceedings resulting in an erroneous amount of tax
paid to the State Treasurer, such errors may be corrected and the
order of assessment modified accordingly in a proper proceeding, and
the executor, administrator or trustee, person or persons, corporation
or corporations, who have paid such tax in error, shall be entitled to
a refund from the State Treasurer of the amount of such tax erroneously
paid: Provided, that this section shall not apply to any errors in the
valuations of the property of the decedent as appraised, or in the rules
of law applied in determining the taxability of the several successions:
Provided, that all applications for the repayment of any tax under this
section shall be made within two years from the date of such payment.”

The error which occurred in the inheritance tax pro-
ceedings in the Elizabeth Ginn estate was clearly inad-
vertent, without fault on the part of the claimant, or any
interested party, and resulted in the payment of an
erroneous amount of tax to the State Treasurer. Under
this section of the statute, such an error may be cor-
rected, and the.order of assessment modified accordingly
in a proper proceeding, and the person who has paid such
tax in error is entitled to a refund from,the State Treas-
urer in the amount of the tax erroneously paid.

This court bas consistently held that it has no juris-
diction to hear and determine claims for which there
exists a remedy in courts of general jurisdiction. (Farme
Bureau 0¢ Co. Inc. v. State of Iltinois, 14 C. C. R. 153.)
But Section 10 provides that all applications for repay-
ment under that section must be made within two years
from the date of payment. It was manifestly impossible
for this claimant to make application for refund within
the statutory period. The County Court of Moultrie
County, after the lapse of more than ten years, was
without jurisdiction to correct the error inadvertently
made, and was without jurisdiction to modify the order

—3
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and assessment. The State Treasurer, likewise, no longer
had any authority to consider an application for refund.
Since no remedy existed in courts of general jurisdiction,
the claim was properly filed in this court, and since it
originated when the will of Elizabeth Ginn was probated,
it was filed in apt time under the general statute of limi-
tations applicable to claims filed in the Court of Claims.

The only objection which can seriously be urged is
that since the claim arises under Section 10, and since
two years have elapsed from the date of the payment of
the tax, claimant is also barred from claiming a refund
in this court.

Although this precise question has not previously
been determined, there are numerous cases in which this
court has made awards for refunds of inheritance taxes.
Prior to the 1933 amendments to the Inheritance Tax
Act, It was customary to make application for refunds
under Sections 8, 10, and 25 of the Act in the Court of
Claims. The application was made directly to this court
because there were no provisions in the Act for re-
determination of the tax in the County Court. And prior
to the 1933 amendment, Section 10 was the only section
providing for refunds which contained a time limitation.

Section 10 of the Act, prior to the 1933 amendment,
-provided :

“When any amount of said tax shall have been paid erroneously to
the State Treasurer, it shall be lawful for him, on satisfactory proof
rendered to him by said County Treasurer of said erroneous payments,
to refund and pay to the executor, administrator or trustee, person or
persons who have paid any such tax in error, the amount of such tax
so paid: Provided, that all applications for the re-payment of said tax
shall be made within two years from the date of said payment.”

This section of the Act was considered by this court in
numerous cases. In Griffith v. State of Illinois, 2 C. C. R.
128, at page 131, the court said:
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“The difficulty encountered in this regard, however, is the require-
ment of said section ten, that application for repayment must be made
within two years from the date of payment. In this case, payment was
made to the county treasurer, April 26, 1907, and the two years’ limita-
tion therefor had run April 26, 1909. The evidence further shows, that
neither quring that period, nor afterward, was any application made
to the State Treasurer for repayment, either by the county treasurer
of Cook County, or the claimant, and the question therefore arises,
whether claimant is barred of recovery in this cause by limitation.

“Section ten, referred to above, is somewhat vague and uncertain
as to the manner in which application for repayment is to be made, or
as to the person by whom or to whom such application is to be made.
As conditions precedent to repayment, two incidents are to concur:
First, the county treasurer is to render to the State Treasurer satisfac-
tory proof of the erroneous payment and, secondly, an application is to
be made for repayment, but whether application is to be made by the
payer to the county treasurer, by the payer to the State Treasurer, or
by the payer to the county treasurer and then by the county treasurer
to the State Treasurer, is not at all evident from the context.

“It would seem to be the most natural method, however, for the
person who had erroneously paid the tax to the county treasurer, to
apply for repayment to the very same officer to whom payment in the
first instance was made, and that the county treasurer, who is presumed
to have paid this erroneous tax to the State Treasurer, would there-
upon make proof of the erroneous payment to said State Treasurer and
the latter officer then make repayment.

“Again, under section ten referred to, repayment is to be made .by
the State Treasurer upon satisfactory proof being made to him, by the
county treasurer, of the erroneous payment. It is unlikely that the
county. treasurer would render such’proof, unless application were
first made to him for repayment by the party erroneously paying the
tax, notice of the erroneous payment being thus brought to his atten-
tion, and it is not unreasonable to suppose that this is the application
which is intended should be made within the two years period.

“There is no definite direction in section ten as to this matter of
application, and there is nothing in the section to indicate that the
application is to be accompanied by any formality. In this case, at the
time the tax was paid, claimant expressed protest by endorsing the
same on the check. This protest was followed by an appeal by the
claimant, from the order of the county judge, fixing this tax and by
the time the county court rendered its opinion that part of the tax was
illegal, the limitation had run. There was no laches or lack of diligence
on the part of claimant. She was protesting against the payment all
the time and was seeking relief from the same by the only legal remedy

at hand, following her remedy to the Supreme Court of the State. Her
acts and conduct In the matter constituted a constructive application

of the very strongest kind and was of a continuing character.”
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An award for the excess tax was made.

Section 10 of the act was again considered in the case
of Weller and Klick v. State of Illinois, 3C C. R. 2. In
that case, one George Weller, on January 4, 1898, con-
veyed a life estate in land to Henry Lorenz by deed, with
remainder in the child or children of Katherine Lorenz,
daughter of the grantor and wife of the grantee, the
grantor reserving to himself, however, the possession
and use of the real estate during his lifetime. On March
30, 1910, George Weller died testate, leaving Mina
Lorenz, the daughter of Katherine Lorenz, as his only
heir. His will devised a life estate in the same property.
to Mina Loreiiz and Lillie Lorenz, and the claimants,
Weller and Klick, were appointed trustees of the estate
of Mina Lorenz and Lillie Lorenz. Lillie Lorenz, how-
ever, died before the testator, leaving Mina Lorenz as the
sole devisee. Inheritance tax proceedings were had, and
tax paid, in accordance with the will, on the beneficial
interest of Mina Lorenz. The tax was paid t0 the County
Tceasurer on September 22, 1910, and subsequently paid
by him to the State Treasurer.

On June 10, 1912, the claimants, Weller and Klick,
as trustees, filed their report in the Circuit Court of
Logan County. Mina Lorenz filed objections, claiming
that $188.09 of the tax paid had been erroneously paid,
in that it was an assessment against property taken by
her under the deed, and denying that her title was a life
estate under the will. The Circuit Court over-ruled the
objections, but upon appeal to the Supreme Court, at the
April, 1915 term, it mas held that $188.09 of the inherit-
ance tax paid by the testamentary trustees had been
erroneously assessed against the beneficial interest of
Mina Lorenz, and erroneously paid to the County Treas-
urer. Thereafter, the claimants revised their report in
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accordance with the order of the Supreme Court, and
made application to the State Treasurer for a refund,
which was refused.

Claim was then filed in this court, and the claimants
argued that the two-year statute of limitation contained
in Section 10 of the Inheritance Tax Act was not a bar
because the statute did not begin to.run until the date’of
the final determination by the Supreme Court in 1915.
This court, in its opinion; pointed out that the claimants
had acted in good faith, and had followed the advice of
counsel in the payment of the inheritance tax. On page
3, the court said: .

Vi

“. . . Itis arule of statutory construction that a statute of limi-
tations shall be strictly construed, and it has been further said as in
Stanninger V. Taber, 103 I11. App. 133, ‘The statute of limitations affects
only the remedy, and does not commence to run until the parties to be
barred have a right to invoke the aid of the court to enforce their
remedy.’

“The Supreme Court found in 1915, that this tax was erroneously
paid. Previous to that time claimants were of the belief that it had
been properly paid, and in this belief they were supported by the advice
of their counsel as well as the findings of the Circuit Court. After the
entering of the judgment of the Circuit Court, wherein it was found
that the tax had been properly paid, claimants certainly could not have
asked for a refund and it was not until the Supreme Court in April of
1915 found that the tax had been erroneously paid, that they could pos-
sibly have filed this claim.’s

The court held that the limitation clause of Section 10
was not applicable, and entered an award for a refund.

Section 10 of the Inheritance Tax law was again con-
sidered by this court in the case of Moore <.State, 4C. C.
R. 1. James Hobart Moore died testate on July 18, 1916,
a resident of Wisconsin. Letters Testamentary were
issued in Wisconsin to Lora Moore, and no administra-
tion was had in Illinois. On October 18, 1916, the County.
Judge of Cook County assessed an inheritance tax in the
amount of $19,773.00, which was paid by the executor to
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the County Treasurer of Cook County in November, 1916.
Thereafter, on September 5, 1918, on hearing on petition,
the acting County Judge of Cook County entered a
decree finding that the order of the County Judge of
Cook County, entered on October 18, 1916, was in error
in the assessment of an inheritance tax upon the transfer
of stock of foreign corporations passing to non-resident
beneficiaries, and that the total tax assessable in said
estate was $6,307.56. On November 26, 1918, the executor
filed in the Court of Claims a claim for refund of $12,-
438.79. The respondent contended that the ‘claim was
barred by the two-year statute of limitations in Section
10. This contention was not sustained by the court. On
page 3 of the opinion, it was said: “The two-years’
limitation mentioned in section 10 aforesaid does not
affect the right of recovery in this case in this court. It
only limits the time of applying for refund from State
Treasurer.” The court held that the amount claimed
had been erroneously assessed as an inheritance tax and
constituted a valid claim against the State. An award
was entered.

In the case of Union Trust Company v. State, 6 C. C.
R. 254, the executors of an estate, on July 31, 1920, paid
to the County Treasurer of Cook bounty the amount of
inheritance tax fixed by the County Judge on an ap-
praiser’s report, less the discount provided by statute.
The appraiser had made an error in his computations,
which was not discovered until 1928. Notwithstanding
the lapse of time, this court entered an award for the
difference between the tax which had been paid and the
tax properly and correctly computed.

The same result was reached in the case of March-
and, €t al,v. State, 10 C. C. R. 691. The claimants in that
case were the heirs of one Edward Armstrong, who died



51

December 12, 1922, a resident of Adams County, Illinois.
An administrator was appointed for his estate, inherit-
ance tax proceedings were had, and a tax of $212.11 was
assessed on the theory that the net estate escheated to
the County of Adams. On April 17, 1924, the adminis-
trator paid the tax to the County Treasurer of Adams
County, who in turn remitted to the State Treasurer in
aocordance with the statute. In 1936, the claimants first
learned of the death of Edward, Armstrong, and after a
hearing in the County Court of Adams County, an order
was entered establishing claimants as his heirs. Despite
the time limitation of Section 10 of the statute, which
had then been amended and was in its present form, this
court held that the claimants, being non-residents, and
not knowing of the original assessment, nor of the estate,
until 1936, were entitled to a return of the excess tax paid
to the State.

. The decisions of this court, construing the limitation
provision of Section 10 of the Act, thus establish a pre-
cedent for the allowance of a refund in a case such as
this. They are based on several theories : (1)that there
was no laches or lack of diligence on the part of the
claimant; (2) that a statute of limitations, being always
strictly construed, does not commence to run until the
party to be barred has had a right to invoke the aid of a
court to enforce his remedy; and (3) that the two-year
period of limitation in Section 10 affects only the time
of applying for refund from the State Treasurer.

Applying these principles to the instant case, the
court is of the opinion that the provision of-Section 10
requiring applications for repayment to be made within
two years from the date of payment does not bar claim-
ant's recovery in this court.
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An award is therefore entered in favor of the claim-
ant in the amount of $2,615.66.

(No. 3956 —Claimant awarded $1,482.00.)

HARRIET . SmMITH, Claimant, vs. STATE oF lLLINOIS, Respondent.
Opinion filed September 12, 1946.

Roy A. Ptacin and JoserH W. Koucke, for claimant.

Georce F. BarretT,” Attorney General; Wituiam L.
Morean, Assistant Attorney General, for respondent.
WORKMEN’S COMPENSATION AcT—employee at Chicago State Hos-
pital within provision of — whenan award— for compensation for tem-
porary total and fifty percent permanent loss of use of right hand is
justified umder. Where an attendant at Chicago State Hospital sustains
accidental injuries, arising out of, and in the course of her employment,
resulting in temporary total disability and partial loss of use of right
hand, an award may be made for compensation therefor in accordance

with the provisions of the Act, upon compliance by the employee with
the terms thereof, and proper proof of claim for same.

Ecxerr, C. J.

On December 24; 1945, the claimant, Harriet 1.
Smith, an employee of the respondent at the Chicago
State Hospital, slipped on an icy sidewalk on the hospital
grounds and fractured her right wrist. She was hospi-
talized-at the institution from December 24, 1945, to
January 21, 1946. She returned to work on February
17, 1946.

At the time of the accident, the employer and em-
ployee were operating under the provisions of the Work-
men’s Compensation Act of this State, and notice of the
accident and claim for compensation were made within
the time provided by the Act. The-accident arose out of
and in the course of claimant’s employment.

Claimant’s earnings for the yvear preceding the acci-
dent were $1,587.26, making an average weekly wage of
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$30.52. Her compensation rate is therefore the maximum
of $15.00, increased twenty per cent, since the injury
occurred after July 1, 1945, or $18.00, Claimant was
totally incapacitated for a period of eight weeks, and is
entitled to an award in the amount of $144.00 for tem- .
porary total compensation. Claimant, however, was paid
$217.50 for non-productive time, making an over-payment
of $73.50. AIll medical and hospital seryices were fur-
nished by the respondent.

Claimant, testifying on her own behalf, stated that
since the injury she has a bump on the top of her right
wrist, a numbpess in several fingers of the right hand, an
inability to close the right fist, .and that her hand is
twisted inward.

Dr. Benjamin Cohen, called on behalf of claimant,
stated that an x-ray taken on December 26, 1945, shows
an impacted colles fracture of the right wrist. Dr.
Cohen, from examination of claimant’s arm, stated that
the injury was permanent, and that she has sustained a
definite loss of use of the right hand as a result of the
injury.

Dr. Albert C. Field, testifying on behalf of claimant,
stated that he examined claimant on April 23, 1946, and
made an x-ray of her right wrist and hand. He found
the hand held in a somewhat silver-forked deformity,
with a shortening of the radius and a prominence of the
lower end of the ulna. He testified that all movements of
the fingers of claimant’s right hand were somewhat re-
stricted, and on active motion she lacked about three-
fourths of an inch’of bringing the middle and ring fingers
to the palm of the hand. He found flexion of the wrist
limited about forty-five degrees, extension about forty-
five degrees; supination about one-half of her normal
range, and pronation within normal limits. The x-ray
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taken by Dr. Field was introduced in evidence and forms
a part of the record. He was of the opinion that ‘claim-
ant had suffered a permanent loss of the use of her right
hand.. :

The testimony was heard by Commissioner John L.
East, Jr., who recommends an award of fifty per cent
permanent loss of use of claimant’s right hand. The
Commissioner’s recommendation is fully supported by
the evidence and the x-ray. Claimant, therefore, is en-
titled to an award for fifty per cent permanent loss of
userof her right hand, or $18.00 per week for a period of
eighty-five weeks, a total of $1,530.00. From this amount
must be deducted the over-payment on account of tem-
porary total disability of $73.50, leaving a balance due
claimant of $1,456.50.

A. M. Rothbart Court Reporting Service is entitled
to payment of $25.50 for reporting the testimony at the
hearing.

An award is therefore entered in the total sum of
$1,482.00, payable as follows :

a) the sum of $25.50 to A. M. Rothbart Court Reporting Service,
forthwith.

b) the sum of $529.71 to claimant, forthwith.

c) the sum of $926.79 to claimant in weekly installments, begin-
ning on the 12th day of September, A. D. 1946, at the rate of $18.00 per
week for a period of fifty-one weeks, with an additional final payment
of $8.79.

. This award is subject to the approval of the Gov-
ernor as provided in Section 3 of “An Act concerning
the payment of compensation awards to State em-
ployees.)



55

(No. 3957 — Claimant awarded $68.09.)
THe TeExas Company, A DELAWARE CorpPoRATION, Claimant, vs.
STATE oF Irrixors, Respondent.
Opznion filed September 12, 1946.

Harowp K. NorTon and epwarp R. Currexn, Chicago,
Illinois, attorneys for claimant.

Georce' F. BARRETT, Attorney General, for respond-
ent; C. ARTHUR NeBEerL, Assistant Attorney General, of
counsel.

SurrLies—Ilapse of appropriation out of whach could be pazd—before'
presentment of vill—suficient unexpended balance in appropriation—
when award for value may be, mode. Where it clearly appears that ~
claimant furnished supplies or rendered services to the State, for which
an appropriation existed out of which payment could have been made
therefor, an award may be made for reimbursement or payment for
said supplies or services where such appropriation lapsed before pay-

ment was made for same, and sufficient unexpended balance therefor
remains therein, on claim filed in reasonable time.

DamroN, J.

The claimant is a foreign corporation duly author-
ized to engage in business in this State. An award in
the amount of $68.09 is sought for goods sold and de-
livered to the respondent by the claimant.

The record consists of the complaint, bill of particu-
lars, report of the Division of Highways, and the waiver,
statement, brief, and argument by the claimant and re-
spondent.

The record discloses that the' claimant, through its
agents, furnished the respondent with gasoline, kerosene,
liquid fuels, oils, and lubricants.

The report of the Division of Highways ac-
knowledges that the claimant, through its several agen-
cies, made 22 deliveries of products for which it has not
been paid. The Division of Highways, of the Depart-
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ment of Public Works and Buildings, made 17 purchases ;
the Division of State Police, of the Department of Public
Safety, made 3 purchases; the Division of Waterwdys, of
the Department of Public Works and Buildings, made 1
purchase, and the Department of Conservatiof made 1
purchase, as set out in claimant's bill of particulars
attached to said complaint and made a part thereof.

The report further shows that each department or
division, above referred to, has confirmed that the pur-
chases assigned to it, as shown on said bill of particulars,
were made; the material used in department or division
equipment; that the amounts of the charges are correct;
that the volume of material is correct; and as of June 30,
1945, appropriations were in existence and funds avail-
able in them for the payment of said materials had the
invoices covering them been presented for payment
within the allotted time.

The court finds from the record that the above named
clai'mant furnished supplies for the respondent, the pur-
chase of which was properly and duly authorized ; claim-
ant submitted its invoices to the respondent within a .
reasonable time and has not received payment; such non-
payment is due to no fault on the part of the claimant;
when the charges were incurred there remained a suffi-
cient unexpended 'balance in the appropriation from
which payments could have been made. Claimant is there-
fore entitled to this award. Phillips Petroleum Company
vs. State, 14 C. C. R. 44.

An award is therefore entered in favor of the claim-
ant in the sum of Sixty-Eight Dollars and Nine Cents

($68.09).
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(No. 3412 —Claim denied.)

RaymonD Rupbpy, Claimant, ws. STATE oF ILLINOIS, Respondent.
Opanaon filed November 12, 1946.

M. W. SteranicH, attorney for claimant.

Georce F. Barrerr, Attorney General; C. ARTHUR
NeseL, Assistant Attorney General, of counsel for re-
spondent.

WORKMEN’S COMPENSATION ACT—burden of proof in claims under—is
on claimant—when evidence insufficient to sustain claam for compensa-
tion under. The general-rule of law is that the burden of proof is upon
the claimant to prove his case by a preponderance or greater weight of
the evidence and where the only evidence in support of claim for tem-

porary total disability is the unsupported testimony of the claimant—
it is insufficient to justify an award.

SAME —sanae—same. No award can be made for compensation under
the Workmen’s Compensation Act where the same is based upon im-
agination, speculation or conjecture or upon a choice between two views
equally compatible with the evidence; — it must arise out of facts estab-
lished by a preponderance of the evidence.

Damron, J.

This claimant seeks an award for temporary total
compensation from July 11,1939 to October 30, 1940 in
the sum of $2,188.00 plus $55.50 alleged to have been
expended by claimant for trips to Chicago, Illinois for
medical attention and for medicinal purchases.

Claimant testified that, while employed as a guard
at the Pontiac Branch of the Illinois State Penitentiary,
on March 25, 1939 he slipped on the floor of the barn at
said institution causing him-to fall with great force and
thereafter developed a-hernia. That he immediately re-
ported the injury to Doctor Otis H. Law who was at that
time employed by the respondent at the Pontiac Branch
of the Illinois State Penitentiary, and that on the 31st
day of March 1939, an operation was performed by the
staff physician at the prison hospital. Claimant re-
mained therein for approximately four weeks.
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Claimant further testified that he returned to his
work on May 27, 1939 but suffered intense pain from
March 25, until July 23, 1939. He testified that he suf-
fered a recurrent traumatic rupture soon after the
original operation and that on April 29, 1940 he again
submitted to an operation which was performed by Doc-
tor J. D. Scouller at the St. James Hospital in Pontiac,
Illinois; that he made a satisfactory recovery following
said operation and returned to work for the respondent
on October 30, 1940 at the Joliet Branch of the Illinois
State Penitentiary. The departmental report, which is
prima facie evidence, shows that claimant was first em-
ployed on April 7, 1936, as a guard at the Illinois State
Penitentiary. That he filed an application for a transfer
to the Pontiac Institution and reported there for duty on
July 1,1936, and submitted his resignation at that branch
July 31, 1930.

The record in this case is very unsatisfactory, and
we are unable, upon a careful consideration thereof, to
say with certainty whether or not this claimant was
actually disabled for any period of time from his employ-
ment as a result of the alleged injury except about four
weeks following the first operation in which he received
salary.

Liability under the Workmen’s Compensation Act
cannot rest upon imagination, speculation or conjecture
or upon a choice between two views equally compatible
with the evidence but such liability must arise out of the
facts established by a preponderance of the evidence.

The general rule of law that the burden of proof- is
upon the plaintiff to prove his case by a preponderance
or greater weight of the evidence, is applicable to claims
under the Act, and where the only evidence in support of
claim for temporary total disability is the unsupported
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testimony of claimant the evidence is insufficient to jus-
tify award therefor.

Claimant has not sustained his burden of proving
his right to temporary total compensation. An award
in this ease if allowed to the claimant, would have to be
based not upon the facts contained in the record but it
necessarily would have to be upon conjecture.

This claim for temporary total compensation must
be denied.

(No, 3462—Claim denied.)

LuTtHeER F. CosB, et al. Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion filed November 12, 1946.

Petition of claimant for rehearing denied January 14, 1947.

SHARL Bass, and Jack L. Sacws, for claimant.

Georce F. BarretT, Attorney General and WiLLiam
L. MoraaN, Assistant Attorney General of counsel, for
respondent.

WORKMEN'S COMPENSATION AcT—when evidence insuficient to prove
that there was causal connection between the typhoid fever contracted
by claimant and subsequently cured and death of employee—claim for
compensation must be denied. Where deceased employee had con-
tracted typhoid fever, while working as an attendant at hospital and
was later discharged as cured and thereafter was treated for diabetes -
and subsequently died of' that sickness—there is insufficient evidence
to prove a causal connection between the 'accidental injury of typhoid
fever and death of decedent—to justify an award for compensation
therefor.

SAME — Evidence —when opinion of physician based wholly on hos-
pital report and not upon observation or .examination of patient—in-
sufficient to sustain claim. Where physician testifying. on behalf of
claimant bases his opinion wholly on hospital report, without ever
having seen the patient alive, and his admission that typhoid fever is
no cause for diabetes— his testimony is held to be insufficient to prove
that death resulted from accidental injuries arising out of and in the
course of decedent's employment.
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SaMe—burden of proof in claims under—is on claimant. It is the
duty of this court to weigh and consider the evidence and if it is found
the evidence fails to support the averments in the complaint, the court
must deny the claim. Liability under the Act cannot rest upon imagi-
nation, speculation or conjecture, or on a choice between two views
equally compatible with the evidence, but must be based upon facts
established by a preponderance of the evidence. Berry vs. Industrial
Commission, 335, 111, 374.

Damron, J.

This complaint was filed on February 23, 1940 by
Cloteel Cobb for an award under the Compensation Act.

The complaint alleges that on the 19th day of Au-
gust 1939, Cloteel Cobb was employed as an attendant at
the Manteno State Hospital and on that date contracted
typhoid fever during the course of her employment in
said institution ;that medical, surgical and hospital treat-
ments were partially furnished by the respondent; that
the earnings of said employee during the year preceding
her alleged injury was $649.20 plus room and board;
that during the time of her temporary disability the re-
spondent paid her full salary. Claim is made herein for
$22.00 a week for complete and permanent disability,
including pension for life as provided in Paragraph (e)
of Section 8 of the Workman’s Compensation Act; that
said claimant at the time of the alleged injury was 40
years of age and that she was the mother of four children
under the age of 16 years.

On September 15, 1944, a suggestion of death of the
above claimant was filed in this Court showing that she
had died on March 25, 1943. Leave was given to substi-
tute Luther F. Cobb, as husband of the claimant and as
father of Maxine Cobb, Billy Cobb, Doris Cobb and
Harvey Cobb, minor children of Cloteel Cobb and Luther
F. Cobb. The record consists of the following:

Complaint, stipulation, order to show cause, sugges-
tion of death of claimant and motion to substitute hus-
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band, Luther F. Cobb, et al, stipulation for continuance
of rule to show cause, order to show cause dated Novem-
ber 13, 1945, motion of claimant to vacate, order of dis-.
missal and to reinstate, tra.ﬁscri'pt of evidence, waiver
of claimant’s brief and argument, medical report, waiver
of brief and argument of respondent, letter from Dr.
Edward Ross, commissioner’s report of findings, copy of
death certificate, statement for services rendered by A.
M. Rothbart for taking and transcribing testimony.

The evidence in support of this claim was filed in
this Court on May 27, 1946 consisting of the testimony
of Luther F. Cobb, the present claimant, and Doctor
Alfred J. Mitchell. The ’death certificate and hospital
record of the Manteno State Hospital were introduced in
evidence on behalf of the respondent.

. The hospital record discloses that the said Cloteel
Cobb was admitted to the medical hospital at the Man-
teno institution on August 19,1939 under the care of staff
physician, Doctor Spinka, and there remained until Octo-
ber 28, 1939. The hospital record further discloses that
patient was given daily treatments of insulin throughout
the period of her hospitalization, and discloses that the
stools were negative as to typhoid fever on October 13,
1939, again on October 17, 1939 and on October 21, 1939;
that this patient was discharged-from further treatment
for typhoid fever on October 28, 1939; that on her dis-
charge a diabetic diet was ordered for her and insulin
treatments of 10-5-10 were recommended by Doctor
Spinka and he also ordered her to bring a specimen of
her urine to the laboratory daily for examination as to
sugar content.

The evidence discloses that after her discharge from
the hospital on October 28,1939 she returned to her home
and there remained until her death on March 25, 1943.
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A death certificate filed in this case gives the im-
mediate cause of death as cardiac failure due to diabetic
coma due to diabetes and further that this disease was in
no way related to the occupation of the deceased, said
death certificate being signed by Doctor Fred L. Darnell,
Momence, Illinois, who was not called as a witness on
behalf of claimant or respondent.

A physician was called on behalf of claimant who
gave an opinion based on a hypothetical question that
there was a direct causal relationship between the on-set
of the typhoid fever and the subsequent condition of ill
~ being of the hypothetic individual, and the relationship
between the antecedent diabetes and the cause of death of
the hypothetic person.

On cross examination he admitted he had based this
opinion wholly on the hospital report filed in this cause
and that he had never seen claimant’s intestate during
her lifetime. He readily admitted, however, that typhoid
fever is no cause for diabetes and that the diabetes suf-
fered by Mrs. Cobb anteceded the attack of typhoid.

The evidence in this case taken as a whole conclusive-
ly shows that claimant’s intestate suffered an attack of
typhoid fever on August 19, 1939 during the course of
her employment by the respondent but recovered fully
from this attack. That’prior to said onslaught she was
the victim of diabetes and ran the usual course of a
diabetic from which she died March 25, 1943.

In Elliott vs. State, C. C. R. 14, page 227, this Court
said. ““Itis the duty of this court to weigh and consider
the evidence in the record and if it is found that the
- evidence.fails to support the averments in the complaint,
the court must deny the claim. Liability under the Com-
pensation Act can not rest upon imagination, speculation,
or conjecture, or on a choice between two views equally
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compatible with the evidence, but must be based upon
facts established by a preponderance of the evidence.
Berry vs. Industrial Commission, 335 111 374. Awards
for compensation can not be based upon possibilities or
probabilities, but must be based upon evidence the pre-
ponderance of which shows that claimant has incurred a
disability arising out.of and in the course of his employ-
ment, Standard Oil Company vs. Industrial Commas-
sion, 322 I11. 524; Weimer vs. State, 12 C. C. R. 244.”

Claimant having received full salary from the re-’

spondent during her hospitalization period the claim
. under the complaint for temporary total disability must
be denied for the reason that she was over paid for non-
productive work; her claim for complete and permanent
disability from the 19th day of August 1939to the 25th
day of March 1943 must be denied for lack of proper
proof and likewise the claim of the present claimant
under the provisions of Section 7 (a) of the Workman’s
Compensation Act for the death of Cloteel Cobb, his
wife, must be denied for lack of proper proof.
Awards as prayed in the complaint as amended are
denied.

A. M. Rothbart, court reporting service was em- .
ployed to take and transcribe the testimony in the above .

entitled cause and rendered services in that behalf on
February 18th and May 2nd, 1946.

The charges for these services are $29.40 and we find
that that is fair, reasonable and customary charges for
such services.

An award is therefore entered in favor of A. M.
Rothbart, court reporting services, Chicago, Illinois in
the sum of $29.40.
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(No. 3662—Claim denied.)

CHARLES W. Durroxn, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion filed November 12, 1946.
HaroLp TuxnwernL, for claimant.

Georce F. BarreTT, Attorney .General, M. F. MiLNE
and C. ArRTHUR NEBEL, Assistant Attorneys General of
counsel, for respondent.

WAR VETERAN'S GRAVES ADMINISTRATION—p7rovisions Of Acts creating
the same—and appropriations made by General Assembly in pursuance
thereof — controlling. The provisions of paragraph 59 (a) Chapter 21
of Illinois Revised Statutes 1939 authorized the erection of head stones
at the graves of soldiers and sailors of the United States and the appro-
priations by the General Assembly in pursuance thereof included a sum-
of money for transpdrtation and setting of stones. Neither the Act nor
the appropriation provided for the employment or compensation of
anyone to re-set any stones previously placed on said graves. Conse-
quently a claim for work'done in re-setting other stones which were
already in place or for placing *collars™ around certain stones which
had previously been set—must be denied.

SaMme—doctrine of 'implied contract .to pay for services rendered—
not applicable to State. While it is true that when one furnishes ma-
terial or labor for another, and there are no circumstances showing a
different intent on the part of the parties to the transaction, the law
will raise an implied contract that the recipient of the labor or ma-
terials will pay the fair and reasonable value of the same, this doctrine
is not applicable to a sovereign state; the respondent herein.

PRINCIPAL AND aGENT—authority 0f agent of State—one dealing with.
bound' to know extent of. One dealing with an officer or agent of the
State is bound ‘to ascertain the extent of authority -of said officer or
agent to bind the State, and where such authority is conferred solely
by and under express statutory power, does so with notice of limitations
thereof and therein. -

Damron, J.

I'n 1939 General John G. Garrity was superintendent
of the Department of Veterans Grave Registration of the
State of Illinois. During that year he employed the
claimant, Charles W. Dutton, to erect government 'issue
head stones of war veterans in cemeteries in certain
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counties of this State. This employment of the claimant
was authorized under Chapter 21, Paragraph 59a, Illi-
nois Revised Statutes 1939, which provided for the erec-
tion of head stones at the graves of soldiers and sailors
of the Army of the United States. Appropriation6 by
the 61st General Assembly to the bureau of War Vet-
eran’s Graves Administration included the sum of
$20,000 “for transportation and setting of stones.’’

The record discloses that this claimant performed
services for General Garrity and he claims he re-set and
repaired. a number of head stones at the graves of vet-
erans which during the lifetime of General Garrity was
paid through the office of the Adjutant General.

On August 10, 1940, General Garrity died, thereby
creating a vacancy in the office of Adjutant General. The
record discloses that the claimant, however, continued to
re-set stones thereafter and with one exception all the
work done by this claimant was re-setting old stones.

He makes a claim for this work for $471.80.

This Court has heretofore held that where one ren-
ders services to the State, on the order of one authorized
to contract for same, and submits a bill in the correct
amount within a reasonable time, and due to no fault or
negligence on his part, same is not approved and vouch-
ered for payment befoi-e lapse of appropriation from
which it is payable, an award may be made for the value
thereof where at the time same was furnished there was
sufficient. funds remaining therein to pay same. Skeppley
vs. State, 14 C. C. R. 204; Catholic Bishop of Chicago, et
al vs. State, 12 C. C. R. 440; Rock Island Sand and Gravel
Company, 8 C. C. R. 165; Oak Park Hospital Incorpo-
rated vs. State, 11C. C. R. 219.

The authority of this Court to pay a claim such as
this must come from the General Assembly. Without a
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specific appropriation for the payment of services such
as was rendered by this claimant this Court is without
jurisdiction. An appropriation for the services rendered
is a condition precedent to an award.

Here it must be noted that the appropriation of the
61st General Assembly to the bureau of War Veterans
Graves Administration was for transportation and set-
ting of head stones only. There was no appropriation
made to the bureau to pay for work of re-setting other
stones which were already in place or for placing “col-
lars” around certain stones which had previously been
set.

The claimant admits that he was never an employee
of the State and while it is true he might be designated
an independent contractor yet it is also true that General
Garrity did not have the statutory authority to employ
this claimant to do anything other than the setting of
new stones. He had no legal right to employ anyone to
maintain, repair or re-set stones which had been placed
at the heads of veterans graves under the authority of
the General Assembly.

Claimant, while admitting he was not an employee of
the respondent, nevertheless says that when one fur-
‘nishes material or labor for another, unless there are
circumstances showing a different intention on the part
of the parties in the transaction, the law will raise an
implied contract that the recipient of labor or materials
will pay the fair, reasonable value of the same.

We agree that doctrine has been upheld in the cases
cited by the claimant, but here we find the respondent is
a sovereign State and this doctrine does not apply.

For the reasons assigned this claim must be denied.

Award denied.
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(No. 3788 — Claimant awarded $7,000.00.)

J. Roy BROWNING, As TRUSTEE FOR THE ESTATES oF THE BURTON
CoaL CompaNY, THE SEYMOUR CoAL COMPANY AND THE FREE-
MAN ‘CoaL MiNnING CompPaNy, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion filed November 12, 1946/

Jacos B. Coursaox, for claimant.

Georce F. BarrerT, Attorney General, for respond-
ent; WiLLiam L. Morean and WiLLiam C. WINEsS, Assist-
ant Attorneys General, of counsel.

ILLINOIS INDUSTRIAL COMMISSION — WORKMEN’S COMPENSATION ' ACT—
Agreement entered into by claimant with Illinois Industrial Commis-
sion—whereby certain sums of money were deposited with said Com-
mission in order to qualify claimant as self-insurers, as provided in the
Workmen's Compensation- Act— money SO deposited subsequently em-
bezzled by the Chief Security Examiner of said Commission— claimant
insured With responsible. company — when award for refund of afore-
said deposit justified. ‘Where it appears that claimant, in order to be
able to do business in this State, entered into an agreement with the
Ilinois Industrial Commission, as authorized under the Workmen’s
Compensation Act, whereby he deposited certain sums of money with
the said Commission in order to qualify as a self-insurer, under the
said Act, and claimant subsequently insured with a responsible* insur-
ance company, an award for refund of the deposit money is justified .and
proper.

Same—Contracts—Illinois Industrial Commission has authority to
enter into contracts with those desiring to become self-insurers—under
the provisions o the Workmen’s Compensation Act.

SAME-Contracts — when provisions of contract controlling. Where
an employee of the Illinois Industrial Commission embezzles funds
deposited with him in his official capacity, the State is bound to make
good the loss. Any party, including the State, desiring to limit his lia-
bility under a contract in the event of contingencies, must make pro-
visions therefor in said contract.

Davron, J.

J. Roy Browning, as trustee for the estates of the

Burton Coal Company, the Seymour Coal Company and
the Freeman Coal Mining Company, files this claim, seek-

ing an award of $7,000.00.

\
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The facts are not in dispute.

In the month of December, 1935, a contract was en-
tered into by and between the above named Seymour
Coal Company and Freeman Coal Company, of Chicago,
Illinois, and the Industrial Commission of the State of
Ilinois, in order to qualify these companies as self-
insurers under the provisions of the Workmen’s Com-
pensation Act of the State of Illinois, said agreement,
marked Exhibit B, being in words and figures as follows :

THIS AGREEMENT WITNESSETH:

That the undersigned, the Seyamour CoaL Company and FREEMAN
CoaL MiNnING Company of Chicago, Illinois, has on the date hereof,
deposited with the undersigned, Industrial Commission of State of Illi-
nois, the following:

Seymour Coal ComPaNnY.. «uvuvuirirneirarnrnernerasnrnsnens $2,000.00
Freeman Coal Mining Company.. ....cuoveiieneninnrnnensensns 2,000.00
$4,000.00

The said mining companies are each to pay to the said Industrial
Commission the sum of $375.00 each month to be held by said Com-
mission until the aggregate amount reaches the sum of $5,000 for each
of said mines when a new escrow agreement is to be executed making
some banking institution the escrowee under an agreement similar to
this said agreement (said monthly payments to be made on the first
Monday of each month commencing January, 1936.)

It is agreed by and between the parties hereto that the said moneys
shall be held by the said Industrial Commission as a guarantee for the
payment of any judgments entered against the said Seymour Coal Com-
pany and Freeman Coal Mining Company for the payment of any sums
found by process of law to be due to the employees of the said Seymour
Coal Company and Freeman Coal Mining Company under a law of the
State of Illinois, known as the Workmen’s Compensation Law, approved
June 28, 1913, and in force July 1,1913, and that the said moneys shall
be held until released and surrendered to the said Seymour Coal Com-
pany and Freeman Coal Mining Company in accordance with the fur-
ther terms of this Agreement.

It is further agreed between the parties that the said moneys shall
be surrendered to the said Seymour Coal Company and Freeman Coal
Mining Company upon the presentation to the undersigned, the Indus-
trial Commission, of a certificate or statement signed by the Industrial
Commission of Illinois, and the said Seymour Coal Company and Free-
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man Coal Mining Company that no payments are due and unpaid from
the said Seymour Coal Compapy and Freeman Coal Mining Company
to its employees or others under the Compensation Law.

It is further understood and agreed by and between the parties that
the interest from these moneys-shall be surrendered to the Seymour
Coal Company and the Freeman Coal Mining Company as it becomes
due.

SIGNED AND SeaLep at Chicago, Illinois, this. .......... day of De-
cember, A. D. 1935.

ILLINOIS INDUSTRIAL COM- SEYMOUR COAL COMPANY,
MISSION, By (Frebp A. BuURTON)
By (L. J. O'CoNNELL) Partner

Chief Security Examiner C .
F%EAENI\\J(AN COAL MINING “OM

By (Frep A. BURTON)
President

Pursuant to said agreement, the Burton Coal Com-
pany, for and on behalf of the Seymour Coal Company
and the Freeman Coal Mining Company, deposited with
the Industrial Commission, the following amounts of
money :

December 2, 1935, . .t iiiie ittt s $2,000.00
December 2, 1935............ S 2:000.00
January 2, 1935 . ..t 750.00
February 1, 1936. . ..uciiiiiiiiieininnsinnnnnrnsnsannnnnnns 750.00
A 1 1 TR 750.00
N O K 750.00

Total .............. e e e e e $7,000.00

The above deposits were made by check, payable to
the Industrial Commission of the State of Illinois, and
were deposited to the credit of the Industrial Commis-
sion, by one L. J. O’Connell, its chief security examiner,
in the Centennial Illinois National Bank and Trust Com-
pany of Chicago.

Thereafter, there was issued a certificate or notice
of approval, by the Industrial Commission, certifying
that the above named coal companies were self-insurers,
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under Section 26 of the Workmen’s Compensation Act,
and had complied with all of the terms and provisions
set up in said act.

On November 7, 1938, in the District Court of the
United States for the Northern District of Illinois, East-
ern Division, in consolidated causes No. 69296, entitled
“In the Matter of the Burton Coal Company, a corpora-
tion, debtor, Seymour Coal Company, a corporation,
debtor, Freeman Coal Mining Company, a corporation,
debtor,” the above claimant, J. Roy Browning, was ap-
pointed trustee and the exclusive possession and control
of all of the above named property, assets and business
of said companies, wherever located, were entrusted to
the said J. Roy Browning, as such trustee, the order of
said appointment being attached to the complaint and
marked Exhibit A, and made a part thereof.

On or about April 22, 1939, pursuant to the Statute
of the State of Illinois, the said Seymour Coal Company
and Freeman Coal Company elected to insure their entire
liability to pay any judgments entered against them, or
either of them, for the payment of any sums found due
to the employees or their dependents under the Illinois
Workmen’s Compensation Act, by purchasing policies
of insurance with the Bituminous Casualty Company of
Rock Island, Illinois, which said policies of insurance
undertook to cover all of the employees ‘and the entire
compensation liability of both coal companies and from
that date until the filing of this complaint, said policies
of insurance have been in full force and effect. The com-
plaint states, and it is not denied by the respondent, that
from the time of the deposit of money with the Industrial
Commission, as aforesaid, until the issuance of the poli-
cies of insurance with the said Bituminous Casualty
Company, many awards or judgments were made and
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entered against said Seymour Coal Company and Free-
man Coal Company, in favor of sundry of their em-
ployees, and each and every of such awards or’judgments
were duly or promptly paid, so that at no time were any
of the funds heretofore deposited with the Industrial
Commission ever resorted to; the complaint further
states that there does not now exist any judgments
against said companies, or either of them, entered in
compliance with the provisions of said Workmen’s Com-
pensation Act, that remain unpaid, or in default, and it
is further alleged, in said cornplaint, and is not denied
by the respondent, that there has not been and is not
now, any further need, necessity or requirement by law,
or otherwise, that the monies deposited under and pur-
suant-to the contract, above set. forth, be held by said
Industrial Commission, and that the trustee of and for
the estate of said companies, is entitled to the return of
said funds, together with all interest due thereon, as
provided in said written contract.

Attached to said complaint, and made a part thereof,
is a written demand, marked Exhibit C, dated February
15, 1943, addressed to Alfred J. Borah, Chairman of the
Industrial Commission of the State of Illinois, 205 West
Wacker Drive, Chicago, Illinois, making formal demand
on the Industrial Commission for the return of the sum
of $7,000.00, heretofore deposited with the Industrial
Commission, as aforesaid, under the terns of the written
contract® entered into, as aforesaid. This exhibit shows
that the claimant had made, prior thereto, repeated de-
mands upon the Industrial Commission for the return of
the money deposited with it, as aforesaid, but that said
Industrial Commission failed and refused to return said
money or any part thereof.

The question to be decided in this case is whether or
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not the State of Illinois is liable to the claimant for the
return of the sum of $7,000.00, heretofore deposited with
said Commission, as above set forth.

The respondent urges many reasons why the claim
should be denied. It concedes that the funds heretofore
deposited by the claimant are not on hand and states
that the funds have been dissipated without the consent
of -the claimant. It concedes also that the companies
deposits of the funds, in question, were, in all respects,
lawful, proper, and in accordance with law, and that no
measure of diligence on claimant’s part could have pre-
vented the loss which was sustained.

The respondent admits that the chief security exam-
iner, Lawrence J. O’Connell, embezzled these funds de-
posited by this claimant with the Industrial Commission
of* Ilinois.

The deposit of money represented by this claim was
an involuntary transaction and was required by the law
of the State of Illinois, before the claimant could do
business in this State. (Ill. Rev. Stat. 1941, Chap. 48,
par, 172-26.)

The respondent questions the authority of the Indus-
trial Commission to enter into this cdntract. It has beeii
held that the Industrial Commission is authorized by
law to enter into a contract such as we find here. ( Pinker-
ton’s Nat. Detective Agency vs. Fidelity ¢ Deposit Co.,
138 Fed. 2d. 469.)

In that case the Court said: “Having held that the
Commission had the authority (to receive and hold the
bonds in trust), we thiiik there is little room to doubt
but that O’Connell was acting in his official capacity.
The record discloses in numerous mays that he mas held
out to the public as agent and representative of the com-
mission.”’
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It appears to the court that the contract entered into
by the State, through its Industrial Commission, is one
to be upheld by this court. This was a contract which
the.Industrial Commission had a legal right to make and
that the State is bound thereby. The Industrial Com-
mission breached this contract. Under this contract, the
employers (claimant herein) had a right to believe that
its deposit would be returned upon full compliance upon
its part. The contract provided for the return of the
deposit if the coal companies ceased doing business or
substituted an insurance policy therefor. The claimant
elected to furnish a policy. The policy mas accepted by
the Commission. No judgments or awards were outstand-
ing against the deposit at the time demand was made for
the refund.

We think it would be against public policy and we
can not believe the legislature intended that an employer,
when complying with Seec. 26 of the Act, deposited money
or securities at his peril. If a party including the state,
desires to limit his liability thereunder in the event of
contingencies, he must make provision therefor in said
contract.

At the time this claim was filed in this Court there
was pending in the District Court of the United States,
for the Northern District of Illinois, Eastern Division, a
cause of action, entitled Montgomery Ward & Co., Incor-
porated, Plaintiff, vs. Fidelity and Deposit Company of
Maryland, a corporation, Defendant— Fidelity and De-
posit Company of Maryland, a corgoration, Cross-com-
plainant, vs. Montgomery Ward & Co., Incorporated, et
al., Cross-Defendants, Civil Action No. 43C 1105. This
claimant was made party Cross-Defendant to the Cross-
complainant, in the nature of a bill of interpleader, which
was filed in said cause by the Fidelity and Deposit Co.
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of Maryland, Defendant and Cross-complainant, ard
summons was issued upon this Claimant as such Cross-
defendant therein, and this Claimant was required by
order of Court to file his answer therein. In said answer
this Claimant as Cross-defendant made claim against
said Fidelity and Deposit Co. of Maryland as surety for
Lawrence J. O’Connell, an employee and chief security
examiner of the Industrial Commission of the State of
Illinois, basing said claim upon the alleged embezzlement
by said Lawrence J. O’Connell, of funds amounting to
the sum of $7,000.00 heretofore deposited with the Indus-
trial Commission. The respondent, through its Attorney
General in its brief_filed November 21, 1945, contended
that inasmuch as the cause of action above referred to
was still pending in the United States District. Court,
that the claimant had not exhausted his legal remedies
before filing his claim in this Court and called thjs
Court’s attention to our invariable rule that access may
not be had to the Court of Claims until the claimant has
exhausted all other means of relief.

On October 18, 1946, a statement was filed by this
claimant in this Court in reference to the cause of action
herétgfore pending in the District Court of the United
States, for the Northern District of Illinois, Eastern
Division, Civil Action No. 43C 1105, showing that upon
the petition of this claimant as Cross-defendant in said
cause in said District Court, a summary hearing was had
upon the claim of this claimant against the Fidelity &
Deposit Co. of Maryland, resulting in an order entered
in said cause on October 11, 1946, denying the right of
recovery on the part of this claimant as Cross-defendant,
and dismissing this claimant as Cross-defendant from
said proceedings with prejudice.

* A certified copy of said decree being filed in the
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Court of Claims, marked exhibit ‘‘B’’ and made a part
of this record.

After careful consideration of the record in this case,
we are convinced this claim should be allowed and the
deposit, heretofore made to the Industrial Commission,
be refunded to the claimant.

An award is therefore entered in the sum of $7,000.00
in favor of J. Roy Browning, as trustee of the Estates
of the Burton Coal Company, the Seymour Coal Com-
pany and the Freeman Coal Mining Company.

(No. 3870 —Claimant awarded $1,190.02.)

JoeE BranNON, Claimant, vs. STATE oF lLLINOIS, Respondent.
Opinion filed November 12, 1946.

[}

Ray E. WEesNer, for claimant.

L J

Georece F. BarretT, Attorney General; C. ArTHUR
Neser, Assistant Attorney General, for respondent.

WORKMEN’S COMPENSATION AcT—employee 0f Department of "Public
Works and Buildings—within provisions of —where an award for com-
pensation for temporary total disability .and permanent partial loss of
use of right foot is justified. Where an employee of the Department of
Public Works and Buildings sustains accidental injuries, arising out
of, and in the ‘course of his employment, resulting in temporary total
disability and permanent partial loss of use of his right foot, an award
may be made for compensation therefor in accordance with the pro-

visions of the Act, upon compliance by the employee with the terms
thereof, and proper proof of claim for same.’

EckerT, C. J.

On November 18, 1943 claimant, Joe Brannon, was
an employee of the respondent.in the Department of
Public Works and Buildings. While working with a
group of employees, on State Bond Issue Route Number
1 in Lawrence County, lllinois, moving an air com-
pressor, the rear wheel of the compressor rolled onto
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. his right foot, fracturing the bones forming the arch of
the foot. He was taken immediately to Dr. Tom Kirk-
wood, at Lawrenceville, Illinois, for first aid, and was
then transferred to the Palestine Clinic.

Dr. Kirkwood reported to the respondent that
claimant had suffered a fracture or fracture dislocation
at the joint between the tarsal bones and the first and
second metatarsals of the right foot. Dr. J. A. Ikemire,
in charge of the Palestine Clinic, after examination of -
claimant’s foot, reported to the respondent as follows :

Fracture in the proximal %4 of the’second metatarsus. Fracture in
the distal ¥ of the third and fourth metatarsus. -Slight fragmentation
of the lateral portion of th’e proximal head of the fifth metatarsus all
on the right foot. Arranged foot in as near normal relations as possible
and applied a loose fitting circular plaster cast to be changed as soon

as swelling disappears. Permanent disability—a rather painful foot
for sometime, but a useful foot.
o

Claimant remained under the care of Dr. Ikemire
until Manch 7, 1944 when the doctor reported to respond-
ent that claimant “should begin light work now?”’. At
that’time Dr. Ikemire still was of the opinion that there
would be no permanent disability. A month later, how-
ever, he reported to the respondent that the permanent
disability “should not be much, if any.”

At the time of the accident claimant and respondent
were operating under the provisions of the Workmen’s
Compensation Act of this state, and notice of the accident
and claim for compensation were made within the time
provided by the act. The accident arose out of and in
the course of the employment.

Claimant was first employed by the respondent on
October 3, 1943, and at the time of his injury was earn-
ing $1.00 per hour. Eight hours constituted a normal
working day, and employees of the respandent engaged
in the same capacity and at the same rate as claimant




were employed less than 200 days a year. At the time
of the accident claimant had no children under sixteen
years of age dependent upon him for support. Claimant’s
compensation rate is therefore $17.63 per week.

Claimant was temporarily totally disabled from
" November 18, 1943 to March 7, 1944 and was paid com-
pensation at the rate of $17.63 per week during that entire
period, or the total sum of $277.05. Temporary com-
pensation was terminated when claimant’s physician re-
ported that claimant was ready to return to work. Claim
for further compensation for temporary disability must,
therefore, be denied..

No claim is made for medical, hospital, or surgical
services since all such services were paid for by the
respondent. Claim, however, is made for total loss of
use of claimant’s right foot.

Claimant testified that his foot continues to trouble
him; that if he uses it for any length of time the instep
becomes very sore and he experiences sharp pains; that
he is unable to use his foot steadily, and is unable to do
the work which he did prior to the injury.

Dr. Marjory lkemire, called as a witness on behalf
of claimant, testified that she had examined claimant’s
right foot and found considerable permanent impairment
of its use in any gainful occupation. She stated that the
circulation of the right leg and foot showed definite im-
pairment; that there was evidence of faulty weight
bearing; that claimant’s right foot, and half way up his
right leg to the knee, remain purple most of the time.
Dr. Ikemire also testified that the X-rays, which were
admitted in evidence, showed the tarsal bones in an
abnormal position, and also shéwed signs of osteo-porasis
of the bones.

From the record, and from personal observation of

—4 \
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the claimant, the court is of the opinion that claimant
has suffered a 50% permanent loss-of use of his right
foot. He is, therefore, entitled to the sum of $17.63 per
week, for a period of 67% weeks, or the total sum of
$1,190.02, all of which is accrued and is payable forth-
with.

An award is therefore entered in favor of the claim-
ant for the total sum of $1,190.02.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of ¢ An' Aet concerning the
payment of compensation awards to State employees.”’

(No. 3912—Claim denied.)
Cercin E. StaLLARD, Claimant, vs. StaTe oF ILLinols, Respondent.

Opinion filed November 12, 1946.

Donovan D. McCarry, for claimant.

Georce F. Barrert, Attorney General, and C.
ARTHUR NEBEL, Assistant Attorney General, for respond-
ent.

WORKMEN’S COMPENSATION ACT—court without jurisdiction to hear
claim under — where no claim made or application filed for compensation
within time fixed in Section 24. Where no claim is made for compen-
sation, nor any application filed for same, within time fixed in Section

24 of Workmen’s Compensation Act, the court is without jurisdiction
to proceed with hearing on application filed thereafter.

SAME —same. Claim cannot be allowed on the basis of equity and
good conscience.

EckerT, C. J.

On May 9th, 1942 the respondent, through its De-
partment of Public Safety, issued a 1936 Indian motor-
cycle to the claimant, Cecil E. Stallard, State Highway
Maintenance Policeman, to be used by him in the per-
formance of his duties. The motorcycle was equipped
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with narrow tires, was hard riding, causing a constant
jarring, and claimant soon began to suffer pains in his
back. On August 3, 1942 he consulted Dr. Sheldon A.
Jackson, of Olney, Illinois. A physical examination by
Dr. Jackson at that time was negative, but the doctor
prescribed ’diathermic massage, strapped claimant’s
back, prescribed a belt, and prescribed sodium salicylates
and anadyne for pain. It was Dr. Jackson’s opinion that
the pain was caused by riding the motorcycle.

Claimant continued these treatments under the care
of Dr. Jackson until February 20, 1943, although Dr.
Jackson testified that he advised an operation for the
removal of an intervertebral disc in December of 1942.
Claimant paid Dr. Jackson for his services the total sum
of $88.50.

At the time claimant first consulted Dr. Jackson, he
took the motorcycle to the State Highway Garage at
Effingham, Illinois, and there learned that it had a broken
spring in the seat. No other motorcycle was available for
claimant’s use, and no parts were available for repair,
so claimant continued to ride the motorcycle regularly
for a month longer.

The pain continued, and in the early part of 1943
claimant reported his illness to his superior officers. In
June, 1942, he consulted Mr. Harry Yde, then Chief of
the Illinois State Police, at Springfield. As a result of
that conference, claimant was examined by Dr. J. Albert
Key, at Barnes Hospital, in St. Louis, Missouri, in the
summer or early fall of 1942. Dr. Key advised claimant
that he had a ruptured intervertebral disc, which neces- .
sitated an operation, and which was probably caused by
riding a motorcycle.

Claimant reported the findings of Dr. Key to his
superior officers,but received no instructions, other than
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the advice of Capt. Trautsch, who told claimant that he
should go ahead and have the operation, pay for it him-
self, and later present the bill to the department. Capt.
Trautsch also advised him that his pay would continue
during the period of his surgery and convalescence.
Claimant testified, “That was the general advice that 1
had in Springfield that day from Mr. Guy and M.
Trautsch,’’ and placed the conversation during the latter
part of 1943.

Claimant, however, continued to work, and continued
to ride the motorcycle. The pain in his back did not
lessen. Sometime during 1944, he consulted an attorney,
who advised him to have the operation performed. This
was done, at Barnes Hospital, in St. Louis, on February
23, 1945, and two intervertebral discs were removed. He
was discharged from the hospital on March 15, 1945.
The total cost of the operation, including hospital room,
X-ray, laboratory, anesthesia, and drugs, amounted to
$265.75, which claimant paid. He now seeks reimburse-
ment from the respondent for this payment and the pay-
ment to Dr. Jackson, in the total sum of $354.25.

Aside from the fact that it is questionable whether
claimant has suffered an injury which is compensable
under the Workmen’s Compensation Act, his claim can
not be allowed because it was not filed in apt time. The
claim was filed May 1st, 1945, three years after claimant
first rode the motorcycle in question, and almost two
years after claimant was first advised of the necessity
of an operation. Section 24 of the Workmen’s Compensa-
tion Act provides that no proceedings for compensation
under the act shall be maintained unless application for
compensation is filed within one year after the date of
the accident. Section 10 of the Court ,of Claims Act,
allowing claims against the State to be filed within five
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years after accrual, is inapplicable. Scott vs. State, 13
C. C. R. 163. Furthermore, the claim can not be allowed
on the basis of equity and good conscience. Crabtree vs.
State, 7 C. C. R. 207.

Considering the facts most favorably to the claimant,
to comply with the act, this claim should have been filed
within one year after the results of the examination of
Dr. Key were made known to him.

The claim is, therefore, denied.

(No. 3951 —Claim denied.)
CaTHERINE BuckLEy, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion filed November 12, 1946.
GRraNGer & BEeckers, Attorneys, for claimant.

GeorcE F. Barrert, Attorney General and WiLLiam
L. Morcan, Assistant Attorney General, of counsel, for
respondent.

WORKMEN ” S compENsATION acT—burden of proof in claims under—
is on claimant— when evidence insuficient to sustain claim for compen-
sation under. The general rule at law applicable to this case is that
the burden of proof is upon the claimant to prove her case by a pre-

ponderance or greater weight of the evidence and failure to so do bars
an award.

SaME—same—same. No award can be made for compensation un-
der the Workmen’s Compensation Act where the same is based upon
imagination, speculation or conjecture or upon a choice between two
views equally compatible with the evidence; it must be based on facts
established by a preponderance of the evidence.

Damrovw, J.

On the 17thday of August 1944, claimant was injured
during the course of her employment at Kankakee *State
Hospital. The injury was caused by claimant falling on
the porch of the institution while attempting to subdue
a patient.
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Her complaint alleges that she suffered a compound
fracture of the left femur, injured her pelvic bone and
hip joint which she claims has resulted in complete loss
of use of her left leg.

Under this complaint claimant seeks an award for
permanent and t‘otal loss of use of her left leg and for
temporary compensation during the period of her dis-
ability as provided in Section 8, Paragraph (e) of the
Act.

All jurisdictional requirements having been stipu-
lated, the only question for this Court to decide is the
nature and extent of claimant’s injury. The testimony
in this case was taken on the 9th day of July 1946 at
which time claimant testified that she constantly suffered
pain in her left limb and that at times it was so severe
that it prevented her from sleeping at night. After her
recovery she reported to the institution for work but
claims that employment was refused her due to her physi-
cal condition caused by the injury.

To support her complaint Doctor John J. Fahey,
staff physician of the Illinois Research Hospital, Chi-
cago, lllinois was called as a witness on her behalf. His
evidence shows the [claimantwas admitted to the Research
Hospital on the 18th day of August 1944; and that he
started attending her on August 24, 1944. He testified
that she had a fracture of the neck of the left femur;
that an open reduction was made at the site of the frac-
ture; that the neck and head of the bone was exposed and
that a Smith-Peterson nail was used for a fixation and
the wound was then closed. After she was released from
the Research Hospital he testified that he saw her in
February 1946, examined her and found she had recov-
ered and was able to return to her work. He testified he
again examined her on May 4, 1946 and at that time she
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did not complain to him of having any pain in her left
leg and that it showed no evidence of swelling of the left
limb.

Doctor Abraham Simon, Assistant Superintendent,
of the Kankakee State Hospital was called to testify on
behalf of the respondent. He testified that he examined
claimant the day after the injury and found she had
fractured the neck of the left femur with some displace-
ment; that he had her admitted to the Illinois Research
Hospital, Chicago, Illinois for operative procedure ; that
X-rays were made of the injured limb at the site of the
fracture, the last film being taken on December 31, 1945.
That this film disclosed no particular atrophy of the
bone and there was no indication of bone disturbance.,
When examined in reference to the subjective symptoms
testified to by claimant in reference to pain in her left
leg he stated that in his opinion if claimant had recur-
rence of pains it would be due to natural causes and not
to the fracture.

" The departmental report, dated May 30, 1946 which
is a part of this record shows that claimant sustained a
simple fracture of the neck of the left femur. That there
were no injuries to the pelvic bone or the hip joint. It
contains a portion of a letter received under date of Sep-
tember 7, 1945 from the Department of Orthopedics,
University of Illinois, stating that claimant's X-rays
show complete union and that she was able to return to
work at the time she was released.

Liability under the Workmen's Compensation Act
cannot rest upon imagination, speculation or conjecture
or upon a choice between two views equally compatible
with the evidence, but such liability must arise out of the.
facts established by a preponderance of the evidence.
Inland Rubber Company vs. Ind. Corn., 309 I11. 43; Cry-
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der vs. State, 12 C. C. R. 291; Cross vs. State,,13 C. C. R.
174.

. The testimony of this claimant in reference to her
alleged condition of ill being is not supported by the
medical testimony and awards for injuries under the
Compensation Act cannot be made on subjective symp-
toms.

The burden of proof is on the claimant to show by
competent evidence that she has suffered permanent or
partial disability and this she has failed to do.

An award for permant partial disability is therefore
denied. Likewise her claim for temporary total disability
must be denied for the reason the respondent paid her
full salary during the time of her disability which far
exceeded her compensation rate.

Award denied.

Isabelle Marcotte, court reporter of the County
Court of Kankakee, Illinois was employed to take and
transcribe the evidence in this cause and has made a
charge therefor in the sum of $20.00. We find that this
charge is fair, reasonable and customary in the county
where it was made and find the reporter is entitled to'be
reimbursed.

An award is therefore entered in the sum of $20.00
payable to Isabelle Marcotte, Court Reporter, County
Court, Kankakee, Illinois.

The court further finds that A. M. Rothbart, court
reporting services was employed to take and transcribe
certain evidence in this cause and that said court report-
ing services has made a .charge for $25.50 for such serv-
ices.

The Court finds that the amount of $25.50 is fair,
reasonable and customary charges for services rendered
and that this amount should be allowed.
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An award is therefore entered in the sum of $25.50
payable to A. M. Rothbart, court reporting services, Chi-
cago, Illinois.

This award’is subject to the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employees.”’

(No. 3968 —Claimant awarded $36.85.)
StanDARD OiL CompaNy, A CorpPORATION, Claimant, vs. STATE oF
ILLiNnoIs, Respondent.
Opznion filedNovember 12, 2946.

H. E. ScHroeDeR, Attorney, for claimant.

Georce F. Barrerr, Attorney General; C. ARTHUR
NEBer, Assistant Attorney General, of counsel, for re-
spondent.

SuppLies—Ilapse of appropriation out of which could ve paid —before
presentment of bill—suficient unexpended balance in appropriation—
when award for value may be made. Where it clearly appears that
claimant furnished supplies or rendered services to the State, and an
appropriation existed out of which payment could be made therefor, an ,
award may be made for reimbursement or payment for said supplies
or services where such appropriation lapsed before payment was made
for same, and sufficient unexpended balance therefor remained therein,
on claim filed in reasonable time.

DAMRON, J.

The above claimant is a corporation authorized to do
business in this State.

During the period from and including May 16, 1945
to and including June 30, 1945 claimant sold and deliv-
ered to the Division of Highways, Bureau of Mainte-
nance, District 7, at its instance and request certain oil
products in the amount of $25.20; during the period from
and including March 22, 1945 to and including June 24,
1945 claimant sold and delivered to the Conservation
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Department, General Office Division, District 16, at its
instance and request certain oil products in the sum of
$5.40; on March 9, 1945 claimant sold and delivered to .
the Department of Public Works and Buildings, Division
of Highways, Bureau of Maintenance, District 9, at its
instance and request certain oil products in the sum of
50¢; on March 12, 1945 claimant sold and delivered to
the Department of Public Works and Buildings, Division
of Waterways, Bureau of Maintenance, District of Lock-
port, at its instance and request certain oil products in
the sum of $4.85; on May 19, 1945 claimant sold and
delivered to the Department of Mines and Minerals, Gen-
eral Office Division, at its instance and request certain
oil products in the sum of 90¢, being a total of $36.85 all
of which is more particularly described in claimant’s bill
of particulars attached to this complaint and made a
part thereof.

The report of the Division of Highways dated July
1,1946 shows that the dates of purchase, ticket numbers,
points of purchase, the names of the State employees
by whom the purchases were made and the volumes and
costs of materials were checked by said Division and
found to be correct. It further shows that appropria-
tions for.the purchase of said oil products had been,duly
made by the 63rd General Assembly from which these
purchases would have been paid in regular course had
the invoices been presented to the various Departments
before the appropriation lapsed.

An award is hereby entered in favor of the claimant,
Standard Oil Company of Indiana, in the sum of $36.55.
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(No. 3970 —Claimant awarded $1,748.80.)
Wabe Hawmeron, Claimant, »s. STATE oF ILLiNnoIs, Respondent.

Opinion filed November 12, 1946.

A. L. YanTis, for claimant.

Georce F. Barrett, Attorney General; C. ArRTHUR
Neser, Assistant Attorney General, of counsel, for re-
spondent.

WORKMEN's comPENsATION ACT—when award may be made for par-
tial permanent loss of use of left arm. Where employee of State sustains
accidental injuries, arising out of and in the course of his employment,
resulting in partial loss of use of his, left arm, an award may be made

for compensation therefor in accordance with the provisions of the Act,
upon compliance by employee with the requirements thereof.

Same—when refusal of injured employee to submit to major opera-
tion tendered to ham by his employer, as not unreasonable, his claim for
compensataon vall not be denaed. Where an aged employee, upon advice
of a physician, refuses to submit to a major operation tendered to him
by his employer, on the ground that it might prove to be more injurious
than beneficial, because of the attending serious risk to the member,
such refusal is,not unreasonable—and claim for compensation should
not be denied. Florczak vs. Indus. Corn.. 381 I11. 120.

Damron, J.

On August 22, 1945 claimant, Wade Hampton, re-
ceived an accidental injury while engaged in his employ-
ment for the Division of Highways at or near Shelbyville,
Illinois. He was employed by the Division on August 18,
1945 as a common laborer at a wage rate of 70c¢ per hour.
On August 22, 1945, he was one of a group employed in
shoveling gravel from a railroad car at the Big Four
Railroad unloading track in Shelbyville. About 4:55
P. M. this claimant, while climbing down the ladder built
on the side of the railroad car, missed a step of the lad-
der, he started to fall, but held on to the ladder rungs
with his hand. His weight and the force of the fall
loosened his grip causing him to fall to the ground with
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great force, dislocating his left shoulder and injuring his
left arm.

Claimant was given first aid medical treatment at
the Hulick Clinic, Shelbyville, Illinois and allowed to
return to his home on the date of the accident. The
nature of his injury was found to be dislocation of the
left shoulder with the edema surrounding the tissues.

Doctor McHarry of the Clinic estimated the date of
the disability to be about one month or longer in healing.

On December 11,1945, a representative of the Divi-
sion of Highways called upon the claimant and finding
that claimant’s shoulder movements were limited made
the necessary arrangements for claimant to receive such
treatments as would be prescribed by Doctor J. Albert
Key, Professor of Clinical Orthopedics, Washington
University, St. Louis, Missouri. On December 17, 1945,
claimant was examined by Doctor Key who made
arrangements for claimant t0 enter the Barnes Hospital
on January 17,1946 for a manipulation of the shoulder
under anesthesia to break up adhesions which had formed
following the injury. Upon being informed, the claimant
declined to submit to this operation inasmuch as he had
been advised that the operation, or manipulation under
anesthesia would be very painful and that the net result
thereafter would be problematical and could aggravate
the condition of his left shoulder and arm.

Upon the hearing before the Commissioner, Doctor
E. M. Montgomery, a witness for claimant, testified that
in December 1945 he made a physical examination of the
claimant and found limited motion in his left shoulder
with atrophy of the deltoid muscle. That the patient had
fair motion of the left arm, left to right, but was unable
to raise the arm. That there was considerable weakness
in the hand and forearm, due in the doctor’s opinion, to
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an injury of the nerve under the deltoid muscle. Some-
time thereafter, Doctor Montgomery again examined the
claimant, and at that time found that the deltoid muscle
of the left shoulder had become smaller and more
atrophied; that he advised claimant to continue the dia-
thermy treatments which he had been receiving and to
continue manipulation of the injured shoulder.

When questioned regarding the beneficial results, if
any, of the proposed forced manipulation of the shoulder
joint under anesthesia,-he testified that considering the
condition of the shoulder, as he found it in December
1945, and the fact that claimant was 71years of age, such
an operation was inadvisable. That such an operation,
as proposed, might prove to be more injurious than bene-

~ficial. That more stiffening of the shoulder joint and
greater loss of motion could develop as a result of more
adhesions. This medical witness testified that claimant
could raise his left arm only one-fourth of the distance
that he normally should, as a result of the injuries, and
. that this condition was permanent.

On cross-examination he testified that there *‘was
some ankylosis present in claimant’s left shoulder joint
caused by the adhesions from the periosteum. That the
X-ray films introduced in the evidence as claimant’s ex-
hibits 1 and 2, showed no arthritic deposits present.

In Florczak vs. Indus. Corn., 381 Ill. 120, the Court
having before it a question concerning the refusal of an
injured employee to submit to a major operation ten-
dered to him by the employer and the effect the refusal
would have upon his compensation payments, said ‘A
majority of the Courts of review in other jurisdictions
have adopted the rule that where the operation tendered
is of a major character and attended with a serious risk
to the member, an injured employee’s refusal to submit
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thereto is not unreasonable, and compensation should not
be denied on that account. This rule is supported by the
better ‘reasoning and is in accord with what this Court
has declared the purpose of the Workmen’s Compensa-
tion Act to be and the remedies the legislature intended
to cover.”

There is no medical evidence in this record which

“convinces us that the refused operation would have been
beneficial to claimant or would have restored the func-
tional loss of use of claimant’s left arm.

From a consideration of this record, the Court finds
that the claimant and respondent were on the 22nd day
of August 1945, operating under the provisions of the
Workmen’s Compensation Act; that on the last men-
tioned date claimant received accidental injuries which
arose‘out of and in the course of the employment; that
notice of said accident was given to said respondent and
claim for compensation on account thereof was made on
said respondent within the time required under the pro-
visions of said Act; that earnings of employees in the
same classification of this claimant for the year next
preceding the injury were $1,120.00, and that the average
weekly wage was $21.53. That the claimant at the time
of the injury had no children under 16 years of age.
That necessary first aid, medical and hospital services
were provided by the respondent herein.

The record “discloses that this claimant was unable
to perform work from the date of the injury, August 22,
1945, to the 2nd day of May 1946, totaling 36 weeks, for
which he is entitled to be paid at his compensation rate
of $12.92. This amounts to the sum of $465.12. The rec-
ord further discloses that the respondent, through the
Division of Highways, paid to this claimant the sum of
$169.82 as temporary total disability which must be de-
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ducted from the above amount leaving a balance due
claimant for temporary total disability the sum of
$295.30, payable in a lump sum forthwith.

Claimant is entitled to have and receive from the
respondent the sum of $12.92 per week for a period of
112%% weeks, or the sum of $1,453.50, as provided in Sec-
tion 8, Paragraph e of said Act, as amended, for the
reason that the injury sustained caused a 50% permanent
loss of use of the left arm of the claimant.

Of this amount the sum of $358.07 has accrued and
Is payable in a lump sum forthwith. The remainder
amounting to the sum of $1,095.43is payable to claimant
at a weekly compensation rate of $12.92 beginning
November 19,1946, with one final payment of $10.15.

An award is hereby entered in favor of claimant,
Wade Hampton, in the sum of $1,748.80, payable as above
indicated.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employees.”’

* (No. 3972 —Claimant awarded $661.73.)

NORTHWEST IGNITION & RADIATOR SERVICE, A PARTNERSHIP.
Claimant, vs. STATE or ILLINOIS, Respondent.

Opinaon fited November 12, 1946.

" EmiL M. CaLienoo, of Chicago, for claimant.

Georce F. BarrerT, Attorney General; WiLLiam L.
Morcan, Assistant Attorney General, for respondent.

SuppLies—Ilapse Of appropriataon out of whach could be paid—be-
fore presentment of »all—suficient unexpended balance in appropriation
— when award for value may be made. Where it clearly appears that
claimant furnished supplies or rendered services to the State, for which
an appropriation existed out of which payment could be made therefor,
an award may be made for reimbursement or payment for said supplies
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or services where such appropriation lapsed before payment was made
for same, and sufficient unexpended balance therefor remains therein,
on claim filed in reasonable time.

Sann— United States Code, Title 50, Section 525. Period of military
service cannot be included in computing the period limited by law for
filing claim.

EckerT, C. J.

The claimant, the Northwest Ignition & Radiator
Service, is a partnership composed of George Klett,
Oscar Schumacher, Phil Glaser, and Emil M. Caliendo.
. It is engaged in automobile and truck repair service.

From September 19, 1941 to June 5, 1943, the claimant
. supplied materials,and rendered services to the respond-
ent authorized by purchase orders issued by the Division
of Purchases and Supplies of the Department of Finance,
the orders being numbered D-34016, D-619179, D-73456,
and dated July Ist, 1941, July 1st, 1942, and January
- Ist, 1943, respectively. Claimant has not been paid for
these materials and services, the total charge for which
amounts to $661.73.

George Klett, testifying on behalf of claimant, stated
that Mr. Caliendo was .the partner in charge of collec-
tions; that the partnership rendered its last services in
June, 1943; that the claim was not filed until July 12,
1946; that the failure to file the claim sooner was due to
the absence of Mr. Caliendo, who was in service in the
United States Navy for a period of five years; that under
the partnership agreement no suit could be filed except
upon agreement of all partners; that Mr. Caliendo’s
Naval service made it impossible to obtain his consent
to the filing of this claim. Immediately upon the dis-
charge of Mr. Caliendo, the claim was filed. The re-
spondent offered no testimony other than the department
report.

From the racord, it appears that claimant furnished
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properly and duly authorized materials and services to
the respondent, for which it has not received payment;
when the charges were incurred there remained a suffi-
cient unexpended balance in the' appropriations from
which payment could have been made. Claimant's failure
to submit its invoices to the respondent within the usual
time was the result of the naval service of one of the
partners. Under the provisions of Section 525, Title 50,
United States Code, the period of military service of Mr.
Caliendo can not be included in computing the period
limited by law for the filing of this claim. 'Section 22 of
the act creating the Court of Claims, which bars claims
not filed within two years, is, therefore, not a bar to
recovery, and claimant is entitled to an award. Illinois
Bell Telephone Company vs. State of Illinois, 14 C. C. R.
48.

An award is, therefore, made in favor of the claimant
in the amount of $6'61.73.

(No. 3975—Claimant awarded $5,340.00.)

MerRNA MAE ArcuER, WiDOw OF MARVIN C. ARCHER, DECEASED,
AND JuDITH MaE ARCHER, A MINOR, BY AND TrROUGE HER
MoTHER AND NExT FRIEND, MERNA MAE ARCHER, Claimants,
vs. STATE oF ILLINOIS, Respondent.

Opinion filed November 12, 1946.

NoseL G. JoHnson, for claimants.

Georce K. BarretT, Attorney General; C. ArraUur
NrBer, Assistant Attorney General, of counsel, for re-
spondent.

WORKMEN'S COMPENSATION acT—State Highway Policeman within
provisions of — whenaward may be made for death of, under. Where a
State Highway Policeman is shot and killed, in the course of his regu-
lar employment, an award for compensation therefor may be made to
those legally entitled thereto, in accordance with Section 7 (a) of the
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Workmen’s Compensation Act upon compliance with the requirements
thereof and proper proof of claim therefor.

DawmRoN, J.

Marvin C. Archer was formerly employed by the
Department of Public Safety, as a State Highway Police-
man. About 6:45 A. M. on the morning of June 18, 1946
while in the company of another State Highway Police-
man at Paxton, lllinois, he was shot by a person seated
in an automobile, which had been halted by him and his
fellow officer in order to question the driver for identifi-
cation. Death occurred almost instantly. Archer left
surviving him his widow, Merna Mae Archer, and his
daughter, Judith Mae Archer, a minor, three years of
age, the claimants herein. They seek an award for
$5,340.00 as provided under Section 7 (a) of the Work-
men’s Compensation Act, for the death of Mr. Archer.

The record in this case consists of the complaint,
copy of the coroner’s jury verdict, waiver of brief, state-
ment and argument on behalf of both the claimant and
respondent through their respective attorneys, report
of the Department of Public Safety and a stipulation that
said report shall constitute the record in the case.

The report substantiates the allegations in the com-
plaint and further states that Mr. Archer was 31 years
of age at the time of his death, resided in Paxton, Illinois,
was first employed by the respondent in the Department
of Public Safety, Division of State Police on December
17,1941; that on November 28, 1943 he obtained a leave
of absence in order to join the military forces of the
United States and after being honorably discharged re-
entered the employment with the Division of State Police
on February 1,1946 and at the time of re-entry of em-
ployment he received a salary of $213.00 a month. It
likewise shows that Highway Policemen having the same
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classification as Mr. Archer received an annual salary
of $2,556.00 during the year next preceding June 18,1946.

On this record we make the following findings:

That at the time of the accident employer and em-
ployee were operating under the provisions of the Work-
men’s Compensation Act of this State and notice of the
accident and claim for compensation were made within
the time required by Section 24 of the Act; that the acci-
dent arose out of and in the course of decedent’s employ-
ment.

The claimant is entitled to an award under the Work-
men’s Compensation Act in the amount of $5,340.00 as
provided in Paragraph (A, H & K) of Section 7 of said
Act.

An award is therefore made in favor of the claim-
ants, Merna Mae Archer, widow, and Judith Mae Archer,
minor child, of deceased in the sum of $5,340.00.

Of this amount the sum of $378.00 accrued on No-
vember 12,1946 and is payable forthwith. The remainder
amounting to the sum of $4,962.00 is payable in weekly
installments of $18.00 per week beginning November 19,
1946 for a period of 275 weeks with an additional final
payment of $12.00.

All future payments being subject to the terms and
conditions of the Workmen’s Compensation Act, juris-
diction of this cause is specifically reserved for the entry
of such orders as may from time to time be necessary.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employees.”’
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(No. 3979 —Claimant awarded $47.22.)

CarL S. Jomwsox, Claimant, vs. STATE oF Irninors, Respondent.
Opinion filed November 12, 1946.

4
CARL S. JOHNSON, pro se.

Georee F. BarretT, Attorney General, for respond-
ent.

SuppLiEs—Iapse of appropriataon out of which could be paid-before
presentment of bili—sufficient unexpended balance in appropriataon—
when award for value may be made., Where it clearly appears that
claimant furnished supplies or rendered services to the State, for which
an appropriation existed out of which payment could be made therefor,
an award may be made for reimbursement or 'payment for said supplies
or services where such appropriation' lapsed before payment was made
for same, and sufficient unexpended balance therefor remains therein,
on claim filed in reasonable time.

Damron, J. -

During the period January 5, 1944 to January 29,
1944 inclusive, the Division of Highways and the Depart-
ment of Conservation purchased and received gasoline
and lubricating oil of the value of $47.22 from the claim-
ant, Carl S. Johnson, who on those dates was operating
Johnson's Pure Oil Filling Station at Broadway and
Benton Streets in Aurora, Illinois as per the bill of par-
ticulars filed herein and made a part of this record.

The Department of Public Works and Buildings,
Division of Highways has filed a report herein dated
August 16, 1946 which shows the purchases were made
and goods delivered as to date, sales number, department
and amount as alleged in the complaint and also shows
that the invoices (sales tickets) were not presented for
payment by the claimant before the appropriations and
funds from which these invoices were payable had lapsed.

The complaint alleges that this claimant was in-
ducted into the United States Military Service on Janu-
ary 31, 1944 and was not discharged therefrom until
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February 8, 1946 and for that reason he was unable to
present the vouchers before the appropriation lapsed.

This Court has repeatedly held that where materials
or supplies have been properly furnished to the State,
and a bill therefor has been submitted within a reason-
able time, but the same was not approved and vouchered
for payment before the lapse of the appropriation from
which it is payable, an awatd for the reasonable value
of the supplies will be made, where, at the time the
expenses were incurred there were sufficient funds re-
maining unexpended in the appropriation to pay for the
same.

Rock Island Sand & Gravel Co. vs. Sta,te,‘S C.C.R.
165; Oak Park Hospital vs. State, 11C. C. R. 219; Your-
tee-Roberts Sand Co. vs. State, 14 C. C. R. 124.

This case comes within the rule above set forth.

An award is therefore entered in favor of claimant
for the sum of $47.22.

(No. 3982 —Claimant awarded $83.75.)

Meriam Evans, Claimant, vs. STATE ofF ILLINOIS, Respondent.
Opznion filed November 12, 1946.

Ravps W. Crosser, for claimant.

Georce F. BarretT, Attorney General; C. ARTHUR
Nesrr, Assistant Attorney General, for respondent.

Hicaways—damage—automobile of claamant damaged by tractor
mower operated by employee of State— when award for damages there-
for may be made. Where it appears that employee of the State
operated a tractor mower on the highway, cutting weeds along the
shoulders thereof, so negligently and carelessly as to cause it to over-
turn on embankment, and fall on claimant’s automobile which she was
driving on said highway — there is a failure of duty on the part of the
State and the law attaches to such failure of duty the charge of negli-
gence. Miller vs. Kresge Go.,, 306 I11. 104.
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Eckert, C. J.

On June 17, 1946 the claimant, Meriam Evans, was
driving her automobile in a southerly direction on U. S.
Route No. 45 in White County, Illinois; she was driving
about twenty-five miles per hour; Gordie Mills, an em-
ployee of the respondent, was operating a tractor mower
on the highway, cutting weeds along the shoulders. This
route is maintained by the respondent through the Divi-
sion of Highways. As claimant approached a relatively
deep cut out section of the pavement, her car was over-
taken by the motorized mower; the mower was So
negligently and carelessly driven and operated that it
overturned on the embankment, and fell upon her auto-
mobile, causing property damage in the amount of $83.75.

The record consists of the complaint, a departmental
report which substantially corroborates the complaint, a
stipulation that the departmental report constitute the
record, and waiver of statement, brief and argument by
both claimant and respondent.

The record shows a duty on the part of the defendant,
and a failure to perform that duty, and a resulting in-
jury. The law attaches to such failure of duty the charge
of negligence. (Millervs. Kresge Co., 306 Iil. 104.)

An award is therefore entered in favor of the claim:
ant in the amount of $83.75.

(No. 3776 —Claimant awarded $1,117.20
2,754.80

$3,872.00.)
GeoRce Irey, Claimant, ws. STATE OF ILLinois, Respondent.

Opinion filed January 14, 1947.

W. K. KoweLr and Jonn W. FrisLEY, for claimant.
Georce F. BAarreTT, Attorney General and C. ARTHUR
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NeeL, Assistant Attorney General, of counsel, for re-
spondent.,

WORKMEN’S COMPENSATION AcT—employee of Division of Highways
within provisions of —where an award for complete loss o vision of left
eye is justified. Where employee of State sustains accidental injuries,
arising out of and in the course of his employment, resulting in the
complete loss of vision of his left eye, an award may be made therefor
under the provisions of the Workmen’s Compensation Act upon com-
pliance by the employee with the requirements thereof.

SaME—when an awdrd o pension for life may be made under.
Where an employee sustains injuries resulting in the complete and
permanent loss of vision in both eyes, he is permanently disabled by
reason of being industrially blind and is entitled to compensation there-
for as provided in Paragraph (f) of Section 8 of the Workmen’s Com-
pensation Act and also pension for life after said payments are fully
made.

DAaMRON, J.

This claim comes up for consideration under the
second amended complaint filed in this Court on Decem-
ber 21, 1943.

The record discloses that this cl’aimant was first
employed by the respondent in the Division of Highways
on April 20, 1942 as a common laborer at a wage of 55¢c
per hour and continued in that classification and at that
rate throughout the period of his employment. This
claimant, and other similarly employed, worked for the
Division less than 200 days a year. Eight hours consti-
tuted a normal working day.

On August 5, 1942 at 2 o’clock P. M., the elaimant
was one of the maintenance crew engaged in placing con-
crete patches on a state highway in the village of Areola,
Douglas County. He was assigned the duty of putting
cement in the loading skip of a concrete mixer. The skip
dropped from a raised position, and claimant alleges
that cement dust was blown into his eyes by reason of
its falling. He reported the accident to his immediate
superior on the same day, but continued to work until
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August 13. On August 14th, claimant went to Doctor
Albert Tower Summers of Mattoon, Illinois, who treated
claimant’s left eye until October 15th. He was then sent
by the respondent to Doctor E. E. Fiiidley, Professor of
Ophthalmology, University of lllinois, College of Medi-
cine, Chicago, Illinois.

This claimant was paid compensation from August
14th to October 17th inclusive at a rate of $9.15 a week
or a total of $84.96. ,Compensation was then terminated
on the last mentioned date for the reason Doctor Findley
had reported: ““I feel that this condition in the left eye
was not due to the injury but to some systemic condition
which caused a violent inflamation.”’

The respondent paid the following accounts for serv-
ices rendered to the claimant : Doctor Albert Tower Sum-
mers, Mattoon, $52.50; Doctor E. E. Findley, Chicago,
$10.00; Y. M.-C. A. Hotel, Chicago, 69¢, and Illinois Cen-
tral Railroad Company, $6.85, making a total of $70.04.

The Division of Highways filed a report on March
15, 1943 which shows that on August 18, 1942 Doctor
Albert Tower Summers reported to the Division as fol-
lows :

“Nature of injury — ement dust in the eye as stated above. When
first seen August 14, there was severe inflammation of the entire globe,
.hemorrhage has occurred in the anterior chamber. The vision-of eye
has-been lost in my opinion. Light perception only.”

The claimant thereafter continued to be treated by
Doctor- Summers who again on September 3, 1942 re-
ported to the Division as follows:

“Nature of injury— hemorrhage into the anterior chamber. Very
severe eye inflammation. Eye is clearing up slowly and looks very
encouraging as of September 1,1942.”

And on October 15, 1942 Doector Summers again
reported to the Division as follows:
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“Eye examination and treatment August 13, 1942_ Entire globe of
eye very much inflamed. Blood in the anterior chamber. Pupil con-
tracted. Lens very cloudy. Could not see fundus. Eye ball very
sensitive to pressure and to light. All as a result of cement dust in the
eye some days before.”

On October 16, 1942 Doctor Fiiidley sent the follow-
ing report to the Division:

“Mr. George Irey gives a history of an injury to the right eye in
1925. Pupil is small and completely bound down to the capsule of the

lens. No light perception. Evidently the sight was destroyed by severe
inflammation of iris and ciliary body.

No treatment would improve condition.

History of cement dust in the left eye on August 5, 1942, and exam-
ination shows the remains of a serious inflammation of the same tissues
as in the right eye.

Vision: 110/200." The pupil is rigid and numerous deposits of iris’
pigment are found on the lens capsule. The details of the fundus are
blurred by the cloudiness of the lens. | feel that this condition in the
left eye was not due to injury but to some systemic ‘condition which
caused the violent inflammation. I would suggest a thorough systemic
examination in his case.”

Evidence was taken in Mattoon on September 27,
1945 and filed in this Court on November 13,1945. Claim-
ant testified that in November 1925 he was employed by
the United States Engineers on Lock and Dam project
No. 53 on the Ohio River near Cairo, llliiiois and while
working as a laborer unloading coal, a piece of coal struck
his right eye; that he returned to his home at Mattoon
where he was treated for this injury by Doctor C. B.
Voight, an eye specialist; that the United States Govern-
ment paid to him medical, hospital and surgical services
and compensation, the exact amount of which he did not
know but that payment for partial loss of use of the right
eye was paid to him in approximately the sum of $600.00;
that in November 1941, while he was at work for the
VanCamp Stokeley Company of Indianapolis, Indiana,
manufacturers of canned food, vinegar brine was
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splashed in his right eye, and that the Liberty Mutual
Insurance Company, the workmen’s compensation in-
surer of his employer under the Indiana Compensation
Act,-paid the sum of $561.00 to him plus the necessary
first aid and medical services. Claimant further testified
that the accidents to his right eye in November, 1925,
and November, 1941 resulted in the total and complete
loss of vision in his right eye, and that by reason of the
accident to his left eye on August 5, 1942 while employed
by the respondent, he has suffered total industrial blind-
ness and is now permanently incapable of working.

He therefore seeks an award for complete and total
disability under Section 8 Paragraph (f) of the Work-
men’s Compensation Act.

Claimant called Doctor Florentine Barker Jones, an
eye, ear, nose and throat specialist who testified he first
examined the claimant on January 14, 1943 and again on
June 8, 1945; he found his left eye heavily scarred ,on
the corner, fixed cloudy pupil, adhesions of iris, and no
practical vision and no accommodation of the pupil. He
testified he also examined the right eye and found claim-
ant had’no practical vision in that eye and that he was
suffering from industrial blindness. He also testified that
the loss of visual acuity was not due to any,systemic
condition.

On cross examination he testified that an operation
on the left .eye would not restore the vision unless the
fundus was normal. This he could not ascertain because
it was impossible to get back through the rays of the
eye on account of the fixed pupil. He further testified
that an operation was attempted on the right eye in 1944
by key-hole optical iridectomy which was unsuccessful
excepting possibly a little more light perception and pro-
jection were obtained.
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Upon consideration of this record we find; that on
the 5th day of August 1942, the said George Irey and the
respondent were operating under the provisions of the
Workmen’s Compensation Act of this State; that on said
date he sustained accidental injuries which arose out of
and in the course of his employment; that notice of the
accident was given to said respondent, and claim for com-
pensation on account thereof was made within the time
required by the provisions of Section 24 of said Act; that
the annual earnings of the claimant during the year next
preceding the accident was, $880.00, and his average
weekly wage was $16.92.

That claimant, having lost the complete vision of his
left eye, is entitled to have and receive from said re-
spondent the sum of $9.31 per week for a period of 120
weeks, as provided in Section 8, Paragraph (e-16) of the
Workmen’s Compensation Act, as amended, amounting
to the sum of $1,117.20.

That respondent in addition thereto shall pay into
the Special Fund, provided for in Paragraph (e), Sec-
tion 7 of said Act, the sum of $100.00 as provided for in
Sub-paragraph 20, Paragraph (e) of Section 8 of said
Act, as amended.

The Court further finds that said claimant previ-
ously suffered a complete and permanent loss of vision
in his right eye in an accident which occurred in Novem-
ber of 1941 while employed by the Van Camp Stokeley
Company, and by reason of the provisions contained in
Sub-paragraph 18, Paragraph (e) of Section 8 of said
Act is now permanently disabled by reason of being
industrially blind, and is entitled to compensation as
provided in Paragraph (f) of Section 8 of said Act, and
also pension for life after said payments are fully made;

Therefor&,said claimant is entitled to have and to
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receive from the Special Fund as aforesaid the sum of
$9.31 per week for a period of 295 weeks, and one final
payment of $8.35, which said payments shall begin after
said respondent has paid to said claimant the total sum,
of $1,117.20, that being the amount of money claimant is
entitled to receive from said respondent. Claimant is
further entitled to receive from the Special Fund a p'en—
sion during life annually in the sum of $464.64, payable
in twelve equal monthly installments of $38.72, as pro-
vided in Paragraph (f) of Section 8 of said Act as
amended, for the reason that the disablement sustained
resulted in said claimant becoming totally and completely
incapacitated for work.

The Court finds that the above sum of $1,117.20
awarded to claimant for the loss of his left eye has
accrued and is payable forthwith from the Road Fund.
The Court further finds that of the sum of $2,754.80 to be"
paid’to claimant out of the Special Fund as aforesaid
that the amount of $1,042.72 has accrued t0 January 16,
1947, and is payable forthwith in a lump sum.

Awards are entered accordingly.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employees.”’

(No. 3854 —Claim denied.)
Iva BELLE Benner, Claimant, vs. State oF lLLinois, Respondent.
Opinion filed January 14, 1947.

A. C. Lewis, for claimant.

Georce F. BarreTT,, Attorney General ; C. ARTHUR
Neser, Assistant Attorney General, of counsel, for re-
spondent.
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WORKMEN’S COMPENSATION am— court without jurisdiction to hear

claam under — where no claim made or application filed for compensa-
tion within time fixed in Section 24. Where no claim is made for com-
pensation, nor any application filed for same, within time fixed in

Section 24 of the Workmen’s Compensation Act, the court is without
jurisdiction to proceed with a hearing on application filed thereafter.

Dawmron, J.

On February 25, 1942 the above named claimant
through her attorney filed an application: for benefits
under the Workmen’s Compensation Act.

The complaint alleged that on or about the 2nd day
of January 1941, claimant was injured by reason of an
accident arising out of and in the course of her employ-
ment at the Chicago State Hospital, 6500 Irving Park
Road, Chicago, lllinois.

On November 10, 1943 after due notice had been
served on the attorney.for the claimant, the above claim
was dismissed for want of prosecution and on January
12, 1944 a motion of claimant to vacate the above order
dismissing said case was denied for lack of proper show-
ing on the part of said claimant.

On December 2, 1943 claimant filed a petition for
reinstatement of- said cause heretofore dismissed €or .
want of prosecution. On December 8, 1943, respondent
filed its answer thereto and on January 12, 1944 claim-
ant’s motion to reinstate said cause was denied by this
Court.

On May 25, 1944 claimant, through her attorney,
filed a new claim alleging the same facts as contained in
the original complaint. This claim .was filed under the
Limitation Act, Chapter 83, Paragraph 24a, lllinois Re-
vised Statutes. The Attorney General filed a motion on
behalf of respondent to dismiss this complaint alleging
that the statute of limitation relied upon by said claimant
(Section 83, Paragraph 24a) does not apply to cases
under the Workmen’s Compensation Act.
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Section 8 of an Act to create the Court of Claims,
and to prescribe the powers and duties, approved July
17, 1945, provides:

The Court shall have jurisdiction to hear and deter-
mine the following matters:

D. AIll claims against the State for personal injuries or death
arising out of and in the course of the employment of any State em-
ployee and all claims against the Board of Trustees of the University
of Illinois for personal injuries or death suffered in the course of, and ~
arising out of the employment by The Board of Trustees of the Uni-
versity of Illinois of any employee of the University, the determination
of which shall be in accordance with the substantive provisions of the

Workmen’s Compensation Act or the Workmen’s Occupational Diseases
Act, as the case may be.

It is to be noted that this Court under this section
of the law, creating this Court, is directed to determine
questions arising under the Workmen’s Compensation
Act by applying the substantive provisions of the Act.

Section 24 of the Act prescribes the limit of time in
which an action may be brought to fix liability for acci-
dental injuries and, in so far as applicable to the present
inquiry, provides as follows:

“Provided, that in any case unless application for
compensation is filed with the Industrial Commission
within one year after the date of the accident, where no
compensation has been paid, or within one year after the
date of the last payment of compensation, where any has
been paid, the right to file such applications shall be
barred.”” The filing of a claim for compensation under
the Workmen’s Compensation Act is jurisdictional and
a condition precedent to the right to maintain a proceed-
ing under the act. Black vs. Industrial Commassion, 393
I1l. 187.

This complaint shows on its face that it was filed in
this Court more than three years after claimant’s alleged.
injury, therefore, this Court is without jurisdiction to
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hear and determine the issue raised by this complaint.
For the reasons assigned the motion of the Attorney
General to dismiss is hereby allowed.
Complaint dismissed.

(No. 3936 —Claim denied.)

JaMEs EbwarD Garvin, Claimant, vs. STaTe oF lLLINOIS,
Respondent.

Opinion filed Janiiary 14, 1947. ~

James E. Lonbrican, for claimant.

Georce F. BarretT, Attorney General; C. ARTHUR
Neser, Assistant Attorney General, of counsel, for re-
spondent.

WORKMEN'S COMPENSATION acT—compensation. under only author-
ized for accidental injuries sustained in the course of employment—
when failure to show, presence at scene of accident was within his re-
quired duties bars an award. Where claimant fails to show by a pre-
ponderance of the evidence that his duties as a watchman require him
to be at the place and time the alleged accident occurred and the con-
sequent injuries were sustained, no award is justified.

Same—failure to prove a causal connection ‘between conditions ex-
isting in the employers premises and the injury to employee, and that
accident had its origin in some risk connected with or incidental to the
employment— bars eny award. Where evidence shows that claimant's
trip to the fourth floor of the building where the accident allegedly
occurred was purely personal —it cannot-be said that the injury to the
claimant flowed as a rational consequence from any risk peculiar or
incidental to his employment.

SamE—burden of proof is on claimant. No award can be based
upon imagination, speculation or conjecture, 'or upon a choice of two
views equally co'mpatible,with the evidence.

Dawmron, J.

This is a claim under the Workmen's Compensation
Act for injury alleged to have been sustained by the
above claimant during the course of his employment for
the respondent on the 20th day of April 1945.
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The record discloses that this claimant, a man of 82
years of age, had been an employee of the Secretary of
State for a number of years prior to said accident. He
was a watchman at the south door of the basement in the
Capitol Building at Springfield, and as far as the record
is concerned he had no other duties in any other part of
said Capitol Building,

On the last mentioned date claimant testified that he
left the place of his employment in the basement and was
showing one Charles Heelen the location of hi's superior
officer's office on the fourth floor of the Capitol Building
and while returning to his post he slipped and fell back-
ward at or near,the concession stand which is located on
said floor.

The record in this case consists of the complaint, the
original and supplemental departmental reports of the
Secretary of State, the transcript of evidence and the
statement, brief and argument for claimant and re-
spondent.

Claimant testified that as a result of said injuries
sustained at the place and time aforesaid he received a
concussion of the brain, multiple contusions about the
body, particularly the pelvis, and was unable to stand or
walk. He testified he had pains throughout his limbs for
a period of 12 weeks and that since said accidental in-
jury he is unable to resume his employment and that as
a result of needed medical attention has incurred bills
as follows: St. Johns Hospital, Springfield, Illinois,
$891.35; Doctor John J. Donovan, Springfield, Illinois,
$350.00.

Doctor Donovan was called as a witness on behalf of
claimant and testified that claimant has improved since-
the date of the accident but because of age and probably
from the shock of the accident, claimant will not be able
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to work. Upon cross-examination he was asked regard-
ing the condition of the claimant other than to bruises
and contusions and answered that claimant could not
coordinate mentally or physically and explained that this
was the result of the concussion. He then testified that
claimant had entirely recovered from the concussion and
further that all of the bruises and contusions sustained
by claimant had healed, but that the claimant still suf-
fered pain. However he testified that the diagnosis of
pain was based wholly on subjective symptoms and could
not .be sustained objectively. On redirect-examination
this physician, testified that in a man of claimant’s age
it could not be determined whether or not he had recov-
ered from the shock of the injury.

The medical testimony in this case is unsatisfactory
and from it this Court is unable to determine whether or
not claimant suffered any permanent effect as a result
of the accident. If claimant had succeeded in proving
by competent evidence that he had suffered permanent
disability from the injuries sustained as aforesaid it yet
would be required of him to show by a preponderance of
the evidence that his duties as watchman of the south
door of the Capitol Building required him to be on the
fourth floor of said building at the time he was alleged
to have been injured. This he has failed to do.

The Workmen’s Compensation Act requires that an
accidental injury, to be compensable must arise out of
and in the course of the employment. These phrases are
used conjunctively in the statute. Illinois Country Club
Inc. vs. Ind. Corn., 378 Ill. 484; Farley vs. Ind. Com., 378
T1. 334; Great American Indemnity vs. Ind. Corn., 367
I1L. 241; Borgson vs. Ind. Com., 368 I11. 188; both elements
must be present at the time of the injury in order to jus-

—5
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tify compensation. Illinois Country Club Inc. vs. Ind.
Corn. supra; Mazursky vs. Ind. Corn., 364 I11. 445.

It has been often said by this Court that liability
under the Workmen’s Compensation Act cannot rest
upon imagination, speculation or conjecture, or upon a
choice of two views equally compatible with the evidence.
Mandell vs.” State, 12 C. C. R. 49; Lyman vs. State, 14
C. C. R. 173; Elliot vs. State, 14 C. C. R. 222.

There must be a causal connection between the con-
ditions existing on the employers premises and the injury
to the employee, and the accident must have had its
origin in some risk connected with or incidental to the
employment. Cummings vs. Ind. Corn., 389 Ill. 356.

It appears from the evidence that this employee’s
trip to the fourth floor of the Capitol Building was purely
personal and therefore it cannot be said that the injury
to claimant flowed as a rational consequence from any
risk peculiar or incidental to his employment, City of
Chicago vs. Ind. Corn., 292 T11. 406, and, therefore, it is
not compensable. His claim for compensation must be
denied.

Likewise since this claimant has failed to prove his
right to compensation as above indicated, his claim for
medical and hospitalization must be denied.

Award Denied.

An invoice-voucher has been filed in this case show-
ing that Harry L. Livingstone, a court reporter, Spring-
field, Illinois was employed to take and transcribe the
testimony in this case.

The Court finds that the charges are fair, reasonable
and customary for the amount-of work performed by
said reporter.

An award is therefore entered in favor of Harry L.
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Livingstone, 1008 Ridgely Building, Springfield, Illinois,
in the sum of $46.00.

(No. 3953 —Claimant awarded $2,900.16.)

" LucyPenNinGer, Claimant, vs. STaTe oF lLLiNois, Respondent.
Opinion filed January 14,'1947.

R. WaLLace Karraker, for claimant.

Georce F. Bargrert, Attorney General and C. ARTHUR
NeBer, Assistant Attorney General, for respondent.
WORKMEN'S COMPENSATION acT—attendant at Anna Xtate Hospital
within provasions of —when an award for compensataon for permanent
partial loss of use of left leg—is justified. Where an attendant at Anna
State Hospital sustains accidental injuries, arising out of, and in the
course of her employment, resulting in permanent partial loss of use of
her left leg—an award may be made for compensation therefor in

accordance with the provisions of the Act, upon compliance with the
terms thereof and proper proof of claim for same.

EckerT, C. J.

On December 28,1944, the claimant, Lucy Penninger,
an attendant at the Anna State Hospital, slipped and
fell on an icy pavement, sustaining a fracture of the left
femur. She was hospitalized at the institution from the
date of the injury until April 15, 1945, when she returned
to her home, Subsequently she received treatment at the
West Frankfort U. M. W. of A. Medical and Relief Asso-
ciation, at West Frankfort, Illinois, and there submitted
to an operation. All hospital and medical services were
paid by the respondent except the charges incurred at
the West Frankfort Hospital in the amount of $295.00.

At the time of the accident claimant and respondent
were operating under the provisions of the Workmen's
Compensation Act of this state, and notice of the acci-
dent and claim for compensation were made within the
time provided by the act.
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At the time of the injury claimant’s annual earnings
were $1,500.00 per year. She was paid by respondent, on
account of temporary total disability, the total sum of
$500.00. She alleges that she has become totally and per-
manently disabled as a result of this injury. The re-
spondent, however contends that the claimant is not
totally and permanently disabled, that her injury is
limited to the left leg, and that claimant has sustained a
specific loss only.

Claimant, testifying on her own behalf, stated that
since the injury she has been unable to do anythiﬁ'g
except dry dishes, peel potatoes, or “a few things sitting
down,;’’ that her feet become very tired when she stands;
and that she can not walk without a crutch. She also
stated that she was seventy-eight years old on the 27th
day of May, 1946.

Dr. William A. Baker, testifying on behalf of claim-
ant, stated that he is a member of the Medical Staff of
the Anna State Hospital; that he saw claimant immedi-
ately after the accident, and upon examination found
about a two inch shortening of the left leg, eversion of
the left foot, and considerable pain in the left hip, X-rays
showed a complete transverse fracture through the sur-
gical neck of the left femur with proximal fragments
downward and backward and distal fragments upward
and forward. He stated that an attempt was made to set
the bones and insert a Smith-Peterson pin. The opera-
tion, however, was not successful, and the pin had to be
removed. Dr. Baker also testified that claimant does not
have a strong callus formation, but a fibrous union, and
that since the bones are not end to end there will never
be a strong callus formation. He stated that the condi-
tion is permanent, and that in his opinion “it is very
nearly a total disability in that she cannot put much



113

weight on her leg without the use of a crutch or cane.”

Dr. C. D. Nobles, called as a witness for claimant,
substantiated the statements made by Dr. Baker.

Claimant was temporarily totally incapacitated from
December 28,1944 to June 28,1945 or a period of twenty-
six weeks. Claimant’s annual earnings being $1,500.00,
her average weekly wage was $28.85, so that her com-
pensation rate is $14.43. The injury having occurred
subsequent to July 1,1943, this must be increased 1714 %,
making the total compensation rate $16.96. Claimant was
therefore entitled, on account of temporary total dis-
ability, to the total sum of $440.96. Since claimant re-
ceived the sum of $500.00 for non-productive time, there
has been an over-payment of $59.04, which must be de-
ducted from any award in this case.

The court is of the opinion that claimant has sus-
tained a 90% permanent loss of use of her left leg. The
court is also of the opinion that claimant is not totally
and permanently disabled within the meaning of the
Workmen’s Compensation Act. There is nothing in the
record to show that claimant has sustained any injury
other than that to the left hip and leg, and there is
nothlng to show that she suffers from any disability other
than the partial loss of use of her left leg, and her ad-
vanced age.

Claimant, is, therefore, entitled to an award of $16.96
for a period of 171 weeks, or the aggregate sum of
$2,900.16. From this must be deducted the overpayment
of $59.04, leaving a balance of $2,841.12. She is also
entitled to be reimbursed in the sum of $295.00 expended
on account of necessary medical, surgical, and hospital
services.

The testimony on hearing before Commissioner Jen-
kins was transcribed by Ruth A. Coffman, who has sub-
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mitted a statement of $11.50 for her services. This charge
is reasonable and proper.
An award is, therefore, entered as follows:

To Ruth A. Coffman, on account of stenographic services, $11.50,
payable forthwith.

To Lucy Penninger, on account of money expended for medical,
surgical, and hospital services, $295.00, payable forthwith.

To Lucy Penninger for 90% loss of use of her left leg, $2,841.12
payable as follows:

$1,373.76, which has accrued, is payable forthwith.

$1,467.36 is payable in weekly installments of $16.96 per week,

beginning January 16, 1947, for a period of 86 weeks, with a final pay-
ment of $8.80.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of ‘“An Act concerning the*
payment of compensation awards to State employees.”’

(No. 3954 —Claim denied.)
EarL BRrITT, Claimant, vs. STATE oF Irnrivors, Respondent.

Opinion filed January 14, 1947.

J. KeLLy SmiTH, for claimant.

Georce F. Barrett, Attorney General and Hon. C.
ARTHUR NEBEL, Assistant Attorney General, for respond-
ent.

WORKMEN’S COMPENSATION AcT—court without jurisdiction to hear
claim ‘under —where no claim made or application filed for compensa-
tion within time fized in Section 24. Where no claim is made for com-
pensation, nor any application filed for same, within time fixed in"Sec-

tion 24 of the Workmen’s Compensation Act, the court is without juris-
diction to proceed with a hearing on application filed thereafter.

EckerT, C. J.

In his complaint filed in this case on March 20, 1946
the claimant, Earl Britt, alleges that on September 19,
1941 he was employed by the Department of Public
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Works and BUIIdlngS of the State of Illinois, in the Divi-
sion of nghways’> as a member of a construction crew
engaged in the building of Illinois State Highway No. 37,
approximately two miles north of Mound City, Illinois.
He further alleges that while grading a built up embank-
ment along the highway, he lost control of the road
grading machine. Because of the defective condition of
its brakes, the machine went down the embankment and
hurled the claimant against a steel dash, fracturing his
left knee cap. Following the injury, he received, on
account of temporary total disability, covering the period
from September 19, 1941 to April 4, 1942, the aggregate
sum of $464.36. He alleges the injury to be permanent?
with the result that he has lost 50% of the use of his
left leg.

Respondent has filed a motion to dismiss the claim
on the ground that it was not filed within one year after
the date of the accident, or within one year after the last
payment of compensation, in accordance with the provi-
sions of Section 24 of the Illinois Workmen's Compensa-
tion Act. That!section of the Act provides that the right
to file application for compensation shall be barred unless
such application is filed within one year after the date
of the accident, where no compensation has been paid, or
within one year after the date of the last payment of
compensation where any has been paid. 'It has been
repeatedly held by the Supreme Court of this State, that
compliance with this section is a condition precedent to
the right to maintain proceedings under the Compensa-
tion Act. City of Rochelle vs. Industrial Commission, 332
Ill. 386; Inland Rubber Co. vs. Industrial Commaission,
309 Il 43. The decisions of this court are in like effect.
Scott vs. State, 13 C. C. R. 163. Furthermore, in claims
by State employees for compensation for accidental in-
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juries, arising out of, and in the course of their employ-
ment, Section 24 of the Workmen’s Compensation Act is
controlling as to the time within which such claims must
be filed. Scott vs. State, 12 C. C. R. 36.

The accident in this case having occurred on Sep-
tember 19, 1941, and the last payment of compensation
having been made on April 4, 1942, it is obvious that the
filing of the complaint on March 20 ,1946 is not in com-
pliance with Section 24 of the Workmen’s Compensation
Act. The court is, therefore, without jurisdic%iOn to make
an award.

The motion of the respondent is granted. Case dis-
missed.

(No. 3955—Claim denied.)

RAcHEL M. Ross, Claimant, vs. STaTe oF lLLINoIS, Respondent.
Qpinion filed January 14, 1947.

C. G. CoLBurN, for claimant.

Georce ‘F. Barrett, Attorney General; and C.
ARTHUR NEBEL, Assistant Attorney General, of counsel,
for respondent.

COURT OF crarms—jurisdiction—filing cllaim for damages to property
resulting from construction of highway — within zime fixed s Section
22 of the Court of Claims Law— condztzon precedent to jurisdiction of
Court. Where the claim shows on its face that it has not been filed

within the time Axed by Section 22 of the Court of Claims Law, Court
is without jurisdiction to proceed with hearing on claim.

Damron, J.

This complaint, filed on April 5,1946 alleges that the
claimant is a resident of Cass County and is the .owner
of certain described real estate consisting of an improved
farm with buildings thereon in said county.

The complaint alleges that for many years prior t0
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September 1921, a public highway was in existence along
the north side of claimant’s farm. That this public high-
way was first maintained as a township road; later as a
State-Aid road in Cass County; and then on the 21st day
of September 1921, a dedication deed was executed by
claimant and her husband, now deceased, for some addi-
tional right.of way along claimant’s premises; that said
dedication deed was executed for the purpose of assist:
ing in bringing about the construction of a State Bond
Issue Route 125 to be paved with (concrete.

The complaint further alleges that at the time said
dedication deed was executed, there was a large cattle
barn, approximately 120 ft. in length, on the premises of
the claimant, which was situated and adjoining-the high-
way mentioned in said dedication deed ; pursuant t0 such
deed of dedication, the State of Illinois in 1923 and 1924,
improved said highway along and bordering the premises
of the claimant and that the construction of said high-
way was done in a careful and workmanlike manner so
that no damage was caused to the earth which supported
the large cattle barn above referred to. Thereafter in
1941, the respondent again improved said State Bond
Issue Route 125 along the premises of the claimant. In
making these improvements, its agents, employees, and
servants removed additional earth and dirt from the
lateral dirt supporting said barn of claimant. The com-
plaint alleges that this excavation was done in a careless
and negligent manner and that in direct consequence of
the negligence of the respondent and as a result of the
negligence and improper excavation as aforesaid, a large
quantity of the soil supporting claimant’s building gave
way and fell into respondent’s excavation; that during
the Spring of 1942, the soil, in its weakened condition,
caused by the said negligent excavation, was unable to
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further support the barn of the claimant, causing the
foundation to give way; it alleges the walls were broken
and destroyed and the premises were rendered dangerous
and unfit for use and that the claimant was compelled to
abandon the use of her barn until the same could be re-
paired several months later.

The complaint further alleges that on August 23,
1944, claimant constructed a concrete foundation wall
under said cattle barn incurring a cost of $631.21 for
which she seeks an award.

The respondent_through its Attorney General, files
its motion to dismiss the complaint for two reasons:

1. That the cause of action stated in the complaint is based upon
alleged damages to an integral part of a parcel of land which was con-
veyed to the respondent for highway purposes. That said deed, dated
July 18, 1940, was based on a good and valuable consideration and was

executed prior to the date of the alleged damages.
2. That this cause of action is barred by the statute of limitations.

The complaint shows on its face that the alleged
damages to claimant’s barn happened in the Spring of
1942. The complaint was filed with the Clerk of this
Court on April 5, 1946.

Section 22 of the Court of Claims Law (Ill. Rev.
Stat. 1945, Chap. 37, Par. 439.22) prescribes the limit of
time in which a claim may be filed in this Court. A claim
such as the one before us must be filed within two years
after it first accrues.

The complaint shows on its face that more than’four
years had elapsed from the date of the alleged damages
to the filing of the complaint. Therefore, under the law,
this Court is without jurisdiction to hear and determine
this claim for the reason the statute of limitations had
run against it.

Claimant’s counsel argues that since the repairs
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were not made to the barn until August 23,1944, that this
tolled the statute.

We cannot agree with this statement as being the
law.

Having concluded that we are without jurisdiction
to hear and determine this claim, it becomes unnecessary
to discuss other points raised by the respective counsel.

The motion of the Attorney General is allowed. Com-
plaint dismissed.

(No. 3965— Claimant awarded $4,931.08.)

Iva BerTHoLD, Claimant, os. STATE oF ILLINOIS, "Respondent.
Opinion filed January 14, 1947.

CLAIMANT, pro se.

Georce F. BarretT, Attorney General; C. ARTHUR
Neper, Assistant Attorney General, of counsel, for re-
spondent.

WORKMEN’S COMPENSATION, act—employee at the Lancoln State
School and Colony, within provisions of, when award may be made
under for temporary total disability and permanent partaal loss of use
of left arm and right hand. Where employee of State sustains acci-
dental injuries, arising out of and in the course of her employment,
resulting in temporary total disability and 609 permanent loss of use
of her left arm and 759 permanent loss of use of her right hand, an
award for compensation therefor may be made in accordance with the

provisions of the Act, upon compliance by the employee with the terms
thereof.

DawmRron, J.

Iva Berthold, for more than eleven years has been
employed at the Lincoln State School and Colony, an
institution conducted and maintained by the respondent
through the Department of Public Welfare, near Lin-
coln, Illinois.

For the past seven years she was a worker in the
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laundry of the institution and assisted, supervised, and
at times operated machinery used in the laundry.

On December 19, 1945 this claimant was operating a
steam presser which was controlled and operated by
compressed air. Due to a faulty air line the heavy top
board of the presser fell upon her hands and forearms,
there being no foot release on the presser she was com-
pelled to remain in that position while live steam flowed
through the top portion of the presser upon her hands
and arms until she was released by a patient.

Her injuries were treated in the hospital of the insti-
tution, where it was fpund that she was suffering from
third degree burns on the dorsal surface of both hands,
forearms and fingers. She remained there receiving
treatment from the date of the injury until January 10,
1946. She was first attended by Doctor Slakus. Later it
was found necessary to perform skin grafting operations.
The first operation was performed by Doctor E. C. Gaff-
ney at Lincoln, Illinois. The second operation was per-
formed at the St. Luke Hospital, Chicago, lllinois by
Doctor Paul Greeley, a plastic surgeon.

On April 9, 1946, Doctor Greeley made the following
report:

“This patient has bilateral dorsal burn scar,contractures on the
extensor surfaces of each hand. The contracting scars extend down
over the fingers and up over the forearm.”

On August 8, 1946 Doctor Greeley again reported as
follows :

“Mrs. Berthold has been discharged from St. Luke Hospital. Her
grafts have grown completely and her progress to date is satisfactory.
There is some tendency to develop some fibrosis beneath the grafts
which make for a little wrinkling of the new surface covering. 1 have
advised her to use her hands as much as possible, to soak them in
warm water and massage them, following which they should smooth
out quite well during the next two or three months.”
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At the September 1946 term of this Court the claim-
ant appeared before its members for personal observa-
tion. We found she had a healed scar approximately six
inches long and about two inches wide on the extensor
surface of her right hand which commenced at her fingers
and extended into the forearm above the wrist. The skin
grafting left a scar of a dark brownish color, wrinkled
surface and was not pliable. The left hand had a healed
scar about nine inches long and about two and one-half
inches wide on the extensor surface from the forearm
down and involved the first, second, and third fingers.
The scars were ugly, the texture of the new grafted skin
was leatherlike, considerably wrinkled and she was un-
able to close her left hand to any extent. These injuries
are permanent.

The stipulation entered into between the claimant
and the respondent shows that respondent paid all medi-
cal and hospital bills for the claimant except the bill of
Doctor E. C. Gaffney, First National Bank Building,
Lincoln, Illinois, in the sum of $150.00.

The record discloses that claimant was totally dis-
abled, as a result of her injuries, from December 19,
1945 until June 5, 1946. During this period she was re-
covering from skin grafting operations performed by
Doctor E. C. Gaffney. On the last mentioned date she
returned to the institution and was reemployed until
July 15, 1946. On that date she was'sent to Chicago,
Illinois and placed under the care of Doctor Paul Greeley
who performed another skin grafting operation which
totally disabled her from performing work until October
1,1946. Claimant therefore was temporarily totally dis-
abled for 34 weeks and 3 days.

The departmental report filed in this cause shows
that the annual salary of this claimant for one year next
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preceding the injury was $1,582.49. Therefore her aver-
age weekly wage was $30.43.

On this record we find that the claimant and.respond-
ent were on the 19th day of December 1945 operating
under the provisions of the Workmen’s Compensation
Act; that on the date last above mentioned said claimant
sustained accidental injuries which arose out of and in
the course of her employment; that notice of said acci-
dent was given respondent and claim for compensation
on account thereof was made on the respondent within
the time required under the provisions of said Act.

The Court further finds that the claimant was in-
capacitated for 34 weeks and 3 days for which she is
entitled to temporary total compensation, at $18.00 per
week, amounting to the sum of $619.71 from which must
be deducted the sum of $563.63 heretofore paid by re-
spondent to claimant during her disability as salary in
lieu of temporary compensation leaving a balance due
claimant for temporary total disability the sum of $56.08.

On the basis of the above findings an award is
entered as follows:

1. The sum of $18.00 per week for a period of 135
weeks, as provided in Section 8 Paragraph (e) of said
Act as amended, for the reason the injury sustained
caused a 60% permanent loss of use of the left arm of
claimant, amounting to the sum ,of $2,430.00.

2. The sum of $18.00 per week for a period of 127%
weeks as provided in Section 8 Paragraph (e) of said
Act as amended, for the reason the injury sustained
caused a 75% permanent loss of use of the right hand of
the claimant, amounting to the sum of $2,295.00, making
a total award for specific injuries received by claimant
in the sum of $4,725.00.
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3. The sum of.$56.08 representing the balance due
claimant for temporary total compensation.

4. The sum of $150.00 for the use of Doctor E. C.
Gaffney, Lincoln, Illinois.

5. Of these awards amounting to the sum of
$4,931.08 the following amounts are payable forthwith :
$150.00 for the use of Doctor E. C. Gaffney.

$ 56.08 due as balance on temporary total compensation.
$270.00 accrued on specific injuries to January 14, 1947.

, The balance of the award amounting to $4,455.00 is
payable to claimant at $18.00 per week for 247 weeks,
commencing January 21, 1947, with ope final payment of
$9.00.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of Compensation awards to State employees.’’

(No. 3969—Claim denied.)

WiLLiam F. TrorNTON, Claimant, vs. STATE oF lLLINOIS,
Respondent.

Opinion filed January 14, 1947.

CLAIMANT, pro se.

Georce F. BarreTT, Attorney General and C. ARTHUR
Neser, Assistant Attorney ,General, of counsel, for re-
spondent.

WORKMEN’S COMPENSATION AcT—claim for damages to personal prop
erty caused by a third party, not compensable under. Where an attend-
ant at Elgin State Hospital was struck in the mouth by an inmate
resulting in the breaking of the upper dental plate of the claimant a
claim for compensation therefor must be denied for the reason that
claims for damages to personal property caused by the wrongful act of
a third person are not compensable under the Workmen’s Compensation
Act. Mowery vs. State, 11 C. C. R. 18.



124

Damron, J.

The claimant alleges that while on duty as an
attendant at the Elgin State Hospital, he was struck in
the mouth by an inmate, breaking the upper dental plate
of the claimant. Thereafter, the claimant had a new plate
made at a cost of $75.00. He now files this claim for an
award in the above amount to reimburse him for this
expenditure contending that inasmuch as this dental
plate was broken in the course of his employment for the
respondent, and due to the fact that it had been the cus-
tom of the Department of Public Welfare, for several
years past, to reimburse employees in welfare institu-
tions for the amount of costs for the replacement of
glasses; that from this practice he believes the Depart-
ment of Public Welfare should assume the responsibility
of his broken dental plate.

The respondent files its motion to dismiss for the
reason that a cause of action is not stated in the com-
plaint and that it being a claim for damages to personal
property, caused by a third party, the claim is not com-
pensable under the Workmen’s Compensation Act and
therefore respondent insists that this claim should be
dismissed.

Damages for injury to personal property cannot be
recovered under the provisions of the Workmen’s Com-
pensation Act. In Mowery vs. State, 11.C. C. R. 18was a
claim filed to recover from the respondent for glasses
which were broken during the course of his employment
for respondent. In dismissing this claim on motion of
the Attorney General, the Court said,

“There is no ‘lawin this State making respondent liable for damage
to the personal property of an employee, where such damage is caused

by the wrongful act of a third person, and consequently the motion of
the Attorney General to strike must be sustained.”
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The motion to dismiss this complaint is therefore
granted.
Complaint dismissed.

(No. 3971 —Claimant awarded $4,800.00.)

ANNA M. RarEcan, Claimant, vs. STATE oF lLLINOIS, Respondent.
Opinion filed Janiiary 14, 1947.

BenneTT & CousacH, (Mr. Joun W. BENNETT, of
counsel),for claimant.

Georce F. BarretT, Attorney General; Wm. L. Mor-
GAN, Assistant Attorney General, for respondent.
WORKMEN’S COMPENSATION act—employee of Department of Revenve
within provisions of—when award may be made for death of, under.
Where employee of the Department of Revenue sustains accidental
injuries, arising out of, and in the course of his employment, resulting
in his death, an award for compensation therefor may be made to those
legally entitled thereto, in accordance with Section 7 (a) of the Work-

men’s Compensation Act, upon compliance with the requirements
thereof and proper proof of claim therefor.

EckerT, C. J.

Claimant, Anna M. Rategan, is the widow of William ,
F. Rategan, deceased, formerly employed by the Depart-
ment of Revenue as a Field Auditor Supervisor. The
deceased made audits at times and places designated by
the Department, and had direct supervision of a large
. field staff. With the approval of the Department, he used
his own automobile for transportation.

On March 12,1946, by pre-arrangement, Matthew A.
Berg, a member of the Field Staff,met .the deceased at
the Rategan home a little before 8 o’clock in the morning.
The men were scheduled for work together on a special
assignment. When the decedent went to the garage to
get his automobile, the engine would, not start. He
attempted to push the car from the garage, and was
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found by Mr. Berg, leaning against the car and breathing
very rapidly. With Berg’s assistance, he rested in the.
car for five or ten minutes, and then suggested, although
he was not well, that they should proceed with their
assignment.

Berg then pushed the Rategan car, with Rategan
driving, to a local garage, and the two men started for
work in the Berg car. Rategan was still breathing heav-
ily, and when they reached Douglas Park, Berg insisted
Rategan lie on a bench and rest. After a half hour rest,
Berg took Rategan home despite Rategan’s protest.

Dr. John J. Gearin, called as a witness o1 behalf of
claimant, testified that when called to the Rategan home,
he found the deceased desperately ill. His breathing was
very rapid; his pulse was rapid and irregular; and he
was having considerable pain over the region of the
heart. It was the doctor’s conclusion that the deceased
was suffering from a severe acute heart attack. Dr:

Gearin stated :
““Icame to the conclusion this attack was brought on by attempting
to move his car, superinduced by exertion, attempting to move the car

from his garage by himself, marked undue exertion, which is a very
common thing.”

Dr. Gearin ordered the patient hospitalized immediately,
and placed in an oxygen tent. Rategan, however, died
on March 24, 1946.

The court finds that the death of William F. Rategan
was due to an accidental injury. (Carson-Payson CoO. vs.
Industrial Comm., 340 I1l. 632.) At the time of the injury
the employer and employee were operating under the
provisions of the Workmen’s Compensation Act of this
state, and notice of the aucident and claim for compensa-
tion were made within the time provided by the act. The
accident arose out of and in the course of ’decedent’s
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employment. Decedent’s earnings during the year im-
mediately preceding his death were $3,960.00.

Claimant ig entitled to an award under Section 7 (a)
of the Workmen’s Compensation Act in the amount of
$4,000.00. The death having occurred as a result of an
injury sustained after July 1, 1945, this amount must be
increased 20%, or $800.00.

The testimony on hearing before Commissioner East
was transcribed by A. M. Rothbart & Associates, who
have submitted a statement of $32.70 for their services.
This charge is reasonable and proper. |

An award is therefore made in favor of the Claim-
ant, Anna M. Rategan, in the amount of $4,800.00, to be
paid to her as follows:

$ 756.00, which has accrued and is payable forthwith.

4,044.00, which is payable in weekly installments of $18.00 per
week, beginning January 13, 1947, for a period of 224
weeks with an additional final payment of $12.00.

An award is also made in favor of A. M. Rothbart
& Associates for stenographic services in the amount of
$32.70, which is payable ‘forthwith.

. All future payments being subject to the terms and
conditions of the Workmen’s Compensation Act of Illi-
nois, jurisdiction of this cause is specifically reserved
for the entry of such further orders as may from time to
time be necessary.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State Employees.’’
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(No. 3983 —Claimant awarded $2,500.00.)

HeLeNn G. Norman, Claimant, vs. STATE oF ILLINOIS, Respondent.
Opinion filed January 14, 1947."
]

E. E. Dexisox and R. W. Harris, for claimant.

Georce F. Barrerr, Attorney General; and C.
ArTHUR NEBEL, Assistant Attorney General, for respond-
ent.

WORKMEN’S OCCUPATIONAL DISEASES act—State and all employees of
within purview of. In the absence of the election by the State to pro-
vide and pay compensation under Section 4, of the Workmdn’s Occupa-
tional Diseases Act, a right of action accrues to employees of the State,
sustaining injury to health by reason of disease contracted or sustained
in the course of her employment and proximately caused by the negli-
gence of the State, under Section 3 of said Act, which prowdes that
violation by an employer of any statute of this State, intended for the
protection of the health of employees, shall constitute negligence of
the employer within the meaning of the Section.

Same—Court of Claims has jurisdiction. to hear and determine
claims under Section 8 of. The Court of Claims acquires jurisdiction
to hear and determine claims against the State arising under Section 3
,of the Workmen’s Occupational Diseases Act— Wheeler vs.. State, 12 C.
C. R. 254.

SameE—statute concerning hours of employment of females—in-
tended to protect health of employees— violation of, evidence of negli-
gence under Section 3 of. A statute providing that no female shall be
employed in any public or private institution, or offices thereof, in this
State, more than eight’hours during any one day, or more than forty-
eight hours during any one week is clearly intended for the protection
of the health of employees, and a violation thereof by the State consti-
tutes negligence under Section.3 of the Workmen’s Occupational Dis-
eases Act, and a cause of action arises in favor of employee against
State, where employment was in violation of said Statute, and she
sustains injury to her health by reason of disease contracted or sus-
‘tained in the course of her said employment, as a result thereof.

EcxkerT, C. J.

This action is brought under Section 3 of the Work-
men’s Occupational Diseases Act, (lllinois Revised
Statutes, 1943, Chapter 48, Section 172.3), by Helen G.
Norman, an employee of the respondent, for damages
sustained as a result of contracting tuberculosis while
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working as an attendant at the Alton State Hospital,
Alton, Illinois. Claimant is a married'woman whose hus-
band was in service during the time of her employment
by the respondent, is thirty-two years of age, and was
first employed by the respondent on February 14, 1944,
Prior to that time she was a strong and healthy young
woman who had had no serious illness of any kind, and
who had been active in the performance of the ordinary
duties of a housewife. At the time of her employment
she was thoroughly examined by a staff physician at the
Alton State Hospital, and was found to be in good health.
No evidence of tuberculosis was found at that time in
any of the tests which were made.

Every morning during her employment, claimant
took a group of patients from wards RCF 1, in fair
weather, for a walk out of doors, and in inclement
weather, to the recreation room. These patients were
extremely violent and combative and deteriorated, and
some of them were suffering from tuberculosis. The
claimant, while on duty, and in the course of her employ-
ment on the grounds and in the recreation room, came in
direct contact "with these patients. Being insane, they
were uncooperative and not able to control their coughing
and expectoration. Claimant wore the usual uniform of
an attendant at the institution, but was not provided with
a special gown or mask of any kind for the covering of
the mouth or nose.

Claimant, from the time of her employment in Feb-
ruary, 1944, up to and including the summer of that year,
also came in direct contact with one Sarah Brown, a
patient of ward RCF 1. She'took this patient out every
day for recreation until the patient was assigned to
Maple Cottage, at the institution, a ward for tubercular
patients. While she was confined in this ward, the patient
died from tuberculosis.
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Claimant’s regular hours of work were from 8
o’clock in the morning to twelve o’clock noon, and from
one o’clock in the afternoon until five o’clock in the after-
noon, five days per week, and one-half. day on Saturday.
Twice each week, after claimant had worked eight hours
during the day, she was assigned to work at night,
usually Monday night at a card party, and Thursday
night at a dance for the patients, a total of more than
four hours and thirty-five minutes each week. She thus
worked over eight hours in a twenty-four hour period an
Monday and Thursday, and worked over forty-eight
hours every week while she was employed at the institu-
tion.

Shortly before May 24, 1945, claimant began feeling
tired, and experienced shortness of breath. An X-ray
picture of her lungs was taken, and she was given a
physical examination. Dr. Alfred P. Bay, managing offi-
cer of the institution, then called claimant to his office
and informed her that the X-rays and the examination
indicated she had contracted tuberculosis.

On June 3, 1945, Dr. Bay ordered claimant to bed,
and she was hospitalized at the institution until Novem-
ber 21, 1945. She still runs a,temperature, is still suffer-
ing from active tuberculosis, and is unable to perform
her ordinary duties as a house wife. She now’has house-
hold help, sleeps late each morning, and rests each after-
noon. Likewise she has not been able to return to her
work at the institution, and because of her illness was
granted a leave of absence on January 1, 1946.

All necessary hospital, medical, and nursing services
were furnished by the respondent while claimant was
hospitalized at the institution. During the year prior to
claimant’s hospitalization she received a total salary of
$1,367.00. Thereafter, for a period of six months, she
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received disability compensation in‘the aggregate amount
of $630.00. In-addition to'the medical, surgical, and,hos-
pital services furnished by the respondent, claimant has
expended on her own behalf the sum of $325.00. She asks
damages in the total sum of $20,000.00.

Dr. Truman G. Drake, called as a witness on behalf
of claimant, stated that he examined claimant on January
3, 1946, and took X-ray pictures at that time. He stated
that claimant’s right lung, anteriorly, was slightly less
resonant than the left; and in the left lung, beneath the
breast, there were a few moist rales; that gastric wash-
ings for tubercular bacilli were negative, but the sedi-
mentation .rate was high, indicating a probability of
chronic infectious process. The chest X-ray showed a
soft opacity in the right lung between the first and sec-
ond ribs anteriorly, which was interpreted as being a
tuberculous lesion. The doctor also testified that subse-
quent examinations revealed claimant’s temperature
always slightly above normal ; revealed a consistent ele-
vation of the sedimentation rate; and revealed the right
upper lobe lesion to be persistent and without marked
change. Dr. Drake stated:

“On clinical grounds, we must consider this case one of pulmonary
tuberculosis, which still retains enough activity to cause constitutional

symptoms and which will require cgnstant and careful observation and
treatment for a long period to come.”*

In a similar case, (Wheeler vs. State, 12 C. C. R.
254), it was held that the State of Illinois may properly
be made respondent, in the Court of Claims, in an action
for damages for injury to health, resulting from a dis-
ease contracted by a state employee in the cour’se of his
employment, and proximately caused by the State’s negli-
gence, under the terms and provisions of the Workmen’s
Occupational Diseases Act. The State not having elected
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to provide and pay compensation under Section 4 of the
Workmen’s Occupational Diseases Act, the employee has
a right of action, under Section 3 of the Act. That sec-
tion provides that violation by an employer of any
statute of this State, intended for the protection of the
health of employees, shall constitute negligence of the
employer within the meaning of the section.

It is apparent from the record that claimant was fre-
quently required to work more than eight hours during
any one day, and more than forty-eight hours during any
one week. This was a violation of ‘An Act Concerning
the Hours of Employment of Females in Certain Occu-
pations,”” (lllinois Revised Statutes, 1943, Chapter 48,
Section 5, which provides :

“No female shall be employed . . . in any public or private institu-
tion or offices thereof, incorporated or unincorporated in this State,

more than eight hours during any one day or more than forty-eight
hours in any one week . . .”

The violation of this statute by the respondent was
clearly a violation of a statute intended for the protection
of the health of employees, and constitutes negligence
under Section 3 of the Workmen’s Occupational Diseases
Act. (Wheeler v. State, supra.)

The claimant has met all of the requirements of Sec-
tion 3 of the Workmen’s Occupational Diseases Act, and
the record amply sustains the allegations of her com-
plaint. She was confined to her bed for'a period of
approximately twenty-six weeks during her illness. From
the time she left the hospital on November 21,1945, until
the hearing before Commissioner Jenkins, on October 18,
1946, shé was unable to perform her usual duties. The
disease is still active; her future health is uncertain, and -
her present physical condition is not that of a normal
young woman of the same age. The court is of the
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opinion that claimant is entitled to damages under Sec-
tion 3 of the Workmen's Occupational Diseases Act in
the amount of $2,500.00. An award is therefore entered
accordingly.

(NO. 3986 — Claimant awarded $4,800.00.)

LouisaA AMMANN, Claimant, \s." STATE oF lLLinois, Respondent.
Opinion. filed January 14, 1947.

James M. ByrnE, for claimant.'

Georee F. Barrert, Attorney General and C,
Arraur Neser, Assistant Attorney General, for re-
spondent.

WORKMEN'S COMPENSATION acT—employee of Department of Public
Works and Buildings within provision of—when award may be made for
death of, under. Where employee of the Department of Public Works
and Buildings sustains accidental injuries, arising out of, and in the
course of his employment, resulting in his death, an award for com-
pensation therefor may be made to those legally entitled thereto, in
accordance with the provisions of the Act, upon compliance with the

requirements thereof and proper proof of claim therefor; Section7 (a)
of the Act.

EckerT, C. J.

Claimant, Louisa Ammann, is the widow of Louis
Ammann, deceased, formerly employed by the Depart-
ment of Public Works and Buildings, Division of High-
ways, as a laborer. On the morning of June 19, 1946,
while standing on the running board of a truck which was
being towed, the deceased was thrown from the truck,
falling backwards, and striking his head on the pave-
ment. Death occurred five hours later. Ammann was
married and left him surviving his widow, the claimant,
but no children dependent upon him for support. His
earnings during the year immediately preceding his
death were $1,439.05.
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At the time of the accident, which resulted in the
death of Louis Ammann, the employer and employee
were operating under the provisions of the Workmen’s
Compensation Act of this state, and notice of the acci-
dent and claim for compensation were made within the
time provided by the act. The accident arose out of and
in the course of decedent’s employment.

Claimant is entitled to an award under Section 7 (a)
of the Workmen’s Compensation Act in the amount of
$4,000.00. The death having occurred as a result of an
injury sustained after July 1st, 1945, this amount must
-be increased 20%, or $800.00.

An award is, therefore, made in favor of the claim- .
ant, Louisa Ammann, in the amount of $4,800.00, to be
paid to her as follows:

$ 498.00.payable in weekly installments of $16.60 per week, for a
period of 30 weeks, which has accrued and is payable
forthwith;

$4,302.00 payable in weekly installments of $16.60 per week, begin-
ning, January 16, 1947, for a period of 259 weeks, with an
additional final payment of $2.60.

Claimant’s petition for a lump sum award is denied.

All future payments being subject to the terms and
conditions of the Workmen’s Compensation Act of Illi-
neis, jurisdiction of this cause is specifically reserved for
the entry of such further orders as may from time to
time be necessary.

This award is subject to the approval of the Gov-
ernor as provided in Section 3 of “An Act concerning
the payment of compensation awards to State em-
ployees. --
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(No. 3998 —Claimant awarded $1,200.60.)

Louis F. OPEL, vs. STATE oF ILLINOIS.

Opinion filed Januwary 14, 1947.
CLAIMANT, pro se.

Georce K. BarretT, Attorney General; C. ARTHUR
NeseL, Assistant Attorney General, for respondent.
WORKMEN’S COMPENSATION acT—employee 0f Division of Highways.
within provisions of, when an award for temporary total and scars and
disfigurements may be under. Where an employee of the State sustains
accidental injuries, arising out of and in the course of his employment,
resulting in temporary total disability and scars and disfigurement of
his face and head, due to third degree burns, an award for compensa-

tion therefor may be made, in accordance with the provisions of the
Act, upon compliance by the employee with the terms thereof.

Damrox, J.

On November 9, 1945, this claimant was a member of
a group employed by the Division of Highways in Wor-
den, Madison County. The weather was cold, and the
battery of one of the trucks assigned to the group did
not have sufficient power to start the motor. It was de-
cided to tow the truck behind another. Since the choke
was not operating, claimant was ordered to ride the front
end of the towed truck and pour gasoline into the car-
buretor as the truck was pulled as aforesaid. While the
claimant was pouring the gasoline as ordered, the motor
backfired setting the gasoline in the carburetor on fire
and blowing flaming gas out of the carburetor onto claim-
ant and the front of the truck. Claimant’s face, neck,
head, and hands were covered with burning gasoline and
burned.

Claimant was at once taken to the St. Francis Hos-
pital, Litchfield, where he was placed under the care of
Dr. Harry A. Yaeger. On July 19, 1946, Dr. Yaeger sent
the following report to the Division of Highways:
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“Final report and resume of the case of Mr. Louis Opel of Worden,
Illinois, a State highway employee.

Mr. Opel sustained extensive first to third degree burns on the en-
tire head, face, and neck on 11-9-45, a result of a gasoline explosion.
Debridement, antiseptic dressings, and shock therapy were carried out
in the emergency room at St. Francis Hospital. Penicillin and sulpha
drugs by injection were begun immediately. Dressings weie left un-
touched for several days until febrile reaction indicated a change to
wet dressings. These were continued up to December 4th, at which
time a large graft 6 x 10 cm. was applied between the vertex and the
occiput to cover about one-fourth of the total granulating area. Only
this part was grafted because of the fact that a moderate amount of
infection persisted which did not respond to the penicillin and sulpha
drugs. At least 95% of this grafted area remained viable and grew in
good shape. Subsequently on January 17, 1946, the remaining granu-
lating area occupying the left temporal parietal and pre-and-post auri-
cular areas was grafted with a Padgett dermatome split thickness
graft. Subsequently it was found that about 85% of this grafted area
remained viable. Repeated attempts to epithelize the residual granu-
lating areas met with difficulty. Various agents including red blood
cell powder, sulfa and urea powder, silver nitrate, and other usual
agents were used. These areas undoubtedly would have responded well
to small Thiersch grafts but the patient refused further treatment
along this line. As aresult it was necessary to continue with the above,
named agents in the attempt to heal these areas. This was accomplished
with considerable difficulty and delay which was previously predicted
to the patient. These dressings were applied on an average of four-day
intervals. At the present time it is entirely healed. Because of the
fact that the patient is bald, there is, fortunately, relatively little dis-
figurement and in these areas denuded of hair the hair from adjoining
areas will suffice to cover to a considerable extent. In spite of the
patient’s objection to the Thiersch grafts which would have terminated
the difficulty of repeated dressings, there is very little scarring evident.
The skin has practically normal texture and color, and it is difficult to
distinguish the burned and grafted areas‘from the adjoining skin. |
feel that the end result may be considered thoroughly satisfactory and
disfigurement minimal.

Disfigurement of the right ear is minimal and confined to the helix.
The left ear was severely burned particularly along the helix which
shows, as you will notice on the picture, a moderate degree of dis-
figurement. | would estimate about 209 loss of the helix on the right
ear and about 509 on the left ear.”

The claimant, at the request of the Court was present
for observation on January 14, 1947, at Springfield.

At the time of his injuries, claimant was sixty-two
years of age and had no children under the age of six-
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teen years dependent upon him for support. He is par-
tially bald. When he is facing you his ears have the
appearance of small horns protruding from the upper
part of each ear. This is a result of the partial de-
struction of the helix of each ear. It is more pronounced
on the right ear. There is noticeable scar tissue below
his chin, on his scalp and above his left ear. These scars
are the result of severe third degree burns and are per-
manent. He will be required to carry them throughout
his liftime.

Considering this record, the medical reports, and our
personal observation of the claimant, we find as follows:

That the injuries complained of were received in the
course of the employment, that due notice was given re-
spondent as required by Section 24 of the Workmen’s
Compensation Act; that all necessary medical and hos-
pital expenses amounting to $967.10 were furnished by
respondent; that claimant was disabled from the date
of his injuries to March 26, 1946, for which he was paid
compensation in the sum of $200.42; that his earnings
for one year next preceding his injuries totaled $1,330.15;
that his average weekly wage was $25.57 making his
weekly compensation rate $15.35; that the scars and dis-
figurements received by claimant are compensable.

An award is hereby entered in favor of Louis F.
Opel, the claimant, as follows:

The sum of Twelve Hundred ($1,200.00) Dollars as
provided in Section 8, Paragraph (c¢) of the Workmen’s
Compensation Act to be paid claimant at the rate of
$15.35 a week. Of this amount the sum of Six Hundred
and Forty-Four Dollars and Seventy Cents ($644.70)
has accrued and is payable forthwith in a lump sum. The
remainder, amounting to the sum of Five Hundred and
Fifty-Five Dollars and Thirty Cents ($555.30), is pay-
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able to claimant at the rate of $15.35 a week commencing
January 21, 1947 for thirty-six weeks with one final pay-
ment of Two Dollars and Seventy Cents ($2.70).

This award is subject to the approval of the Gov-
ernor as provided in Section 3 of ““An Act concerning
the payment of compensation awards to State Em-
ployees. --

(No. 2263—Claim denied.)

WOoRDEN-ALLEN CompANY, A CorpPoraTION, Claimant, VS. STATE
oF lLLiNois, Respondent.

Opinion filed March 25, 1947.
E. V. Cuawmpion, for claimant.

Georce F. BarretT, Attorney General; C. ARTHUR
NeseL, Assistant Attorney General, for respondent.

CONTRACTS—When claim for extra reimbursement over and above
contract price, for expenses incurred and loss sustained by claimant due
to delays allegedly caused by State, will be denied — standurd specifica-
tions for Road and Bridge construction, Division 1, Section 9.7, pro-
vides—acceptance of the last payment by contractor shall operate as
and shall be a release to the Department from all claims or liability
for anything done or furnished, or relating to the work under this con-
tract, or for any act or neglect of said department relating to or con-
nected with said contract. Where it appears that contractor voluntarily
agreed to carry out his construction contract, notwithstanding alleged
delays of the State in awarding the same, finished the work and did
accept and cashed the final voucher issued therefor without reservation,
he is precluded by the terms of his contract from claiming additional
reimbursement for losses sustained and expenses incurred.

The provisions of Standard Specifications for Road and Bridge
Construction—a part of his contract— are controlling. Henkel Construc-
tion Company vs. State, 10 C. C. R. 538; Strandberg and Son Co. vs.
State, 13 C. C. R. 49; Pickus Engineering and Construction Co. vs. State,
13 C. C. R. 39; Richardson vs. State, 14 C. C. R. 3.

Damron, J.

This cause is now before the Court on motion of the
respondent to dismiss the complaint heretofore filed in
this cause on November 9,1933.
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The record consists of the complaint, stipulation of
facts, reports of the Division of Highways, brief, state-
ment and argument of both claimant and respondent.

From the record we find that the claimant submitted
its bid to the Department of Public Works and Buildings,
Division of Highways, for the erection 'of a steel 1-Beam
Railroad, overhead concrete bridge which was to span
the railroad right of way and tracks of the Chicago Great
Western Railroad Company in JoDaviess County,
Ilinois.

According to specifications this construction work
was to be completed on or before October 15, 1932. But
due to certain delays on behalf of respondent in negotiat-
ing with the Railroad Company, the contract was not
awarded to claimant until September 23, 1932, a period
of nearly two months after claimant’s bid was submitted.
This neglect on behalf of the respondent thereby slowed
down the construction work to such an extent that opera-
tions on the job did not commence until the middle of
October causing construction work to be carried into the
cold weather months,’therefore the claimant was obliged,
according to. the standard practice contained in said
specifications, to heat materials entering into the concrete
and likewise to protect the concrete after it had been
poured, all of which increased the cost of construction,
not contemplated by the claimant at the time it submitted
its bid, and would not have been necessary had the re-
spondent awarded the contract promptly. When the
award was finally made, at the request of the elaimant,
the termination date for the completion of this project
was extended by the respondent to December 8, 1932,
and during the course of the construction of said bridge
the respondent changed plans and specifications on at
least two occasions which caused further delay in its
completion. “
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Claimant contends that as a result of such delays it
was caused to expend $1,295.83 above the contract cost
which would have been prevented, had the work been
done at a time when claimant had every reason to expect
it to be done, with the completion date fixed as October
15,1932, as it was at the time claimant submitted its bid.
Attached to the complaint and made a part thereof is a
bill of particulars, supported by affidavit, showing the

. additional costs incurred by claimant over and above the
contract price.

The stipulation of facts shows that final inspection
on said project was made on August 18, 1933; that final
payment of claimant’s estimate was September 16, 1933
and that State Warrant representing said final payment
dated September 20,1933 payable to claimant, in the sum
of $290.99, was endorsed and cashed by said claimant,
and that said Warrant is now in the files of the State
Auditor in Springfield, Illinois. It is not contended by
the respondent that the final warrant cashed by claimant
included the extra expenses and costs incurred by
claimant.

The respondent files its’motion to dismiss the com-
plaint on the ground that the claimant having accepted
and cashed the final warrant has thereby given respond-
ent a full release from any and all actions arising out of
the contract. The motion is based on the following pro-
vision contained in the contract:

Division 1, Sec. 9.7. “The acceptance by the contractor of the last
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sustained by it due to delays for which claimant contends
respondent is liable.

The evidence in this case shows that claimant was
an experienced contractor, was acquainted with the
standard specifications as contained in the proposals, and
was familiar with Section 9.7 of the “Standard Specifica-
tions For Road and Bridge Construetion’’, as adopted
by the Department of Public Works and Buildings, Jan-
uary 2,1932. Yet in the face of this knowledge, claimant
continued to permit its bid to stand as filed for nearly
two months, and accepted the job-after it was awarded
to it. Claimant completed the work, cashed the final
voucher without reservation, other than letters directed
to the Division of Highways during the course of con-
struction. This was an attempt to reserve some pur-
ported right although Division 1, Section 9.7 of the Speci-
fications, specifically stated that, “acceptance by the con-
tractor of the last payment shall operate as and shall be
a release to the Department from all claims or liability
for anything done or furnished, or relating to the work
under this contract, or for any act or neglect of said De-
partment relating to or connected with the said con-
tract ,,

This Court has passed upon contracts including the
“Standard Specifications for Road and Bridge Construc-
tion”, and in claims such as the one before us, have held
that final payment under such a contract constitutes a
release of all claims and liabilities under the contract
and that an award cannot be made, arising out of such a
contract, after final payment has been accepted by the
contractor. Henkel Constructiorz Company vs. State, 10
C. C. R. 538; Strandberg and Son Co. vs. State, 13 C. C.
R. 49; Pickus Engineering arzd Construction CO. vs.
State, 13 C. C. R. 39; Richardson vs. State, 14 C. C. R. 3.

—6
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After considering the record before us, we conclude
that the claimant has no right of recovery.

The motion of the Attorney General to dismiss the
complaint is well founded in law and is therefore allowed.

Complaint dismissed.

(No. 3330—Claimant awarded $525.17.)
Patrick J. DUIGNAN, Claimant, vs. STATE OF ILLINOIS,
Respondent.
Opinion filed March 25, 1947.

Victor N. Carposi, for claimant.

Georce F. BArRreTT, Attorney General and WiLLiam
L. Morcan, Assistant Attorney General, for respondent.
WORKMEN’S COMPENSATION acr—attendant at Manteno State Hos-
zn'tai within provisions of--when an award for disfigurement may be
made under. Where an employee at Manteno State Hospital sustains
accidental injuries, arising out of and in the course of his employment,
resulting in a permanent disfigurement of face, an award for compensa-
tion therefor may be made, in accordance with Section 8(c¢) of the Act,
as amended, upon compliance by employee with the requirements
thereof.

Same—when claim for temporary total, or permanent partial, dis-
abdlity, will be denied. Where record is insufficient, an award cannot
be based upon mere speculation, surmise or conjecture and therefore
must be denied.

Damron, J.

The complaint was filed November 10, 1938; hearing
completed on December 3, 1946 and the transcript filed
on December 31, 1946. .

No jurisdictional questions are involved. It is stipu-
lated that the claimant and respondent were governed
by and operating under the Workmen’s Compensation
Act and that the accidental injuries arose out of, and
in the course of claimant’s employment.
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The complaint asks that claimant be awarded (1)
such compensation for permanent disabilities as the evi-
dence may show he is entitled to receive under the pro-
visions of the Workmen’s Compensation Act, and (2)
reimbursement of $357.02 expenses paid and incurred
for medical, surgical and hospital treatment at the Mayo
Clinic, Rochester, Minnesota; transportation expense to
and from claimant’s home to Rochester and $39.52 ex-
penses of eight trips to the Illinois Research Hospital.

The record discloses that claimant, Patrick J. Duig-
nan, on November 12, 1937 was employed by the Depart-
ment of Public Welfare as an attendant at Manteno State
Hospital. His wages were $52.50 per month, plus main-
tenance —the value of which is $24.00 per month.

While watching patients standing in the supper line,
claimant was struck and knocked down, without warn-

ing, by a patient. He immediately reported to the hos--

pital at the institution where he received emergency
first-aid attention and was confined to* bed. An Xx-ray
examination revealed claimant had a fracture of the left
zygomatic process. He returned to work about a week
later and on December 13, 1937 was admitted to the Illi-
nois Research Hospital having been referred there by
the officials at Manteno. X-rays disclosed fracture of the
left malar bone with downward displacement of the
lower orbital ridge ,whereupon an operation was per-
formed exposing the zygomatic arch, the arch was lifted
by instrumentation and the wound closed. He was dis-
charged on December 22, the hospital report stating,
“that while the depression had not been completely re-
moved, yet his appearance was much improved. --
Claimant testified he was unable to work following

the last operation owing to severe pain in his head.
He was absent from work about three weeks and then

'



144

returned and worked another three weeks. He could not
recall whether he worked from that time until he went to
Rochester in August of the following year. He had
been left with a large depression on the left side of his
face and in an effort to correct this disfigurement in
August 1938, he went to the Mayo Clinic in Rochester
where an operation was performed which failed to elim-
inate the disfigurement.

After leaving the State’s employ in January 1938,
he requested Dr. Hinton t0 provide further medical treat-
ment but was merely told that he had been discharged by
the Illinois Research Hospital.

He went into business with his father in 1938 but
could not recall whether it-was before or after going to
Rochester. 1n 1940 he enlisted in the Canadian Army
serving three and a half years and then joined the United
States Armed Forces where he served in the infantry.
No evidence was offered by claimant as to his present
occupation or earnings.

It is obvious from this somewhat detailed statement
of all the evidence that the record is insufficient to show
that claimant, has sustained either temporary total, or
permanent partial, disability for which he is entitled to
any compensation. Any award given for such disability
would.necessarily rest upon mere speculation, surmise
or conjecture and therefore must be denied. Cross vs.
State, 13 C. C. R. 174 at 178.

The proof is also entirely too vague to establish
claimant’s right to reimbursement for the surgical, hos-
pital and other expenses he incurred in connection’with
his treatments at Rochester, Minnesota or to dispel the
reasonable inference that claimant voluntarily elected
to obtain these services at his own expense.

Having been referred to the Illinois Research Hos-
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pital for further treatment by his superiors at Manteno
he is clearly entitled to reimbursement of the $39.52
transportation expense for the eight trips he was re-
quired to make to that institution.

In addition to the above claims resolved as aforesaid,
claimant also seeks compensation for the serious and
permanent disfigurement to his face. The record, based
upon the Commissioner’s observation of claimant, de-
scribed that disfigurement as an indented puckered scar
of purplish discoloration approximately 214 inches long,
extending under the orbit of the left eye from the hair
line t0 a point immediately under the pupil of the eye,
with a marked depression of the left cheek toward the
upper line of the jaw. This disfigurement having re-
mained in this condition for over nine years, there is
no good reason to assume there will be any improvement
in claimant’s condition.

Claimant having suffered disfigurement as a direct
result of an accidental injury which arose out of, and
in the course of, his employment, he is entitled to an
award.

The Commissioner on the basis of his observation
recommends that claimant be awarded compensation
under Section 8(c¢) in the sum of $485.65 computed at
the rate of $8.83 (claimant’s weekly compensation rate
on the basis of $918.00 annual earnings including main-
tenance) for a period of 55 weeks.

An award is hereby entered in favor of claimant in
the sum of Five Hundred Twenty Five Dollars Seven-
teen Cents ($525.17) which includes $39.52 transporta-
tion expenses incurred in connection with medical and
hospital treatment at Illinois Research Hospital and
$485.65 under Section 8(c) of the Workmen’s ‘Compensa-
tion-Act, as amended, for serious and permanent facial
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disfigurement, all of which has accrued and is payable
forthwith.

A. M. Rothbart, Court Reporting Service, 120 South
LaSalle Street, Chicago, Illinois, was employed to take
and transcribe the evidence in this case and has rend-
ered a bill in the amount of $24.80. The Court finds that
the ‘amount charged is fair, reasonable, and customary
and said claim is allowed.

This award is subject to the approval of the Gov-
ernor as provided in Section 3 of, “An Act concerning
the payment of compensation awards to State em-
ployees "

(No. 3644 — Claimant awarded $61.98)
(No. 3645—Claimant awarded $88.14)
(No. 3646 —Claimant awarded $79.00) Consolidated.
(No. 3647 —Claimant awarded $82.95)

$312.47)

ALEXANDER, STEELE, RoBERT MoRraN, RoBerT EckarTt, ED BLEI-
MEHL, Claimants, vs. STATE oF lLLINOIS, Respondent.

Opinion filed March 25, 1947.

Harry C. Kinng, Chicago, Illinois, Attorney for
claimants.

Georce F. BarretT, Attorney General, and Wwm. L.
Morcan, Assistant Attorney General for respondent.

SuppLiEs—Iapse Of appropriation out of whzch could be pazd-before
presentment of bill—suficient unexpended balance in appropriation —
when award for value may be made. Where it clearly appears that
claimant furnished supplies or rendered services to the State, for which
an appropriation existed out of which payment could be made therefor,
an award may be made for reimbursement or payment for said supplies
or services where such appropriation lapsed before payment was made
for same, and sufficient unexpended balance therefor remains therein,
on claim filed in reasonable time.
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Damron, J.

The above complaints were filed by the respective
claimants on October 21, 1941.

The claimants and respondent by their respective
attorneys filed a stipulation herein on January 4, 1947,
whereby they ask to consolidate the aforesaid claims. It
is further stipulated that the record shall consist of the
report of the Director of the Department of Conservation
dated November 18, 1941.

The evidence as disclosed by the record as above
stipulated establishes that each of the claimants during
the month of February 1941, and for a varying num-
ber of preceding months were, and had been, continu-
ously employed as tree surgeons by the Department of
Conservation. Their services were terminated on Feb-
ruary 8, 1941. They were employed pursuant to an oral
agreement at “a salary of $125.00 per month, and ex-
penses consisting of room and board and railroad fare
to and from their respective places of residence in Win-
netka, Wilmette, and Highland Park, and their various
places of employment’’.

The claimants rendered an account of expenses each
month to the Department of Conservation and such ex-
penses were paid during their entire period of employ-
ment except for the month of January 1941, (and in one
instance a few days in February). The only reason
given for refusing to approve the vouchers for these
field expenses incurred after January 11,1941 was that
it was “felt that claimant’s headquarters should have
been the point at which they were working”. This, of
course, was a departure from, and at variance with, the
terms of the employment and claimants had been given
no notice of any such change prior to the time they in-
curred this expense.
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It is not controverted, but on the contrary admitted,
of record, as stipulated, that it was a condition of claim-
ant’s employment that they were to be allowed their
travelling and maintenance expenses when actually en-
gaged in work away from their homes, and moreover
were so paid during their entire period of employment
except for the period from January 1to February 8
when their employment mas terminated.

The amount of reasonableness of such expenses or
that they mere not actually incurred in good faith as
itemized in the signed vouchers duly presented by the
claimants, has never been questioned. The services fur-
nished by these claimants and the expenses which con-
stitute the basis of their present claims were properly
and duly authorized. The services were performed and
the expenses incurred pursuant to such authorization
and during the time the same were authorized. Vouchers
were submitted with due diligence and claimants through
no fault of their own were not paid, although, when the
services were rendered and charges incurred, there re-
mained a sufficient unexpended balance in the appropria-
tion from which payment could have been made. Pay-
ment of these claims is to be distinguished from pay-
ment of additional compensation for personal services
already performed and for which remuneration had al-
ready been paid. Claimants’ regular salary vouchers for
the month in question never included or purported to
constitute payment of these expenses as itemized on their
separate expense vouchers.

We find that claimants are entitled to an award. An
award is therefore made in favor of: Alexander Steele,
claimant, in the sum of $61.98; Robert Moran, claimant,
in the sum of $88.14; Robert Eckart, claimant, in the sum
of $79.00; Ed Bleimehl, claimant in the sum of $82.95.



. 149
(Nos. 3804, 3903, 3941 — Consolidated — Claimants awarded $17,541.79.)

Epwarp J. BarretT, Claimant vs. STATE oF ILLINOIS, Respondent.
GREAT AMERICAN INDEYNITY CompPANY OF NEw YORK, a corp.
Claimant, »s. STATE oF lLLINOIS, Respondent.

Epwarp J. Barrerr, Claimant, vs. STATE oF ILLINOIS, Respondent.
Opinion filed March 25, 1947.
Nasu, Anery, McDeemorr & McNavrLy, of Chicago,
for Claimant, Ebwarp J. BARRETT.

Moses, BacHracH & Kennepy, Mr. FeLix Visk, of
Counsel, for Claimant, GReat AMERICAN INDEMNITY Cowm-
pANY OF NEw YORK.

ARRINGTON, FiEDLER & HEary, (Mr. GeorceE FiEpLER
& Mr. THomas Awmserg, 0f Counsel) for Claimant, Eb-
WARD J. BARRETT.

Georce F. Barrett, Attorney General, and Wwm. L.
Moracan, Assistant Attorney General, for respondent.

STATE TREASURER — When an award may be made for legal expenses
incurred under his official bond. Where it appears that the Treasurer
of the State of Illinois procured Indemnity Bonds as required by statute
and subsequently while in the discharge of his official duties was sued
on said bonds and was, thereafter, defended in said legal proceedings
by the same bonding companies and they succeeded in having the claims
against the State Treasurer, in his official capacity, discharged, and in
so doing avoided a potential liability in excess of $1,000,000.00 against
the State of Illinois, an award may be made for the legal expenses
necessarily incurred by the aforesaid bonding companies, in the defense
of said litigation, on the grounds that the results of their efforts inured
to the benefit of the State and the fees and charges were reasonable in
view of the importance of the litigation.

EckerT, C. J.

On June 1, 1943, the claimant, Edward J. Barrett,
filed his original claim in this court. (Case No. 3804).
Thereafter,'and until November 15, 1944, he was absent
from the State of Illinois, serving as a member of the
United States Marine Corps.”His claim was Subsequently
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held to have been prematurely filed because of the
pendency of litigation in the Superior Court of Cook
County. (Barrettvs. State of Illinois, 13 C.C.R. 13). That
litigation has since been terminated.

On February 1,1945, the claim of the Great Amer-
ican Indemnity Company of New York was filed, (Case
No. 3903), and on December 14, 1945, Edward J. Barrett
filed a claim for the use and benefit of the Fidelity &
Casualty Company of New York, a eo-surety with the
Great American Indemnity Company of New York, (Case
No. 3941). The subject matter of the three claims being
the same, on September 12, 1946, the cases were con-
solidated. Evidence in the consolidated cases was taken
on September 18, 1946 before Commissioner East.

The Great American Indemnity Company now asks
leave to withdraw its claim. Such leave is hereby granted,
and the claim of the Great American Indemnity Com-
pany of New York, case No. 3903, is dismissed with
prejudice.

The claims of Edward J. Barrett, claimant in cases
No. 3804 and 3941, are based on the following facts: on
November 4, 1930, Edward J. Barrett was elected Treas-
urer of the State of Illinois for a two year term begin-
ning January 1,1931. On December 9, 1930, he applied to
the Fidelity & Casualty Company of New York to sign his
officialbond as a eo-surety with the Great American In-
demnity Company of New York, and on December 24,
1930, he executed a second application to the Fidelity &
Casualty Company of New York to sign an additional
bond, likewise with the Great American Indemnity Com-
pany of New York as co-surety.

Both bonds were signed, and each was in the penal
sum of $500,000.00. Each application contained an in-
demnifying agreement which provided that the applicant
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would “indemnify the Company against any losses, dam-
ages, costs, charges and expenses it may sustain, incur,
or become liable for in consequence of said bond or any
renewal thereof, or any new bond issued in continuance
thereof or as a substitute therefor.” The Fidelity & Cas-
ualty Company of New York subsequently issued the
two bonds requested, with the Great American Indemnity
Company of New York as co-surety. Premiums in the
amount of $4,000.00 were paid by the State of Illinois;
the bonds were filed in the office of the Secretary of State,
and were duly approved by the Governor and two justices
of the Supreme Court, all in accordance with statutory
requirements. The bonds remained in full force and effect
from the date of their filing until the expiration of Mr.
Barrett’s term of office on January 9,1933.

On December 10, 1937, a suit was started in the
Circuit Court of Sangamon County, Illinois, by American
Legion Post No. 279, against the Fidelity & Casualty
Company of New York, the Great American Indemnity
Company of New York, and others, as defendants. On
December 14, 1937 a suit was also started in the United
States District Court, Southern Division, in and for the
Southern’ District of Illinois, by Gordon L. Seeger, nam-
ing the Fidelity & Casualty Company of New York, and
the Great American Indemnity Company of New York,
and others, as’defendants. I n each suit it was alleged that
Edward J. Barrett, and the Fidelity & Casualty Company
of New York and the Great American Indemnity Com-
pany of New York were liable on the official bonds of Ed-
ward J. Barrett to the creditors of the Ayers National

« Bank of Jacksonville, Illinois, which had become insolvent
in November; 1932, for the proceeds of certain securities
of that bank. These securities were alleged to have been
wrongfully deposited by the bank as a pledge to secure



152

moneys of the State of Illinois deposited with the bank
prior to its insolvency, in an amount of approximately
$1,800,000.00. The complaints charged that Edward J.
Barrett, as State Treasurer, had converted these funds
when he liquidated the securities in his official capacity.

Subsequent to the service of summons upon the bond-
ing companies, they notified Mr. Barrett of the pendency
of the suits, and that they would expect reimbursement
for any loss or expense incurred by reason of the litiga-
tion. Although Mr. Barrett was represented by the At-
torney General of the State of Illinois, the bonding com-
panies, by their own counsel, moved to strike the com-
plaints and dismiss the suits. The motion to dismiss was
granted by the Circuit Court of Sangamon County, Illi-
nois, and upon appeal to the Supreme Court of Illinois
the action of the trial court was affirmed. (American
Legion Post vs. Barrett, 371 I1l. 78). The suit in the
United States District Court was also subsequently dis-
missed.

The claimants now allege that the interests of the
several defendants differed in the litigation; that it was
necessary for the bonding companies to employ their own
counsel for their defense; that because of these suits, the
Fidelity & Casualty éompany of New York sustained
losses, damages, costs charges and expenses amounting
to $17,541.70; that Edward J. Barrett became liable to
indemnify the Fidelity & Casualty Company of New York
on account of such losses, costs, charges and expenses;
that the Fidelity and Casualty Company of New York
has demanded reimbursemept from Mr. Barrett, and that
although morally and legally liable for the payment of .
this money, Mr. Barrett is financially unable to pay it;
that because the liability was incurred by Mr. Barrett in
his officialcapacity as Treasurer of the State of Illinois,
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because the bonds were given to satisfy a statutory re-
. quirement, and because the premiums for the bonds were
paid by the State, the liability is the liability of the
State. Mr. Barrett further alleges, that, in incurring this
liability, he was acting as an agent for the State; that
such liability should be absorbed by the State; and he
seeks an award for the use of the Fidelity & Casualty
Company of New York in the amount of $17,541.70 to dis-
charge the liability which it has asserted against him.

The suit in the Circuit Court of Sangamon County,
which was subsequently appealed to the Supreme Court
of Illinois, was based upon the theory that the Deposit
Act of Illinois was unconstitutional; that the Ayers Na-
tional Bank of Jacksonville, Illinois, had no power to
pledge assets with the State Treasurer of Illinois to se-
cure the deposit of State funds; and that the State Treas-
urer, in selling the securities held as collateral to the de-
posit, and applying the proceeds in payment of the de-
posit, was guilty of conversion.

Admittedly, Mr. Barrett had proceeded in accordance .
with statutory requirements. But, had the Illinois court
reached a contrary decision, Mr. Barrett and his sureties
would have been subjected to a liability of $1,000,000.00.
On the other hand, through Mr. Barrett’s prompt com-
pliance with the statute, the State bénefited to the extent
of more than $1,000,000.00, the other creditors of the in-
solvent bank having received only 25% of their claims.
The expenses incurred by Mr. Barrett and his sureties
,were thus incurred for the benefit of, and because of acts
done for, the State of Illinois.

Mr. Barrett’s claim is therefore a claim for charges
incurred by him in the discharge of his official duties as
State Treasurer of Illinois, in the discharge of official
duties for the benefit of the State. It is clearly a claim
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which the State, as a sovereign commonwealth, should
discharge and pay. It is unthinkable that an elected state
official, acting lawfully and in good faith, in pursuance
of the statutes of the State, should be called upon to pay
personally expenses of litigation brought against him in
his official capacity, expenses which are clearly expenses
of the State itself, and in no sense individual or per-
sonal.

The award prayed in this suit, in the amount of
$17,541.79, includes attorneys fees of $17,500.00 and ex-
penses of $41.07 paid by the Fidelity & Casualty Com-
pany of New York, to Wilson & Mecllvaine, of Chicago,
and to Brown, Hay & Stephens, of Springfield. These
attorneys handled,the case in both the Circuit and Su-
preme Courts. Preparation in the trial court was neces-
sarily complete and extensive. Briefs were filed, and oral
argument was had before the trial judge. In the Supreme
Court likewise, a large amount of time and effort was
expended because the case involved important points
,which had few if any direct precedents. The briefs filed
on behalf of the claimants, on the appeal to the Supreme
Court, form part of the record in this case. From these
briefs, and from the opinion of the Supreme Court; it is
obvious that the issues were many and complicated, and
that the questions determined in the case were involved
and serious. The'decision of the Supreme Court was an
important decision in that it approved the legislative
policy of requiring the protection of deposits of the State
from losses which otherwise might be incurred in the
event of the failure of banks designated as State Deposi-
tories. The record clearly establishes that the time ex-
pended by counsel was necessary for the proper presen-
tation and defense of the case. The hourly charge of
$15.00 was reasonable for a case involving the whole
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history of the banking law of Illinois, and the constitu-
tionality of the Illinois Deposit Act, and for legal counsel
of high competence.

This court is of the opinion that the Fidelity &
Casualty Company of New York, because of the size and
importance of the litigation was fully justified in engag-
ing separate counsel for defense of the suits in question;
that the charges incurred in the employment of such
counsel were both necessary and reasonable. The court
is further of the opinion, that under the provisions of the
indemnifying agreement the Fidelity & Casualty Com-
pany of New York is entitled to reimbursement for the
costs and charges so incurred; that the obligation is
properly that of the respondent and not of Mr. Barrett
personally.

An award is therefore entered in the amount of $17,-
541.70 in favor of Edward J. Barrett, for the use of the
Fidelity & Casualty Company of New York.

A
]

(No. 3861—Claim denied.)

Ruta C. MARsHALL, Claimant, vs. STATE oF ILLINOIS, Respondent.
Opinion Pled March 25, 1947.

Frank R. EacLETON, fOr claimant.

Georce F. BarretT, Attorney General for respond-
ent, C. ARTHUR NEBEL, Assistant Attorney General, of
counsel.

CvIL servicE—discharge of employee under—effective from time of
order of, and service of notice of discharge of employee. Where an
employee, under Civil Service is discharged, and order of discharge is
not set aside by said Commission, on complaint filed by employee and
heard by it, such discharge is effective from date made and notice
thereof served upon employee and not from the date of the final hearing
on said complaint.

CiviL sErvICcE—when- lay-Off justified. Where lay-off of employee is
stated to be necessary because of lack of funds—and there is no evi-
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dence upon the part of the employee to disprove it—then employer is
presumed to act under authority given in Chapter 24% (Civil Service)
Paragraph 14a— lllinois Revised Statutes.

Crvir service—when dzscharge of employee for political actzvztzes
justified, Where charges are made against employee for political activi-
ties, and notice is served upon her and hearing had—and after finding
of the Commission no request for a rehearing is made or appeal taken,
the discharge is justified.

Dawmron, J.

On June 27, 1944, Ruth C. Marshall filed her com-
plaint in this Court; alleging that on August 16, 1941
she was a duly certified employee of the respondent
under the Civil Service Act. The complaint alleges
that she was employed as a Junior Clerk in the Re-
tailers’ Occupation Tax Division of the Department of
Finance, and on the last mentioned date received a “lay-
off notice’’ effective August 18, 1941; that the reason
for said lay-off was ¢‘retrenchment-inadequate appro-
priation”.

It is further alleged in said complaint that on or
about September 19, 1941, she was given suspension
notice, the reason therefor being that she sought to
affect the result of an election and took an active part
in political campaigns contrary to the rules of the Illi-
nois State Civil Service Commission. It is further al-
leged that on September 26, 1941, written charges were -
filed with the Illinois State Civil Service Commission
by the Director of Finance and that she was given notice
thereof by the mailing of a copy to her at her home
address.

It is further alleged that a hearing was held before
the Civil Service Commission on the 24th day of January
1942 as a result of which the removal of the claimant
from her position was directed, a copy of which decision
was mailed to her. She alleges in her complaint that

L4
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during all of this time she held herself available for work
and tendered her services to the respondent.

The questions for this Court to Determine are (1)
Did the respondent have the legal right to suspend her
on August 18, 1941 due to lack of funds and (2) Were
the charges before the Civil 'Service Commission legally
presented and its decision properly rendered.

Chapter 24%% (Civil Service) Par. 14a, Ill. Rev. Stat.
1945 provides, ‘‘whenever it becomes necessary, through
lack of funds or work, or other cause, to reduce the force
in any employment in any department, the person who
was last, certified to said employment shall be first laid
off. . . . Any employee whose'position has been abol-
ished through lack of work or funds, may, upon applica-
tion, have his name placed on the reinstatement list from

which he was appointed according to the examination
and seniority of his classification. . . .

Under this section of the Statute, the respondent
had the authority to' lay off this claimant due ‘to lack
of funds. Claimant contends in her brief, statement, and
argument that sufficient funds did exist at the time the
lay-off notice was served upon her but there is no proof
in the record supporting this contention and the burden
of proof was upon her to prove this fact.

The remaining question to be decided by this Court
is whether or not she was lawfully discharged in accord-
ance with the provisions of the Civil Service Act by the
Civil Service Commission on written charges for taking
an active part in political campaigns.

The record discloses that charges were preferred
against this claimant for political activity and that notice
of said charges was directly served upon claimant, that
a hearing was had, testimony offered in support of the
charges; that claimant was represented by counsel at
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said hearing but offeredno evidence on her behalf. The
charges were sustained according to the report of the
President of the Illinois Civil Service Commission which
is a part of this record; thereafter, claimant failed to re-
quest a rehearing of the Civil Service commission and
did not appeal from the findings of said Commission in
the manner provided by the Statute.

Claimant cites the case of Hatcher vs. State, 12
C.C.R. 304 and Rogers vs. State, 14 C.C.R. 152in support
of her.position that she is entitled to recover her wages
trom the time of her lay-off to the time of her suspension
notice. The Hatcher case, supra, is a claim under the
Workmen’s Compensatibn Act and has no bearing on
this claim. In the Rogers case, claimant was illegally dis-
charged by her employer without the prior consent of
the Civil Service Commission and was later re-employed.
The record discloses that she was wrongfully prevented
from performing her duties to which she was assigned.
This case is not in point. Here we find this employee,
Ruth C. Marshall, was first laid-off for a period of one
month due to lack of sufficient funds to pay her. This
action was proper under the Statute. During this lay-off
period, charges were filed against her for political
activity. These charges were sustained by the Ciwil
Service Commission. Claimant was duly represented by
counsel at the trial, no appeal was filed and the findings
of the Commission are now in full force and effect.

In Huwald vs. State, 12 C.C.R. 305, we held where
an employee under Civil Service is discharged, and the
order of discharge is not set aside by the Commission on
complaint filed by the employee and heard by it, such dis-
charge is effective from the date made and not from the
date of the final hearing on the complaint. The burden
of proof rests upon this claimant to prove her right to
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an award by clear preponderance of the evidence and
havingo failed to do so, this claim for wages in the sum
of $800.00 from September 18, 1941 to February 7, 1942
inclusive, must be denied for the reason that claimant
was lawfully discharged under the provisions of the Civil
Service Act.

(No. 3914 —Claimant awarded $3,146.64.)

EFFie Sperry, Claimant, vs. STATE oF ILLINOIS, Respondent.

Opinion filed March 25, 1947.
Rovy H. GrLockHorr, for claimant. ‘

Georee F. Barrert, Attorney General, and C.
ARTHUR NeBeL, Assistant Attorney General, for re-
spondent.

WORKMEN’S COMPENSATION AcT—employee of East Moline State Hos-
pital wathin provasions of —when anaward for total temporary disability
and permanent total loss of use of leg— may be made under. Where an
employee of East Moline State Hospital sustains accidental injuries,
arising out of and in the course of her employment, resulting in tem-
porary total disability and permanent total loss of use of her left leg,
an award for compensation therefor may be made, in accordance with

the provisions of the Act, upon compliance by the employee with the
terms thereof.

BercstroMm, J.

Claimant, Effie Sperry, was employed at the East
Moline State Hospital, East Moline, Rock Island County,
Illinois. On November 11, 1944 while so employed and
in the discharge of her duties, a patient attacked
claimant and dragged her around the room, and in the
course of said altercation claimant suffered a fracture
of her left hip. That immediately after the said injury
Dr. Walton Tackett, a physician in the State Hospital
was notified of said injury, and the claimant was hos-
pitalized at the East Moline State Hospital. That Dr.
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Louis Daniel Barding, a licensed physician in the City of
East Moline was also called and assisted in reducing said
fracture, and thereafter, from time to time administered
treatment to the claimant. That while claimant was
convalescing, she fell from the bed in said institution and
suffered another fracture of said left hip in substantially
the same place. Claimant remained under the care of Drs.
Tackett and Barding until July 23, 1945, when she was -
discharged from th’e hospital. She was taken to the home
of her daughter-in-law, where she remained in a wheel
chair until Christmas of 1945, when she started walking
by pushing a chair around in front of her, and as the leg
became stronger she later could walk with the aid of a
cane.

At the time of the injury, employer and employee
were operating under the provisions of the Workmen’s
Compensation Act of this State, and notice of the accident
and claim for compensation were made within the time
provided by the Act. The accident arose out of and in
the course of claimanat’s employment.

At the time of the injury claimant was 64 years of
age and had no children under the age of 16 years‘de-
pendent upon her for support.

The evidence shows that claimant, at the time-of her
injury, was receiving $120.00 per month, or $1,440.00 per
year. Claimant’s compensation rate is, therefore, $16.27
per week. The record shows that claimant incurred
temporary total disability until July 23, 1945 and is en-
titled to compensation from November 12, 1944 to July
23, 1945, a period of 36-1/7 weeks at a compensation rate
of $16.27 per week, or the sum of $588.04. From this
amount should be deducted the sum of $532.70 which
claimant received for non-productive time, leaving a bal-
ance due her of $55.34 for temporary total disability.
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Respondent paid for the medical and hospital serv-
ices rendered the claimant, excepting the charges of Dr.
Louis Daniel Barding amounting to $279.00, ‘which has
not been paid.

Glaim is made for complete and permanent dis-
ability. Claimant, testifying in her own behalf, stated
that she can walk around the house provided she holds
on to something or uses a cane, but can’t get along with:
out support. This is also substantiated by the testimony
of her daughter-in-law, and Dr. Barding testified that
claimant had a shortening of the leg and that the hip
joint was quite stiff; that, in his opinion, this condition
would be permanent, and that she would require a cane
or some kind of support permanently. He last examined
her about the time she was discharged from the hospital,
at which time he came to his conclusion with respect to
the permanent character of her injuries.

From the evidence, the Court is of the opinion that
claimant is entitled to an award for the total loss of the
use of her left leg. Under the provisions of the Work-
men’s Compensation Act she is, therefore, entitled to an
award computed on the basis of $16.27 per week for 190
weeks, or $3,091.30, plus $55.34 balance due for temporary
total disability, a total of $3,146.64, plus the sum of
$279.00 payable to Dr. Louis Daniel Barding, East Mo-
line, Hllinois for medical services, plus the sum of $53.24
payable to Arne N. Bufe, 2508 23rd Ave. Ct., Moline,
Illinois for reporting the testimony at the hearing before
Commissioner Jenkins.

An award is therefore entered in favor of claimant,
Effie Sperry, in the sum of $3,146.64 payable as follows :
$1,470.83,which has accrued and is payable forthwith;

$1,675.81, payable in weekly installments of $16.27 beginning March
31, 1947 for a period of 103 weeks.
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An award is also entered in favor of Dr. Louis
Daniel Barding for medical services in the sum of
$279.00, which is payable forthwith.

An award is also entered in favor of Arne N. Bufe
for stenographic services in the amount of $53.24, which
is payable forthwith.

This award is subject to the approval of the Gov-
ernor as provided in Section 3 of ‘‘an Act concerning the
payment of compensation awards to State employees.”’

(No. 3923 — Claimant awarded $500.00.)

Lreororp CoHeEN IRON Co. A CorroRATION, Claimant, vs. STATE OF
o ILLiNoIs, Respondent,

Opinion filed March 25, 1947.

Georce B. Coren, for claimant.

Georce F. Barrerr, Attorney General and Wwm. L.
MoraaN, Assistant Attorney General, for respondent.

ILLINOIS INDUSTRIAL COMMISSION—WORKMEN’S COMPENSATION ACT—
agreement whereby claimant deposited with Illinois Industrial Commis-
sion certain sums of money as provided for in Workmen’s Compensation
Act—in order to qualify as a self-insurer under said Act—money SO
deposited converted by Chief Security Examiner of said Commission
to his own use — claimant subsequently insured with responsible com-
pany — when award for refund of deposit may be made. Where it ap-
pears that claimant, in order to be able to do business in the State,
entered into an agreement with the Illinois Industrial Commission
whereby they deposited with it certain sums of money, in order to
qualify as self-insurers, as provided in the Workmen’s Compensation
Act, and said claimant subsequently insured with a responsible com-
pany, an award for the refund of the money deposited with the Indus-
trial Commission is proper and justified, even though the said deposit
had been converted by the Chief Security Examiner to his own use.
The same question was presented to this Court and decided in the case
of J. Roy Browning vs. State, .ante, this volume, and what was said
there is applicable to this case.

EckerT, C. J.
The claimant, Leopold Cohen Iron Company, is en-
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gaged in the scrap iron business, and operates under the
Workmen’s Compensation Act of this State. On January
28, 1935, the claimant made an agreement with the Illi-
nois Industrial ‘Commission, by the terms of which
claimant deposited with the Illinois,Industrial Commis-,
sion One Hundred Dollars ($100.00) in cash, and agreed
to deposit the further sum of Fifty Dollars ($50.00) per
month. The agreement was executed pursuant to the
provisions of the Workmen’s Compensation Act’ to
qualify claimant as a self insurer. The moneys so de-
posited were to be held by the Illinois Industrial Com-
mission as a guarantee for the payment of any sums
found by process of law to be due to the employees of
the claimant under the Workmen’s Compensation Act.
The agreement further provided that the moneys would
be surrendered to claimant upon presentation to the Illi-
nois Industrial Commission of a certificate or a state-
ment signed by the Illinois Industrial Commission and
the claimant that no payments were due or unpaid from
the claimant to its employees or others under the Work-
men’s Compensation Act.

A 'total of Five Hundred’ Dollars ($500.00) was de-
‘posited by the claimant with the Commission; the receipt
of the moneys was duly acknowledged by the Commis-
sion; and all the moneys were paid to L. J. O’Connell,
then Chief Se¢urity Examiner for the Commission.

On April 7,1942, claimant was advised by the Illinois
Industrial Commission that said L. J. O’Connell had
converted the money of the claimant, as well as that of
other self-insurers, to his own use. Claimant, having at
that time insured itself in a responsible carrier of in-
surance against compensation claims, and having made
the necessary proof of such insurance to the Commission,
demanded the return of the Five Hundred Dollars
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($500.00). The money not “having been returned to’
claimant, claim was filed herein on July 23, 1945, seeking
an award for the amount of the deposit.

On October 15, 1946, testimony was taken before
Commissioner John L. East, Jr. The facts were not con-
troverted, and were amply supported by documentary
evidence introduced by the claimant.

The deposit ‘of money by claimant with the Indus-
trial Commission was, an involuntary transaction, re-
quired by the law of Illinois before claimant could do
business in this- state. (lllinois Revised Statutes 1941,
Chap. 48, par. 172.26) The Industrial Commission was
authorized by law to enter into the contract with the
claimant (Pinkerton’s Nat. Detective Agency vs. Fidelity
& Deposit Co., 138 Fed. 2d. 469. In the case of J. Roy
Browning wvs. State of Illinois, No. 3788, ante, a claim
based on facts very similar, claimant was granted an
award. That case is controlling here.

An award is therefore entered in favor of the
claimant in the sum of Five Hundred Dollars ($500.00).

(No. 3924 —Claimant awarded $4,291.19.)

KaTie WricHT, Claimant, vs. STATE or Irrixois, Respondent.
Opinion filed March 25. 1947,

Jorx F. Gisoxs, for, claimant.

Georce F. Barrert, Attorney General, and C.
ArTHUR NeBEL, Assistant Attorney General, for re-
spondent.

WORKMEN’S COMPENSATION Act—employee at Alton State Hospital
within provision of—when an awaerd may be made for total permanent
disability under. Where an employee at Alton State Hospital sustains
accidental injuries, arising out of and in the course of her employment,
resulting in total pérmanent disability, an award for compensation
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therefor may be made, in accordance with the provisions of the Act,
upon compliance by employee with the terms thereof.

SAME —when an award for special medical and nursing services will
be denied. Where a claimant elects to secure medical, hospital or
nursing services, at her own expense, no award therefor can be made.

Kckerr, C. J.

On May 20th, 1944 the claimant, Katie Wright, em-
ployed by tlie respondent as an Institution Worker at
the Alton State Hospital, Alton, Illinois, while carrying
a pan of water from the dining room of the hospital 1o
an adjoining kitchen, slipped and fell, sustaining a frac-
ture of the descending ramus of the left pubis. She was
hospitalized at the institution, but the following day went
to St. Joseph’s Hospital, Alton, Illinois for treatment.
On May 26th she was removed from the hospital to the
home of her daughter, Mrs. B. J. Schaefer, where she
was confined to her bed until November 9, 1944.

At that time, claimant’s condition not having im-
proved, she returned to St. Joseph’s- Hospital for &a-
thermic and other treatment, and remained in the hos-
pital until December 9, 1944 when she went back to her
daughter’s home. She remained in bed- there until the
spring of 1945.

At the time of the accident, the employer and em-
ployee were operating under the provisions of the Work-
men’s Compensation Act of this state, and notice of the
accident and claim for compensation were made within
the time provided by the act. The accident arose out of
and in the course of claimant’s employment.

During the year immediately preceding the injury
claimant’s earnings were $1,320.00. Her compensation
rate, therefore, would be 50% of $25.38, or $12.60. The
injury having occurred subsequent to July 1, 1943, this
must be increased 17%%, making a compensation rate
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of $14.91. Claimant was paid by the respondent for non-
productive time the sum of $408.81.

Claimant seeks an award for the following bills
which she has paid:

C. N. Streeper, Alton, Illinois ambulance service. ............. $ 5.00 .

St. Joseph’s Hospital, Alton, HINOis. ...covvvvviiiiiininnnn 15.00

Prescription Shop, Alton, Illinois, medicines. .........ccuvnt. 49.30
$74.30

For the following bills which have not been paid:

Dr. Paul O’Neill, Alton, HiN0IS...ccviiiiiiiiiiiiieiincnnnss $ 75.00
Dr. Kenneth E. Little, Alton, 1IiN0IiS.. ..viviviiiiviiieinnnnns 60.50
Dr. C. E. Merkle, Alton, IHiN0iS. «ovviiiiiiiiiiiiiiiinrnnnss 42.00
Dr. H. P. McCuistion, Alton, HHiN0iS. .c.vvviiiiiiiiiiinninnns. 35.00
Dr. Lewis Waechter, Alton, HIiNOIS...cvviviiiiiiririnnnnnns 358.00
St. Joseph’s Hospital, Alton, HIINOIS.. «ivviviiiiiiiininiinans 413.50
Mrs. B. J. Schaefer, Alton, Illinois nursing, etc.. vevuvevin vuns 2,164.00

$3,138.00

For total disability from May 20, 1944, 315 weeks at
$14.91 per week, and one week at $3.35, and thereafter an
annual pension for life.

Claimant testifying on her own behalf stated that,
during her convalescence, when she was not hospitalized,
she stayed in her daughter’s home, during which time her
daughter took care of her; that from the time of the
accident, until June, 1945, she was unable to walk alone.
She testified, at the time of the hearing that she was then
able to walk by herself, but that she was not able to do
any work;!that she could not use her hand at all; that
both her legs continued to trouble her; that at times, she
can not sit very long; that she lies down several times a
day. On cross-examination she stated that previous to
her employment by the respondent she’lived with her
daughter; that when she left the Alton State Hospital,
the day after the aocident, she did so because, ““1 wanted
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to come closer to home. | wanted to go to my daughter’s
home. | did not go to my daughter’s house, but went to
the hospital at St. Joseph’s. -- When asked whether or not
the officers of the Alton State Hospital recommended
that she leave the hospital, she answered, “No, | just,
told Dr. Strossman | was going to St. Joseph’s.” She
stated that one of the reasons she left the institution was
because ‘‘it was too hard for my daughter to get out to
see me.”” She also testified to the employment of several
doctors, all of whom were of her own choice.

Mrs. B. J. Schaefer, testifying on behalf of claimant,
stated that she was Mrs. Wright’s daughter; that she had
presented her mother with a biil amounting to $2,164.00
for services rendered from May 26,1944 to April 1,1945;
that the bill included board and room for forty weeks
at $10.00 per week, and included nursing services of $5.00
per day for 98 days, from May 26, 1944 to August 31,
1944; of $7.00 per day for 69 days, from September 1,
1944 to November 9, 1944, and of $7.00 per day for 113
days, from December 9, 1944 to April 1, 1945. Mrs.
Schaefer testified that during the 40 weeks, for which
she charged $10.00 per week for board and room, it was
necess’aryto give her mother a special diet; that she was
not a registered nurse, but considered herself a practical
nurse. On cross-examination she stated that she had not
done practical nursing outside of her own home; that she
is married and living with her husband and two children.

Dr. H. P. McCuisition, a witness for claimant, testi-
fied that he first saw claimant on May 21, 1944, at St.
Joseph’s Hospital; that from his examination at that
time he found she had a fracture of the descending ramus
and the left pelvis. He stated that the fracture was set,
and rest in bed was prescribed. He had not seen claimant
since the 26th of May, 1944,
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Dr. C. E. Merkle, a witness for claimant, testified
that he first saw claimant on November 10, 1944; that his
examination at that time disclosed that claimant had two
knees in a semi-flexed position from having been in bed
for some months; that it was difficult and painful for
claimant to extend or flex the knees to a normal position;
that there was no increase in, or swelling of the knees,
and that an X-ray did not show a Rheumatoid arthritic
‘condition. Claimant did have’some swelling of the right
wrist and hand, but the doctor attributed it to a disuse
of the joints. He had not seen claimant since November
20, 1944.

Dr. P. J. O’Neill, testifying for claimant, stated that
he first saw claimant at St. Joseph’s Hospital on Novem-
ber 20, 1944, and treated her for a period of three or four
weeks; that during the time claimant was immobilized in
bed, following her injury, to permit healing of the frac-
tured pelvis, she developed a disuse-atrophy of the
muscles of the legs, and a Rheumatoid condition of the
right wrist and hand. The doctor stated that the immoboli-
zation made necessary by the injury probably had aggra-
vated an arthritic condition, which had become perma-
nent.

At the conclusion of the testimony before Commis-
sioner Jenkins, the attorney for claimant stated that Dr.
Lewis Waechter had advised claimant he wished to with-
draw his statement for services to claimant, and that he
desired to make no charge for such services. He refused
to testify voluntarily, and neither claimant nor her coun-
sel desired to subpoena him.

From the record, and from the personal observation
of the claimant by the commissioner, the court finds, that
as a result of her injury, claimant is totally disabled. She
is, therefore, entitled to an award in the amount of
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$4,000.00. The injury having occurred after July 1,1943,
this must be increased 1735 %, making a total of $4,700.00,
and thereafter an annual pension for life of 8% of $4,-
700.00, or $376. The sum of $408.81, paid to claimant by
respondent for non-productive time, must, however, be
first deducted.

No award can be made on account of medical, hos-
pital, or nursing services since it is clear from the record
that the employee elected to secure such services at her
own expense.

Peggy Hamby has rendered a statement in the sum
of $35.80 for the taking and transcribing of:the evidence.
This charge is fair and reasonable.

An award is therefore entered in favor of Peggy
- Hamby for taking and transcribing the testimony in this
case in the amount of $35.80, and an award is entered in
favor of claimant, Katie Wright, in the amount of $4,-
291.19, as follows:

$2,206.68, accrued, is payable forthwith;

$2,084.51, is payable in weekly installments of $14.91 for a period
of 139 weeks, beginning March 31, 1947, with a final pay-
ment of $12.02; thereafter an annual pension of $376.00
payable in monthly installments of $31.33 during the
term of her natural life.

This court hereby retains jurisdiction of this cause
for the making of such other and further orders herein
that may be necessary in accordance with the provisions
of the Workmen’s Compensation Act.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employees.”’
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(No. 3938 — Claimant awarded $1,384.37.)

WiLLiam C. Lancg, Claimant, vs. STATE oF ILLINOIS, Respondent.

Opanaon filed March 25, 1947,

Leonarp W. Stearns, for claimant.

Georce F. BarrerT, Attorney General, Wwm. L.
Morcan, Assistant Attorney General, for respondent.
WORKMEN’S COMPENSATION acT—where an award for compensatzon
for total temporary disability and permanent partial loss of use of leg
may be made under. Where an employee of the State sustains acci-
dental injuries, arising out of and in the course of his employment,
resulting in temporary total disability and permanent partial loss of use
of left leg—an award for oompensation therefor may be made in ac-
cordance with the provisions of the Act, upon compliance by the em-
ployee with the terms thereof.

Eckerr, C. J.

On November 24, 1944, claimant, William C. Lange,
while employed by the respondent as one of a group of
four men assigned to pavement crack-filling operations
on S.B.l. Route 4A in the vicinity of Austin Boulevard
in the City of Chicago, lost his footing and fell from the
running board of a truck. The right rear wheel of the
truck passed over claimant’s left leg, fracturing and ex-
posing the bones just above the ankle.

Claimant was immediately taken by’ambulance to the
Holy Cross Hospital, where it was found that no beds
were available. The hospital rendered first aid, and called
Mr. Lange’s wife, who in turn called their family physi-
cian, Dr. E. Odean Bourque. In accordance with Dr.
Bourque’s instruction, claimant was then transferred to
the Mother Cabrini Memorial Hospital.

Claimant remained under the care of Dr. Bourque,
who was assisted in his treatment by Dr. S. Mirabella
and Dr. E. J. Berkheiser, until October 4,1945, when Dr.
Bourque advised claimant to return to work. While in
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the Mother Cabrini Memorial Hospital, claimant occupied
.a private room, and had private nursing services,
furnished at the request of the respondent.

At the time of the injury the employer and employee
were operating under the provisions of the Workmen’s
Compensation Act of this State, and notice of the acci-
dent and claim for compensation were made within the
time provided by the Aect. The accident arose out of and
in the course of claimant’s employment.

At the time of the injury, claimant had no children
under sixteen years of age dependent upon him for sup-
port. He was first employed by the respondent at a wage
rate of sixty-five cents an hour on October 3, 1944; he
worked eight hours per day, 52 days per week. Em-
ployees engaged in the same capacity as Mr. Lange
worked regularly throughout the year and earned an
average weekly wage of $29.34. Claimant’s compensation
rate is therefore $17.24 per week. No claim is made for
temporary total disability, the respondent having paid
claimant at the rate of $17.24 a week, for the period of
November 23, 1944, to October 3, 1945, inclusive, being a
total amount of $770.87.

Respondent also paid on behalf of claimant the fol-
lowing medical and hospital services :

Dr. N. Odean Bourque, ChiCago ....cuuuseernnsrrrnnsrennnnns $1,091.00
Dr. H. B, Thomas, Chicago.. «..uuuviriiinririiirnenrnnnenss 15.00
Mother Cabrini Memorial Hospital, Chicago.:. .......cvvuvann. 389.05
William C. Lange (expenses), Chicago...........ovvvevinnnnn 139.37

$1,634.42

Claim is made, however, for special nursing services
in the amount of $73.50, and for hospital services in the
amount of $189.00 paid by claimant, and for which he
should be reimbursed.

Claim is also made for permanent partial loss of use
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of claimant’s left leg. Claimant, testifying in his own be-
half, stated that the leg will not bear the same weight
it was able to bear prior to the injury; that since the
injury, he is not able to be on his feet for more than an
hour at a time; that his left foot is so swollen that his
left shoe is two sizes larger than the shoe worn on his
right foot.

From this testimony, and from the report of the
Division of Highways, which forms a part of the record
in the case, it appears that claimant has suffered a one-
third loss of use of his left leg. Under the provisions of
the Workmen’s Compensation Act of this State, he is,
therefore, entitled to an award computed on the basis of
$17.24 per week for 63-1/3 weeks, or $1,091.87; plus the
sum of $42.30 payable to A. M. Rothbart and Associates
for reporting the testimony at the hearings before Com-
missioner East; and plus the sum of $262.50 reimburse-
ment for hospital and nursing services.

An award is therefore entered in favor of A. M.
Rothbart and Associates in the amount of $41.30, which
is payable forthwith, and an award is entered in favor
of the, claimant in the amount of $1,354.37 which has ac-
crued and is payable forthwith.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employees.”’

(No. 3946 — Claimant awarded $4,332.83.)

BERTHA Parks GriszaMm, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion filed March 25, 1947.

R. W. Harris and D. L. DuTy, for claimant.

Georce F'. BarretT, Attorney General; C. ARTHUR
Neser, Assistant Attorney General, for respondent.
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WORKMEN’S COMPENSATION acT—attendant at Anna State Hospital
within provisions of —when an award made be made for total permanent
disability. Where an attendant at Anna State Hospital sustains acci-
dental injuries, arising out of and in the course of her employment,
resulting in total and permanent disability, an award for compensation
therefor may be made, in accordance with the provisions of the Act,
upon compliance by the employee with the terms thereof.

EckerT, C. J.

On April 11,1945, claimant, Bertha Parks Grisham,
employed by the respondent as an attendant at the Anna
State Hospital, ‘Anna, Illinois, while scrubbing the floor
of the office of Ward E-2, slipped and fell, sustaining a
transverse fracture through the body of the first segment
of the coccyx. She landed in a sitting position and then
fell backwards, striking the back of her head.

She was first attended by Dr. Doggett, a member
of the hospital staff. X-rays were taken, and claimant was
hospitalized for a period of one week. The X-rays showed
the fracture of the coccyx, but showed no evidence of
fracture or dislocation in the cervical region.

Upon her release from the hospital, claimant went to
her home, but on May 26, 1945, returned to the institu-
tion,”complaining of severe pain in the back of her neck.
X-rays were again taken, including the atlas and axis;
again, no evidence of fracture or dislocation appeared.

At the time of the injury, the employer and employee
were operating under the provisions of the Workmen’s
Compensation Act of this State, and notice of the acci-
dent and claim for compensation were made within the
time provided by the Act. The accident arose out of and
in the course of claimant’s employment.

During the year immediately preceding the injury,
claimant’s earnings totalled $1,440.00. Her average
weekly wage was $27.69, and her compensation rate is
$13.85. The injury having occurred subsequent to July 1,

.
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1943, this must be increased 17%4%, making a compensa-
tion rate of $16.27 per week. The respondent furnished
all medical,' surgical, and hospital services, except serv-
ices in the amount of $150.00 which claimant paid' per-
sonally. Respondent also paid claimant, for non-produc-
tive time, from the date of the injury to October 11,1945,
the sum of $517.17. Claimant is fifty-five years of age
and has no children under the age of sixteen years. She
seeks an award for total permanent disability.

From the report of the Department of Public Wel-
fare, which forms a part of the record, it appears that
claimant was treated, during the summer of 1944, by
Dr. Henry A. Utter for rheumatic fever, and that X-rays
taken at that time showed (claimant to. have a chronic
productive osteoarthritis, as evidenced by a lipping and
roughening of the vertebral body in the cervical and lum-
bar region. X-rays taken approximately a year later, and
following the injury, showed a marked increase in the
osteoarthritis deposits, in the lipping on the anterior
surface of the bodies of all cervical vertebrae, and a be-
ginning bridging between the vertebrae. As of July 28,
1945, it appeared that claimant had a far advanced pro-
ductive progressive osteoarthritis involving the bodies
of all the cervical vertebrae which had progressed
rapidly during the preceding year. This report also indi-
cated that X-rays of the coccyx, taken on July 28, 1945,
showed a strong union at the point of fracture, with good
alignment, and no deformity.

The claimant, testifying on her own behalf, stated
that she has not been able to work since the accident,
that she suffers constant pain in the region of the coccyx,
that when she sits down, she changes from side to side
in an unsuccessful attempt to obtain relief, that she is
unable to be on her feet very long at a time, and that she



175

is able to do only a little house work, such as cooking,
making her bed, and keeping the house in order. She
employs others to do her washing and cleaning. She testi-
fied that her “head has never been right” since the fall,
that her neck hurts, and is stiff, and difficult to turn in
either direction. She stated :

“l haven’t improved, | think, in fact that 1 am just gradually
growing worse. | don’t feel that | am as well as | was after I recovered
to a certain extent when I first got injured.”

Upon cross-examination, claimant stated that she has
not tried to take any employment since the injury; that
sheis able to talk and to use both of her arms; that prior
to her work at the Anna State Hospital, she kept house
for herself and her husband; that her husband is still
working at the institution; and that she keeps house,
excepting that she is not able to do the washing and heavy
cleaning. She also admitted that on December 12, 1945,
she had a cerebral hemorrhage, and since that time has
not had full use of the entire right side of her body.

Dr. Henry A. Utter, called as a witness for claimant,
testified that he first saw claimant in December, 1945, at
the time she’suffered the cerebral hemorrhage. The doc-
tor’s examination at that time revealed an arteriosclerotic
condition, and a possible arthritic condition. Dr. Utter
indicated that such a condition would be accelerated or
aggravated by a fall. He considered claimant’s condition
to be permanent.

On cross-examination, Dr. Utter stated that arterio-
sclerosis could not be caused by a fall. He stated that he
was unable to determine the cause of the arthritic condi-
tion, or how long it had existed. On re-direct examination,
the doctor indicated that claimant’s present condition
could be caused by a fall, if the fall were severe enough.
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Dr. William A. Baker, testifying on behalf of
claimant, stated that he first saw claimant on June 4,
1945, at which time he examined claimant and took
X-rays. The X-rays showed a chronic osteoarthritis, and
his examination disclosed a moderate degree of arterio-
sclerosis. Dr. Baker stated that the fracture of the coccyx
would not cause a permanent disability, but stated that
the arthritic condition or the arteriosclerotic condition
would likely be aggravated by claimant’s fall.

Dr. Baker also testified that he last examined
claimant on July 29, 1945, and at that time found the
condition of the cervical region worse than it had been
previously, but that the region of the coccyx had much
improved. Dr. Baker stated that he believed the arthritic
condition in the cervical region was aggravated by the
injury, but he expressed the opinion that the cerebral
hemorrhage had’no connection with the fall. On cross-
examination Dr. Baker stated that the arthritis had noth-
ing to do with the fall whatsoever.

Although the medical testimony is contradictory, it
appears that the claimant, prior to the fall, was suffer-
ing from arteriosclerosis and a chronic osteoarthritis;
that subsequent to the injury, she suffered a cerebral
hemorrhage which was not caused by the injury; and that
the fall aggravated the pre-existing arthritic condition.
The record, on the whole, sustains claimant’s contention
that as a result of the injury she is totally and perma-
nently disabled within the meaning of the Workmen’s
Compensation Act of this State.

Claimant is, therefore, entitled to an award in the
sum of $4,700.00 less the sum of $517.17, paid claimant for
non-productive time, or the sum of $4,182.83, and there-
after a pension for life equal to 8% of $4,700.00, or
$376.00 per year, payable in equal monthly installments.
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Claimant is also entitled to be reimbursed in the sum
of $150.00 on account of moneys expended by her for
medical services. :

The testimony on hearing before Commissioner
Jenkins was transcribed by Ruth A. Coffman who has
submitted a statement of $27.40 for her services. This
charge is reasonable and proper.

An award is therefore entered in favor of claimant,
Bertha Parks Grisham, in the amount of $4,332.83 pay-
able as follows:

$ 150.00 Re_:imbursement for medical services, is payable forth-

$1,627.00 \\/Nvlhtlr::h has accrued, is payable forthwith;

$2,555.83 To be paid in weekly installments of $16.27 per week

beginning March 20, 1947 for a period of 157 weeks, with
a final payment of $1.44;

Thereafter a pension for life in the sum of $376.00 an-
nually, payable in monthly installments of $31.33.

An award is also made in favor of Ruth A. Coffman
for stenographic services in the amount of $27.40 which
is payable forthwith.

This award is subject to ‘the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employéees.”

(No. 3952—Claim denied.)

HermaN O. RaTHIE, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion filed March 25, 1947,

CHarLEs G. SeIDEL, attorney for claimant.

Georce F. BarretT, Attorney General, and WiLLiam
L. Morean, Assistant Attorney General, for respondent.
- WORKMEN’S COMPENSATION ACT—court without jurisdiction to hear

claim under—where no ctaim made or application filed for compensa-
tion within time fixed in Section 24. Where no claim is made for com-
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pensation, nor any application filed for same, within time.fixed in Sec-
tion 24 of the Workmen's Compensation Act, the court is without
jurisdiction to proceed with a hearing on application filed thereafter.

BercstroMm, J.

Claimant, Herman O. Rathje, was employed by the,
State of Illinois at the Elgin State Hospital, Elgin, Illi-
nois, and while so employed on April 22, 1944 in the dis-
charge of his duties, a patient by the name of Richard
James kicked him in the abdomen, immediately after
which he suffered severe pain and called for help. He
made a report of his injury the following day, April 23,
1944, to the Chief Nurse of said institution, and shortly
thereafter was examined by Dr. Beim, a physician em-
ployed by the State of Illinois. The doctor informed him
that he had a bad hernia on the left side and indications
of another one on the right side. Subsequently, in July of
that year, he talked to Dr. Charles Reed, the Managing
Officer of the Elgin State Hospital, and asked Dr. Reed
whether he could have his' own doctor and hospital care
for an operation, as his hernia was bothering him.
Claimant testified that Dr. Reed said he would have to
take the matter up with the State Commission, and later
informed claimant that he had received a letter from the
Commission stating that any employee had a right to
select his own doctor and his own hospital. Claimant went
to the hospital and had a hernia operation on August 30,
1944, and stayed in the hospitpl until September 10,1944.
He also testified that Dr. Reed advised him to send in the
doctor and hospital bills in triplicate, and when so pre-
sented later, payment of them was refused; that the
claimant then paid the bills.

Claimant reported back to work on October 19, 1944,
worked one day and was then given a sixty-day leave -of
absence. After his leave of absence he reported back to
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work on December 19, 1944 and worked continuously
thereafter until June 16,1945 when he claims he was sick
for a week or ten days, but there is no evidence in the
record with respect to the nature of this last illness. He
commenced work in other employment about July 4,1945.

.Claimant was paid by the State of Illinois his regular
salary of $75.00 per month, plus $32.00 maintenance per
month during the time of his illness and leave of absence,

which he now claims was due him for accumulated sick
~ leave and vacation, and that the amount so paid should
not be applied in payment of the amount he alleges is
due him for temporary total disability. He also requests
payment of his medical bills.

Claimant’s accident occurred on April 22, 1944, and
he retyrned to work the last time-on December 19, 1944,

This Court has repeatedly held that under Section
24 of the Workmen’s Compensation Act, the right to file
. application for compensation shall be barred unless such
-application is filed within one year after the date of the
accident where no compensation has been paid, or within
one year after the date of last payment of compensation
where any has been paid. The Court of Claims is without
jurisdiction to enter an award unless claim is filed within
the time fixed by said Section 24.

The complaint: on its face, and the evidence, shows

o that the accident occurred on April 22, 1944 and that no

compensation was paid other than the regular salary of
claimant during his period of disability and sick leave.
From the record, this terminated on December 1944, the
date claimant went back to work. The record also shows
that the complaint, on its face, was not filed until March
4, 1946. Accordingly, this Court is without jurisdiction
to hear this complaint.

The testimony on the hearing before Commissioner
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East was transcribed by A. M. Rothbart Court Reporting
Service, 120 South LaSalle Street, Chicago, Illinois, and
invoice rendered for $25.95. This charge is reasonable
and should be paid.

Claim of claimant, Herman O. Rathje, is denied.

An award is entered in favor of A. M. Rothbart
Court Reporting Service for stenographic services in the
amount of $25.95, which is payable forthwith.

(No. 3967 — Claimant awarded $622.83.)
JoHN THomas WAGGONER, ‘AN INFANT, By OpaL WacGGonER, His
MoTHer, Claimant, vs. STATE oF lLLINOIS, Respondent.

Opinion filed March 25, 1947,

"Maurice E. GosneLL, for claimant.

Georce F. Barrert, Attorney’ General, and C.
ArTHUR. NEBEL, Assistant Attorney General, for re-
spondent.

WORKMEN'S COMPENSATION ACT—when award may be made for tem-
porary total disability and pernaanent partial loss of use of right hand.
Where an employee sustains accidental injuries, arising out of and in
the course of his employment, resulting in temporary total disability
and a 25% total loss of use of his right hand, an award for compensa-

tion therefor may be made, in accordance with the provisions of the
Act, upon compliance by the employee with the requirements thereof.

BerGsTrOM, J. -

On July 11,1945 claimant, John Thomas Waggoner,
was one of a group of men painting a bridge on S.B.I.
Route 1 over the Embarrass River near the northern
limits of the City of Lawrenceville, Lawrence county,
Ilinois. He was using a saddle seat, or painter’s swing,
to support himself while painting the higher parts of the
steel truss bridge. About 10:00 A. M. while shifting the
position of his support, the hook which held his seat to a
brace slipped off and allowed claimant to fall to the
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bridge deck, lacerating and bruising his face and body,
dislocating his right ring finger, and fracturing his right
middle finger and wrist.

The foreman of the group took claimant to Dr. W. 1.
Green, Lawrenceville, who rendered first aid and ordered
claimant hospitalized at the Good Samaritan Hospital,
Vincennes, Indiana. There he was placed under the care -
of Dr. William Schulze of Vincennes. Dr. Schulze reduced
the fracture, released the patient from the hospital, and
returned him to the charge of Dr. Green on July 14,1945.

From the report of the Division of Highways, which
forms part of this record, on September 19, 1945 Dr.
Green sent his final report and stated therein “Nature of
Injury — Fracture right radius just above wrist. Fracture
right finger just above second articulation. Dislocation
right ring finger. Lacerated wounds of nose and face.
Minor wounds left hand and fingers.”

At the time of the injury, the employer and employee
were operating under the provisions of the Workmen’s
Compensation Act of this State, and notice of the acci-
dent and claim for compensation were made within the
time provided by the Aet. The accident arose out of and
in the course of claimant’s employment.

Dr. Green discharged claimant from further medical
treatment on September 15, 1945 and certified him able
to work on October 1,1945. Claimant was paid compen-
sation amounting to $124.97 for temporary total disability
at the rate of $10.80 per week for the period from July
12, 1945 to September 30, 1945 inclusive, 11-4/7 weeks.
At the time the cause of action arose claimant’s wages
were 75¢ an hour. Eight hours constituted a normal work-
ing day, and employees in the same classification as
claimant worked less than 200 days a year. Claimant
earned during his period of employment with the Division
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of "Highways the total sum of $222.95. For compensation
“purposes, claimant’s earnings should be computed on the
basis of $1,200.00 per year, or $23.07 per week, and he is
entitled to compensation on the basis of $13.83 per week
instead of $10.80. He is, therefore, entitled to receive the
additional sum of $35.06 as compensation for temporary
total disability.

The medical charges incurred in the treatment of
claimant’s injuries were paid by respondent, as follows :

Dr. Wm. Schulze, Vincennes, Indiana.. .......... [ $35.00
Dr. W. 1 Green, Lawrenceville, Hlinois.. ...ceevvviviiinnnnnnnns 34.00
Dr. Tom Kirkwood (x-ray) Lawrenceville. ......ccovvvivvnnnnnn. 5.00
Good Samaritan Hospital, Vincennes, Ind.. ....ccoviiiiiiinnnnns 25.00

From the medical testimony, it appears that claimant
has praetically no flexion of his right ring finger at the
first or proximal inter-phalangeal joint, that it is prac-
tically useless and interferes with his work when he
grasps anything; when the other fingers go down the in-
jured finger stays up. There is also some curtailment in
the flexion of his right hand wrist, which together with
the finger injury will permanently restrict claimant’s
use of his right hand. After consideration of all of the
evidence, claimant is entitled to an award based on 25%
of total loss of use of his right hand, or the sum of
$587.77, which is computed on the basis of $13.83 per
week for a period of 4215 weeks.

An award is therefore entered in favor of claimant,
John Thomas Waggoner, in the amount of $622.83, pay-
able to Opal Waggoner, (mother and next friend of
claimant, John THomas Waggoner, an infant, and for his
use and benefit), all of which has accrued and is payable
forthwith.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of “an Act concerning the
payment of compensation awards to State employees.”’
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(No. 3981—Claimant awarded $2,500.00.)

Harmon ObLE, Claimant, vs. STATE oF lLLINOIS, Respondent.

Opinion filed March 25, 1947,
WiLLiam J. LawLer, for claimant.

Georcge F. Barrett, Attorney General; and C.
ArRTHUR NepeL, Assistant Attorney General, for re-
spondent.

WORKMEN’S OCCUPATIONAL DISEASES acr—=State and all employees of,
within terms of. In the absence of an election by the State to provide
and pay compensation under Section 4 of the Workmen’s, Occupatjonal
Diseases Act, a right of action accrues to employee of State, sustaining
injury to health by reason of disease contracted or sustained in the
course of his employment proximately caused by the negligence of the
State under Section 3 of said Act, as Section 5 thereof construes the
term employer to include the State and the term employee to include
every person in the service of the State.

Same—Court of Claims has jurisdiction to hear and determine
claims under Section 8 of. The Court of Claims acquires jurisdiction
to hear and determine claims against the State arising under Section 3
of the Workmen’s Occupational Diseases Act, by virtue of Section 6,
paragraph 4 of the Court of Claims Act and the express provisions of
Sections 3 and 5 of said Act. Wheeler vs. State, 12 C. C. R. 254.

Same—~Statute intended to protect heaith of employees— violation of
evidence 0f negligence under Section 8 of. Chapter 163, Section 19,
I11. Rev. Statute 1937, provides that Departmeht of Registration and
Education shall have power to promulgate rules and regulations re-
specting barber shops. The Health and Safety Act—111. Rev. Statutes
1945, Chapter 48, Paragraph 137.3,makes it the duty of every employer
to provide reasonable protection for the lives, health and safety of all
persons employed. Where a claimant is employed as a barber at an
institution for tuberculosis patients, and is obliged to shave about 100
patients at intervals, using the same mug and the same brush, and the
same pail of water, without being supplied with hot and cold running
water, in the room where said barber ‘service is rendered, as prescribed
by the aforesaid rules and regulations of the Department of Registration
and Education, the same is a violation of said Statutes by the State and
constitutes negligence under Section 3 of the Workmen’s Occupational
Diseases Act, and a cause of action arises in favor of the employee
against the State, where employment was in violation of said Statutes,
and he sustains injury to his health by reason of disease contracted or
sustained in the course of his said employment, as a result thereof.
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Dawmron, J.

This claim is brought under Section 3 of the Work-,
men’s Occupational Diseases Act by the above named
claimant, for damages sustained as a result of contract-
ing tuberculosis during the course of his employment by
the above named respondent.

The evidence discloses that he was employed by the
Kankakee State Hospital, Kankakee, Illinois, as a barber,
on or about the 20th day of January 1925 and remained
in the employment of the respondent until the 5th day
of August 1945.

During the course of his employment, he was re-
quired to go to a ward in said institution, on occasion,
where approximately 100 patients, suffering from tuber-
culosis in various stages were confined in their beds, and
shave them. He was furnished an assistant who was a
patient.

The testimony shows there was no running water in
this ward and in order to shave these patients, a pail of
water, one mug and one brush was furnished them. The
assistant would dip the brush in the pail of water, make
the lather in the mug, lather the patient and claimant
would then shave him. After one patient was shaved, the
assistant would again dip the brush in the pail of water
then into the mug, more lather was made and applied to
the next patient and this procedure was followed from
patient to patient until approximately 100 had been
shaved. The water was never changed, the mug was
never cleaned nor the brush or razor sterilized from
patient to patient.

The evidence further discloses that the claimant com-
plained to the officials of the Kankakee State Hospital
on many occasions and requested that sanitary precau-
tions be adopted and that he be furnished equipment to
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properly sterilize his instruments and appliances used
by him. No precautions of any kind were directed to be
taken by the authorities of said hospital nor were any
taken to avoid contracting tuberculosis by claimant, while
engaged in shaving these bedfast tubercular patients.

On August 5, 1945, X-rays were made of the chest
of this claimant which disclosed that he was suffering
from tuberculosis. He’was admitted as a tubercular
patient at the Livingston County Sanatorium, Pontiac,
Illinois, where he is now confined. He has not been able to
do any type of work since his admission to the sani-
torium.

In this record, and admitted in evidence, are two
letters from Dr. O. L. Bettag, Medical Director and
Superintendent of the Livingston County Sanatorium.
The letters being dated January 3, 1947 in part state:

“There was x-ray evidence of lung disease which, én bacteriological
sputum examination, was confirmed as being caused by the tubercle
bacillus. This organism was found on at least seven ‘examinations.
The last sputum found positive for tubercle bacilli was August 14, 1946.
Examinations since then have been negative for this bacteria. Mr.
Odle’s weight increased from 145% pounds to 205 pounds. The highest
recorded weight was in May 1946. The’weight at the present time is
183% pounds.

He has been treated on bed rest, collapse of the left lung by artifi-
cial pneumothorax, and graduated up-privileges under observation.
There has been definite improvement in the lung pathology. At the
present time, based upon the nomenclature of the National Tuberculosis
Association, his moderately advanced pulmonary tuberculosis is con-
sidered apparently arrested.

Mr, Odle’s past history is free of close contact with open cases of
tuberculosis except during the over twenty years of employment in the
Kankakee State Hospital. No entrance x-ray examination of the chest
was made in the employment of Mr. Odle. It is, therefore, reasonable
to assume that he entered the State service in a condition free of
active pulmonary tuberculosis,\since he worked a good number of years
before symptoms of the disease appeared. Assuming the Illinois De-
partment of Registration and Education rules regarding sanitary con-
ditions for barbers and the public were not carried out, it is medically
sound to think this may have contributed toward his contracting pul-
monary tuberculosis. Of greater importance, however, in my opinion,
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i
is the fact that Mr. Odle is reported to have worked repeatedly among
tuberculous patients, and these unfortunates, because of their mental
disease, are often unable to consciously control their methods of cough-
ing. It is reasonable to deduct in consequence that there must have
been considerable coughing directly into the face of Mr. Odle during
his many years of service. This is one of the surest ways of infecting
another. Under the circumstances, it is difficult to assume a better
setting for the contraction of active pulmonary tuberculosis. by an em-
ployee.

Mr. Odle not only worked on the State Hospital property, but lived
there most of the time of his employment. He was married approxi-
mately ten years ago and, during the first fifty percent of this time,
lived with his wife on the State grounds. The remainder of the time,
he lived with his wife in the city of Kankakee. Mrs. Odle however, has
been examined by repeated chest x-ray study and has been found free
of infectious pulmonary tuberculosis. She, therefore, could be elim-
inated as a source of pulmonary contagion in regard to Mr. Odle’s
present disease.

At the present time, Mr. Odle’s right lung is partially collapsed by
artificial pneumothorax. The question as to his prognosis is again a
difficult one. Presumably, he will become well enough to reengage in
gainful occupation. Provided there are no relapses, Mr. Odle should
progress very satisfactorily. Any patient, however, having had active
pulmonary tuberculosis is a potential candidate for re-activation of this

disease.”

.~ Itiswell recognized by health authorities that barber
shops or any other place where barber service isrendered
is a source of spreading disease unless operated and kept
in a sanitary condition at all times. And, in order to pro-
tect the public, the Legislature passed an act concerning
the operation of barber shops. (Chap. 1634 Sec. 19, Il
Rev. Stat. 1937). It provides that the Department of
Registration and Education shall be empowered to pro-
mulgate rules and regulations which shall have the force
and effect of law. Pursuant to the authority granted the
Department in said Act, rules were* adopted and ap-
proved March 19,1942. Among these rules are the follow-
ing: Rule 7 which provides, “All barber shops or any
other place where barber service is rendered, ... .shall
be required . .. .to supply hot and cold running water,
in the room where barber service is rendered.” Rule 13
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which provides, ‘. ... all razors, shears, clippers, appli-
cators, cups, or other instruments or appliances after
being used on any patron, shall be thoroughly sterilized
immediately either by boiling for three minutes in water
or kept for five minutes in a solution of one of the follow-
ing, namely: 50% alcohol, 5% carbolic acid, 20% for-
maldehyde, or other established germicidal solution. . .

The Health and Safety Act, (Ill. Rev. Stat. 1945,
Chap. 48, Par. 137.3) makes it the duty of every employer
to provide reasonable protection for the lives, health, and
safety of all persons employed, to effectuate its purpose.
In Wheelervs. State 12 C.C.R. 254, we held that the State
of Illinois may properly be made respondent in the Court
of Claims, in any action for damages for injury to health,
resulting from a disease contracted by a state employee
in the course of his employment, and proximately caused
by the State’s negligence, under the terms and provisions
of the Workmen’s Occupational Diseases Act. The State
not having elected to provide and pay compensation
under Section 4 of the Workmen’s Occupational Diseases
Act, the employee has a right of action, under Section 3
of the Act. That section provides that violation by an
employer of any statute of this State, intended for the .
protection of the health of employees, shall constitute
negligence of the employer within the meaning of the
section.

The rules adopted by the Department were intended
to promote the health of claimant and to prevent the
spreading of contagious or infectious disease, including
open tuberculosis, and should have been followed by the -
officialsin charge of the institution. Not only for the bene-
fit of its employees such as claimant, but for the un-
fortunate inmates in the ward. ,

It cannot be denied that the sanitary rules adopted
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by the department, if followed, would lessen the exposure
to claimant. That the method used by claimant in shaving
the tubercular patients was unhealthy and exposed him
to extra hazards which finally undermined his health. The
razor used by him, the brush, mug, and water must have
been germ laden after a few patients had been served,
and claimant came into contact with all the above articles
in shaving the patients.

Respondent having violated the rules of the Depart-
ment of Registration and Education and the terms of the
Health and Safety Act, which are intended for the pro-
tection of the health of employees, such as claimant, con-
stitutes nz/egligence under Section 3 of the Workmen’s
Occupational Diseases Act and therefore justifies an
award for damages.

While the claimant was employed, he received a sal-
ary of $2,400.00 per year. He is now suffering from active,
moderately advanced, pulmonary tuberculosis with cavi-
tation. He seems to be improving but he will have to re-
main at the Sanatorium until his tuberculous condition
becomes arrested. The length of’time required is uncer-
tain. The Court is of the opinion that claimant is entitled
to damages under Section 3 of the Workmen’s Oecupa-
tional Diseases Act in the sum of Twenty-five hundred
($2,500.00) Dollars.

An award is therefore entered accordingly.

(NO. 3988 —Claimant awarded $630.00.)

WiLLiam Bearp, Claimant, vs. STATE oF lLLINOIS, Respondent.
Opinion filed March 25, 1947.

J. CLINTON SEARLE, Attorney for claimant.

Georce F. BarretT, Attorney General and WiLLiAm
L. Morean, Assistant Attorney General, for respondent.
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WORKMEN’S COMPENSATION AcT—employee at Blackhawk State Park
within provision of—where award for compensataon for loss of the first
phalange of left thumb is justified. Where an employee at Blackhawk
State Park sustains accidental injuries arising out of and in the course
of his employment resulting in the loss of the first phalange of his left
thumb, an award may be made for compensation therefor under, Section
8 (e) of the Workmen’s Compensation Act, upon compliance with the
terms of the Act and proper proof of claim for same.

DAMRON, J. Y

This claim was filed on September 9, 1946; testimony
on behalf of claimant was taken and claimant observed by
Commissioner Blumenthal on December 3,1946. The tran-
script was filed on December 31,1946.

On May 18, 1946 claimant, William Beard, was em-
ployed as a foreman at the Blackhawk State Park in Rock
Island County. During the forenoon of that day, he was
working upon a motor-driven ventilating suction fan in
the kitchen of the Inn. While standing on a bench, in
reaching for some tools, he slipped and his left hand was
crushed in the belt on the fan. The injury occurred in the
presence of the Park Custodian who took claimant to a
doctor. Later, upon being taken to the hospital, it was
found necesary to amputate the thumb at the first joint.

Claimant was employed at the rate of seventy-five
cents an hour, receiving an average weekly wage jn ex-
cess of $30.00. He returned to work on June 5, 1946 and
at the time of the hearing, was receiving the same wages
as he did prior to the aocident. His compensation rate
($15.00 per week increased by 20%) would be $18.00 per
week.

No jurisdictional question is presented. It is stipu-
lated that respondent and claimant were operating under
the provisions of the Workmen’s Compensation Act and
that this accident arose out of and in the course of the
employment.
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The respondent paid claimant’s medical, surgical,
and hospital expenses.

Claimant seeks compensation for the loss of the first
phalange of his left thumb and the evidence establishes
that he sustained such loss.

Under Section 8 (e) of the Workmen’s Compensation
Act, as amended, claimant is entitled to an award of Six
Hundred Thirty ($630.00) Dollars computed at the rate
of $18.00 per week for 35 weeks, all of which has accrued
and is payable forthwith in a lump sum.

A. M. Rothbart, Court Reporting Service, 120 South
LaSalle Street, Chicago, Illinois, was employed to take
and transcribe the evidence in this case and has rendered
a bill for such service in the amount of $17.40. The Court
finds that the amount charged is fair, reasonable, and
customary in the community where it was rendered and
said claim is allowed.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of, “An Act concerning the
payment of compensation awards to State employees.”

(No. 3990—Claimant awarded $1,791.00.)

MEeRRILL CLAYTON, Claimant, vs. StaTte oF ILLINOIS, Respondent.
Opinion filed March 25, 1947.

Rov A. Pracin, Attorney, for claimant.

Georce F'. BarrerT, Attorney General, and Wwm. L.
Moracan, Assistant Attorney General, for respondent.

WORKMEN’S COMPENSATION acT—attendant at Chicago State Hospital
within provision of—when award may be made for temporary total dis-
ability and permanent partial loss of use of right hand and left leg.
Where an employee of the Chicago State Hospital sustains accidental
injuries, arising out of and in the course of his employment, resulting
in ,temporary total disability and a 25% loss of use of the right hand
and a 30% partial loss of use of his left leg, an award for compensation
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therefor may be made, in accordance with the provisions of the Act,
upon compliance by the employee with the requirements thereof.

Damron, J.

Complaint was filed September 27, 1946 to recover
an award for injuries sustained by claimant on May 31,
1946. Evidence on behalf of claimant was heard before
the Commissioner on December 5,1946 and the transcript
filed December 31, 1946.

No jurisdictional question is raised. Respondent and
claimant were operating under the Workmen’s Compen-
sation Act and the accident in question arose out of and

*in the course of the employment. ~

Respondent furnished complete surgical, medical and
hospital treatment. The only question to be determined is
the extent of the permanent and partial loss ‘of the use
of claimant’s hand and leg.

Claimant testified that on May 31, 1946 while em-
ployed as an attendant at ‘the Chicago State Hospital, he
was assigned by his supervisor to assist in unloading a
carload of cabbages. As he attempted to leave the car, he
slipped and fell thereby injuring his left knee and right
arm. He experienced intense pain and was taken to the
hospital. He was x-rayed, given treatment, and the fol-
lowing day sent to the Illinois Research Hospital where
his arm received attention. Two days later surgery was
performed on his knee. He remained at, Illinois Research
for about 25 days, after which he was confined to the
employee’s Chicago State Hospital for about three
months. He was discharged and resumed work on Sep-
tember 4, 1946.

Since the accident he has difficulty in moving his
arm; has considerable pain and his hand is tired and
weak. Before the injury he experienced no such disability
or discomfort. He also suffers pain in his knee especially
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in climbing up or going down stairways or on street cars,
and cannot straighten it out as he could before the acci-
dent. A crescent shape scar, 7% inches long, appears
across the knee cap.

Dr. Albert C. Field, a witness for claimant, examined
him on two occasions before the hearing. He testified
there is an enlargement of the left knee, some atrophy
of the left thigh and that flexion was limited about 45 de-
grees of normal and extension about 20 degrees. Crepi-
tation may be heard when the knee is flexed. -

The right forearm is held in silver forked deformity.
There is a limitation ‘of about 45 degrees of normal in--
flexion and of about half in pronation and supination of
the right hand. He interpreted the x-rays of the forearm
as showing an injury to the scaphoid’bone of the right
wrist with some osteoporosis of the styloid process of the
radius. The x-rays of claimant’s left knee as read by Dr.
Field revealed a fracture of the patella partially reduced
and held in apposition by wire sutures with some ir-
regularity of the articulating surface. The fracture dis-
closes a fibrous union without complete healing with
bony tissue.

Dr. Louis Olsman, a resident surgeon at the Chicago
State Hospital since 1938, testified on behalf of re-
spondent. The x-rays revealed fractures of claimant’s
left knee and the vavicular bone of the right forearm.
Although, the patient showed improvement he was of the
opinion that claimant, by reason of residual pain and
limitation of movement, has 30% permanent disability
of the left knee and about 25% permanent disability of

the right wrist.
Claimant’s annual earnings were $1,740.00 which

represents $33.46 per week. He had no children under 16
years of age and therefore his weekly rate of compensa-
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tion would be $15.00 increased by 20%, as required by
statute, namely, $18.00 per week.

The record shows claimant was totally incapacitated
from May 31to September 4, 1946, a period of 13 weeks
4 days. During this period he was entitled to receive
$244.28 but was actually paid $145.00 for June,; $135.65
for July; $112.26 for August and $14.34 for three days in
September, or a total of $407.25, being $162.97 in excess
of the amount to which he was entitled.

The evidence and particularly respondent’s medical
witness clearly establishes that claimant has sustained a
permanent and partial loss of use of the right hand to
the extent of 25% and a permanent and partial loss of
use of his left leg to the extent of 30%.

On the basis of this record, we make the following
award: For the disability to the right hand, ‘claimant is
entitled under Section 8 (e) of the Workmen's Compen-
sation Act to an award of $765.00 computed at the rate
of $18.00 for 42% weeks or 25% of 170 weeks. For the
permanent, partial specific loss of use of the left leg
claimant is entitled to an award of $1,026.00 being the
weekly rate for a period of 57 weeks or 30% of 190 weeks,
making a total award of $1,791.00 from which must be
deducted the sum of $162.97 representing an overpay-
ment of money paid by respondent to claimant for
temporary total compensation leaving a balance of One
Thousand Six Hundred Twenty-efght Dollars ($1,628.03)
Three Cents for which an award is hereby entered in
favor of claimant. Of this amount, the sum of $738.00
- has accrued as of March 21,1947 and is payable in a lump
sum forthwith. The unaccrued balance of said award
amounting to $890.03 is to be paid in weekly installments
of $18.00 for a period of 49 weeks with one final payment
of $8.03.
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A. M. Rothbart, Court Reporting Service, 120 South
LaSalle Street, Chicago, Illinois, was employed to take
and transeribe the evidence in this case and has rendered
a bill in the amount of $45.60. The Court finds that the
amount charged is fair, reasonable and customary and
said claim is allowed.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of, “An Act concerning the
payment of compensation awards to State employees.”’

(No. 3991 —Claimant awarded $5,340.00.)

LiLLa M. MiLLEr, Wipow oF HeNRY G. MILLER, DECEASED, BOR
HEerseLF AND As NEXT FRIEND AND MoTHER oF CAROLYN JANE
MILLER, Claimant, s. STATE oF lLLINOIS, Respondent.

Opinion filed March 25, 1947.
GiFFIN, WinNING, LinDNER, NEwkIRK AND JONES, fOr

claimant.

Georce F. Barrett, Attorney General and C.
ArTHUR NEBEL, AsSistant Attorney General, for re-
spondent.

WORKMEN’S COMPENSATION aAcT—employee o the Department of
Revenue within provisions of —when presence of an employee ,of the
Stiate in a hotel, while in the pursuance o his official business, with the
knowledge and approbation of his superiors, is deemed to be a condition
or incident of his employment—when employee loses his life as a result
of a disastrous, firer in the said hotel, said condition or incident of his
employment is.deemed to be the proximate muse of his death—when
death results within period of employment at a place where the em-
ployee might reasonably be afud while reasonably fulfilling the duties of
his employment or engaged in doing same incidental to it, the same is
compensable under the Act. Where it appears that employee of the
Department of Revenue at the direction of his superiors went to Chi-
cago to attend a meeting, stopping at a hotel in “‘that city, and while
there lost his life as a result of a disastrous fire which broke out in
said hotel during the night, the employee is deemed to be where he
might reasonably be, in pursuance of the duties of his employment; his
sleeping in the hotel is deemed to be a condition of that employment, or
incidental to it and said condition of employment is the proximate
cause of his death and is compensable under the provision of .Section
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7 (@) of the Workmen’s Compensation Act, upon compliance with the
requirements thereof.

SamE—Rection 8 of the Act— the provisions of the Act automatically
and without election apply to the State and governmental wnits—and to
all other employers and employees, without election, when engaged in
businesses declared to be extra-hazardous. The provisions of the Act,
according to Section 3 thereof, apply to all State employees, regardless
of whether or not they are engaged in extra hazardous enterprises or
businesses.

EckerT, C. J.

This suit is brought by Lilla M. Miller, the widow of
Henry G. Miller, in her own behalf, and on behalf of her
minor daughter, Carolyn Jane Miller, against the State
of Illinois, under Section 7a of the Workmen’s Compen-
sation Act.

The decedent, Henry G. Miller, was employed by the
respondent at the time of his death, and had been so em-
ployed for several years prior thereto, in the Depart-
ment of Revenue, as supervisor of the Rules and Regula-
tions Division of the department. Mr. Miller’s employ-
ment occasionally required him to travel, and to be away
from his main office, which was in the Illinois Building;
at Springfield, lllinois.

Mr. Miller supervised the rules and regulations made
under the various tax acts of the State of Illinois ad-
ministered by the Department of Revenue. From June*
3rd to.June 6th, 1946, the National Tax Association held
its annual convention in the City of Chicago, Illinois. Mr.
Miller went to Chicago on June 2, 1946, at the direction
of his superior, for the purpose of attending this con-
vention, and conferring with the director of his depart-
ment and other officers. On June 4th Mr. Miller attended
the meeting of the National Tax Association, and was in
conference with his director and other members of the
Department of Revenue. With the knowledge and ap-
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proval of the department, he was staying at the LaSalle
Hotel. On June 5th he was again to attend meetings of
the National Tax Association, and have further official
conferences. Early in the morning of June 5th, a disas-
trous fire occurred at the LaSalle Hotel, in which Mr.
Miller lost his life. He left the claimant, Lilla H. Miller,
his widow surviving, and one child, Carolyn Jane Miller,
age eleven years.

The Director of Revenue had immediate notice of
Mr. Miller’s death, and demand for compensation was
made by the claimant within six months thereafter.

There is no dispute as to the facts. The respondent,
however, raises twg questions of law:

1. Is the injury to or death of an employee of the State of Illinois,
travelidg as required by his employment, compensable under the
Workmen’s Compensation Act if the injury is sustained in a
fire occurring while the employee is in his place of lodging and
not during his ordinary working hours, and

2. Is the injury to or death of an employee of the Department of
Revenue, arising out of and in the course of the employment,

not in itself an extra-hazardous undertaking, compensable under
the terms of the Workmen’s Compensation Act.

The respondent has filed a very able and exhaustive
brief, from which it appears that the compensability of
an employee, injured by a fire in the nighttime, while in
.his place of lodging, and while traveling as required by
his employment, is a question of first impression in the
State of Illinois. Although there are numerous Illinois
cases in which employees, required to travel, have been
held entitled to compensation for injuries arising out of
and in the course of the employment, (Illinois Publishing
Company v. Industrial Commission, 299 Ill. 189; Solar-
. Sturges Manf. Co. v. Industrial Cornmission, 315 I1l. 352;
Porter v. Industrial Commission, 352 Ill. 392; City of
Chicago v. Industrial Commission, 389 Ill. 592), none is
concerned with an injury or death occurring in a hotel, in
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the nighttime, when the employee was no longer literally
at work.

In other jurisdictions, however, many courts have
held that such an employee is entitled to compensation.
in Souza’s Case, (316 Mass. 332, 55 NE (2nd) (611), it
was held that an employee’s death, in a fire, occurring
while he was asleep in a rooming house, arose out of and
in the course of his employment. The court there pointed
out that the question was whether the employment
brought the employee in contact with the risk that in fact
caused his death. And the court refused to differentiate
between cases in which the employee selected the place of
lodging, from cases in which the selection was made by
the employer. On page 613, the court said:

“But it seems to us that the connection between the employment
and the risk is substantially the same whether the employer or the
employee selects the particular place, as long as lodging away from the
employee’s home or regular place of abode is provided by the employer
as an incident of the work, and is required by the terms of the em-
ployment, and as long as the employee selects a place that fulfills the

requirements of the employment and that is otherwise proper in the
sense that it involves no unnecessary risk.”

In the case of Thiede vs. Searle & Co., 278 Mich. 108,
270 NW 234, an employee, injured by fire in the place of
his lodging, was held entitled to compensation, and the
court based its decision on the analogous case of an em-
ployee injured while using a public conveyance. The Su-
preme Court of Michigan said: '

“Counsel for both parties cite us many cases of other courts, re-
lating to similar accidental injuries, with their respective pro and con
decisions. But we do not find it necessary to seek further than our
own decisions for controlling precedent. We think our holding in
Widman V. Murray Corp. of America, 245 Mich. 332, 222 NW 711, 712
by analogy, applies with equal’force to the case at bar. There the
plaintiff had been sent by his employer on a business trip, and while
sitting on the observation platform of a passenger train, was hit in the
eye by a cinder. The defendant there claimed that the injury did not
arise out of the employment. We said:
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““It was a condition of his employment that he (plaintiff) should
be on this train, which turned out to be a place of danger. The risks to
which he was exposed from riding on trains from place to place as he
was directed were incidental to his employment. He was required to
ride on trains in the performance ¢f his master’s business. This con-
dition of the employment was the proximate cause of his injury. These
undisputed facts fix the responsibility of the defendant.’

“In the instant case, it was a condition of decedent‘s employment
that he should stay at the hotel, which turned out to be a place of
danger. The risks to.which he was exposed in staying at hotels as
required by his position were incidental to his employment. He was
required to stay at a hotel in Lansing in the performance of his mas-
ter’s business. This condition of the employment was the proximate
cause of his injury. These undisputed facts fix the responsibility of the
defendants * # &

In the case of Texas Emp. Ins. Ass’n vs. Harbuck,
73 SW (2d) 113, the Court of Civil Appeals of Texas
held squarely that fatal injuries to a traveling salesman,
sustained when he attempted to escape from a burning
hotel at which he was staying for the night, arose out of
and in the course of his employment even though he was
not at the time actually engaged in the pursuit of his em-
ployer’s business. The court pointed out that at the time
of the injury the employee was doing the very thing
which in the performance of his duties, he should have
done, and was expected by his employer to do, occupying
a place of rest, his room in the hotel. The employee’s
stopping at a liotel was a necessary element in the per-
formance of his duty. See also Stansberry vs. Monitor
Stove Co., 150 Minn. 1,183NW 977, and Harinel vs. Hall-
Thompson Co., 98 Conn. 753,120 A. 603.

This court is of the opinion that employees, required
to travel by their employment, are entitled to the benefits
of the Workmen’s Compensation Act for injuries result-
ing from a fire in their place of lodging, (unless the em-
ployee is injured while doing some act outside the scope
of the provisions of the Act), and that the rule, as estab-
lished by these various decisions, is within the meaning
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and intent of the Workmen’s Compensation Act of this
State. As was pointed out by the Supreme Court of Illi-
nois in Porter vs. Industrial Commission, supra, the con-
trolling factor in determining whether an accidental in-
jury arose out of and inthe course of the employment is
whether the employee was in the sphere of his duty when
the accident occurred. If an injury occurs within the pe-
riod of the employment, at a place where the employee
might reasonably be, and while he was reasonably fulfill-
ing the duties of his employment, or engaged in doing
something ncidental 10 it, he is entitled to compensation.

Rest is certainly incidental to an employment that
takes an employee away from home overnight. Here, as
in the Porter case, the employee had gone to another
city in the service of his employer; he had performed the
duties assigned to him. The injury occurred, in the
Porter case, while the employee was riding on an inter-
urban train, a proper means of transportation. The in-
jury occurred in this case while the employee was seek-
ing necessary rest in a suitable and proper place. The
lurching of the car in the Porter case was held to be one
of the risks incidental to the employment. The burning
of the La Salle Hotel was a like risk in this case.

As the court said in the Thiede case, supra, it was a .
condition of decedent’s employment that he should stay
at a hotel; he was required to stay at a hotel in Chicago
in the performance of the respondent’s business. The
condition of his employment was the proximate cause. of
his death. The court therefore finds that the death of
Henry G. Miller, arose out of and in the course of his
employment.

Whether the injury to or death of an employee of
the Department of Revenue, arising out of and in the
course of his employment, not in itself an extra-hazard-
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ous undertaking, is compensable under’the terms of the
Workmen’s Compensation Act, necessitates a considera-
tion of a case recently decided by the Supreme Court
of Illinois : County of Christian vs. Industrial Commis-
stom, 391 111. 475. The respondent contends that the court
in that case held that a county employee mas not within
the provisions of the Workmen’s Compensation Act, and
not entitled to its benefits, where the county had not
elected to come under ’the act, and where the employee
was not herself engaged in an extra-hazardous business
or enterprise; that therefore an employee of the State,
not himself engaged in an extra-hazardous enterprise, is
not within the Act.

An analysis of the opinion filed in the case, however,
indicates that it is not so far reaching. Christian county
had not elected to come within the provisions of the
Workmen’s Compensation Act, and the court, at page
477, points out that liability of the county, if ,any, under
the act, must arise by reason of the automatic applica-
tion of the statutory provisions, and that the claimant
relied upon the provisions, of sub paragraph 8 of Section
3 to bring the case within the act. Under this sub-para-
graph, an employer automatically comes within the act
if his enterprise is one on which statutory or municipal
ordinance regulations are imposed for the regulating,
guarding, use or placing of machinery or appliances, or
for the protection and safeguarding of the employees or
the public therein. From the opinion, it is obvious that
claimant based her entire case upon the theory that the
County of Christian came within the provisions of the
Workmen’s Compensation Act because the court house*
in which she maintained her office was subject to statu-
tory and municipal ordinance regulations.

The statutory and municipal ordinance regulations
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upon which the claimant relied, however, were not such
regulations as were for the protection and safeguarding
of employees or the public against accidental injuries or
death; they were not regulations imposed upon the enter-
prise of the employer, The actual holding of the court
is found in the next to the last paragraph of the opinion,

“We are of the opinion that this record does not disclose that the
enterprise in which defendant in error was employed, at the time she
sustained the accidental injuries for which she is claiming compensa-
tion, was subject to statutory or municipal ordinance regulations within
the meaning of sub-paragraph 8 of-section 3 of the Workmen’s Com-
pensation Act, and therefore the award in this case must set aside for
want of jurisdiction in the commission to make it.”

In other words, the case was presented to the court,
by the claimant; on the theory that the county came with-
in the Act because of certain statutory or municipal ordi-
nance regulations, and the court found specifically that
these statutory or municipal ordinance regulations were
not such‘regulations as were contemplated by the Act.
The case was not presented to the court, nor decided by
the court, on any other theory. The court did not decide
whether, under the provisions of Section 3 of the Work-
men’s Compensation Act, the county, as a governmental
unit, is, or is not, automatically subjected to the pro-
visions of the Act; the court did not decide whether,
under the provisions of the Workmen’s Compensation
Act, the county, as an employer engaged in extra-hazard-
ous enterprises, is, or is not, automatically subjected to
the provisions of the Act. Itis true that there is dictum
in the opinion indicating that the act does not apply to
a couﬁty unless the county is an employer engaged in an
extra-hazardous enterprise, and unless the employee in
question is engaged in such an extra-hazardous enter-
prise. The actual decision in a case, and dicta included in
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an opinion, are separate and distinct. A decision is con-
trolling and should be followed. Dicta may and should be
disregarded. In the history of English and American
law, the easy quotation of dicta, rather than the analysis
of a decision, has only served to confuse and not clarify
precedents.

Furthermore, a long line of decisions by the Illinois
Supreme Court, prior to the Christian County case, held
the act applicable to employees regardless of the character
.of the work being performed. In the case of Illinois Pub-
lishing Company vs. Industrial Commission, supra, an
advertising solicitor for a publishing company was killed
in an automobile accident while calling on prospects for
the company. The company operated printing presses
and other machinery regulated by municipal ordinances,

., admittingly an extra-hazardous activity. The court there
held that since the company was engaged in an extra-
hazardous enterprise, the act applied to an employee of
the company regardless of whether or not he was em-
ployed in the department of the company which was
extra-hazardous. The court stated, at page 488:

“This compulsory compensation Act is general in its application
and embraces all employers and their employees engaged in businesses
or enterprises declared by the statute to be extra-hazardous. The
language of the Act is clear and is not open to construction. It means
just what it says—the provisions of this Act shall apply automatically
and without election to all employers and their employees engaged in
enterprises or businesses declared to be extra-hazardous — and the court

has no right to read into the statute words that are not found therein,
either. by express inclusion or by fair implication.”

In the case of McNaught vs. Hines, 300 Ill. 167, the
court rejected the contention that the Workmen’s Com-
pensation Act was not intended to include employees as
within the Act unless they were actually engaged in
extra-hazardous employment at the time of the injury.
In Porter vs. Industrial Commission, supra, it was held
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that no distinction existed between an employee doing
extra-hazardous work and one whose work is not extra-
hazardous. In the case of Marshall Field and Co. vs. In-
dustrial Commissioa,305 Ill. 134, it was admitted that the
employer used power-driven machinery, dynamos, and
elevators in operating its mercantile establishment which
were subject to statutory regulation as to their use and
location. The court stated :

“The act therefore applied automatically to the employer by virtue
of paragraph 8 of Section 3, and the act applies to all employees in the
various kinds of hazardous business included in that section, regardless
of the kind of work in which the employee is engaged.”

To the same .effect.is the case of Ascher Brothers
Amusement Enterprises vs. Industrial Commissioa, 311
I1l. 258, and Figgins, Commassioner of Highway, vs. In-
dustrial Commission,379 111 75.

In view of this long line of decisions, in which the
Supreme Court refused to distinguish between employees
engaged in extra-hazardous enterprises, and employees
not so engaged, the decision in the Christian County case
certainly should be confinedto itsspecificholding. Dictum
in that opinion, or in any opinion, cannot over rule pre-
vious decisions of the same court. This court believes that
the Christian County case is properly limited to the hold-
ing that the regulations relied upon by the claimant were
not such as were contemplated by sub-section 8 of Section
3. Had the claimant relied, either upon the theory that
the Act applied automatically to the county as a govern-
mental unit, or applied automatically to the county be-
cause it was engaged, as any other employer, in an enter-
prise or business declared to be extra-hazardous, a con-
trary result might well have been reached.

‘Section 3 of the Illinois Workmen’s Compensation
Act provides that the Act should apply automatically
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and without election to the State, county, city, town,
township, incorporated village or school district, body
politic or municipal corporation, and to all employers and
all their employees, engaged in any department of the
businesses or enterprises therein declared to be extra-
hazardous. This court has interpreted that section to
mean that the act applies automatically and without elec-
tion to the state, on the theory that there are two classes
of employers: the act applies automatically to the one
class, governmental units, and applies automatically and
without election to all other employers and employees, a
second class, when engaged in businesses declared to be
extra-hazardous. This interpretation is in accord with
legislative history. The automatic provisions of the Act
were added by amendment in 1917, but at that time con-
tained no reference to the State or other governmental
units, providing only that the Act should apply auto-
matically to all employers and their employees engaged
in any of the enterprises or businesses declared to be
* extra-hazardous. The State and other governmental units
were specifically named in Section 4 of the Act as em-
ployers, and employees of these governmental units were
named in Section 5 of the Act as employees. By the
amendment of 1919, the governmental units were added
to Section 3. The only purpose of this addition would
have'been to create two classes, for the Act already ap-
plied to these governmental units and their employees
as it applied to any other employer; the only purpose
could have been to create a class of governmental units
to which the Workmen's Compensation Act applied auto-
matically, regardless of the character of work carried on
by the employees. Any other interpretation makes the
amendment of 1919 to Section 3 of no effect.

The court, therefore, is still of the opinion that the .

A\
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provisions of the Illinois Workmen’s Compensation Act
apply automatically and without election to the State as
a governmental unit, and that the provisions of the Act
are applicable to state employees, regardless of whether
or not they are engaged in an extra-hazardéus enterprise
or business. Henry G. Miller, as an employee of the De-
partment of Revenue, comes within, and was entitled to
the benefits of that Act. Claimant is entitled t0 an award
on account of the death of Henry G. Miller, whose death
arose out of and in the course of his employment by the
respondent.

Mr. Miller’s earnings during the year immediately
preceding his death were in excess of $6,200.00, so that
claimant is entitled to award in the sum of $4,450.00.
Since the death occurred subsequent to July 1,1945, this
must be increased 20%, making atotal award of $5,340.00.
The weekly compensation rate is the maximum of $15.00,
increased 20%, or $18.00 per week.

Award is therefore entered in favor of: the claimant,
Lilla M. Miller, in the amount of $5,340.00 to be paid to
her as follows :

$ 756.00, accrued, is payable forthwith;

$4,584.00, is payable in weekly installments of $18.00 beginning on
the 25th day of March, 1947, for a period of 254 weeks,
with an additional final payment of $12.00.

All future payments being subject to the terms and .
conditions of the Workmen’s Compensation Act of Illi-
nois, jurisdiction of this cause is specifically reserved
for the entry of such further orders as may from time
to time be necessary.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employees.”

-8
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‘ (No. 3994 —Claimant awarded $108.00.)

Lena F. Hoprock, Claimant, vs. STATE oF ILLINoIS; Respondent.
Opinion.filed March 25, 1947,

CLAIMANT, pro se.

Georce F'. BArreTT, Attorney General, and WiLLIAM

L. Morcan, Assistant Attorney General, for respondent.
WORKMEN'S compPENSATION ACT —employee Iilinois Public Aid Com-
mission. within provisions of —when award miay be made for necessary
medical services—provided by claimant with the knowledge and appro-
bation of employer. Where an employee bf the Illinois Public Aid Com-
mission sustains accidental injuries, arising out of and in the course of
her employment, and thereafter procures medical services with the full

approval of her employer, an award may be made to compensate said
,claimant for the necessary and reasonable medical. expenses so incurred.

SAME —Inasmuch as the Illfnois Public Aid Commission has funds
available and on deposit with the State Treasurer for payment of com-
pensation awards, the Court specifically directs the payment of the

above award from the said funds. -

Eckerr, C. J.

The claimant, Lena F. Hoppock, seeks an award
under the provisions of ‘the Workmen’s Compensation
Act in the amount of One Hundred and, Eight Dollars
($108.00) for medical expenses which she incurred as the
result of a fall, while she was employed by the Illinois
Public Aid Commission.

Claimant’s duties required her to interview, and in-
vestigate the eligibility of applicants seeking various
types of public assistance. On February 8, 1946, while
in the performance of her duties, she visited the home of
an Old Age Pension recipient in Kewanee, Illinois. As
she left the premises, she slipped on the top step, and fell
to the pavement, injuring her leg.

Immediately following the accident she was taken to
her home, and Dr. H. R. Varney was called. He ordered
the application of ice packs, and the following morning
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had claimant taken to the hospital for x-rays. She then
returned to her home, but owing to the severity of the
injury, it was necessary for her to enter the hospital on
February 12, 1946, where she remained for a two week
period.

Dr. Varney treated claimant continuously from Feb-
ruary 8, 1946 to March 13, 1946. While she was in the
hospital it was necessary for him to incise and drain
coagulated blood from the injured tissues. Dr. Varney’s
" charges for his services amounted to Fifty-eight Dollars
($58.00). On discharging claimant, on March 15, 1946, he
referred her to Dr. L. L. Spanabel for diathermy and
other special treatment to-restore circulation in her leg.
Dr. Spanabel gave claimant twenty of these treatments,
for which his charges were Fifty Dollars ($50.00).

The respondent did not provide the necessary medi-
cal services, but permitted claimant to secure such serv-
ices with its full approval. The services were reasonably
required, and the excellent results achieved, obviated any
additional claim for disability. The reasonableness of the
charges is' not questioned, and claimant is entitled to an
award. °

An award is therefore entered in favor of Dr. H. R.
Varney in the amount of Fifty-eight Dollars ($58.00),
and an award is entered in favor of Dr. L. L. Spanabel
in the amount of Fifty Dollars ($50.00), both of which
are'payable forthwith.

Inasmuch as the Illinois Public Aid Commission has
funds available for payment of compensation awards, the
court specifically directs the payment of the above
awards by the State Treasurer, as Trustee Ex-Officio,
from the funds heretofore deposited with the State
Treasurer pursuant to Section 18la, Chapter 127, Re-
vised Statutes of Illinois. Payment of these awards from
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this fund is requested by the Illinois Public Aid Commis-
sion, and such request constitutes the necessary statutory
direction.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation.awards to State employees.”’

(No. 3995—Claim denied.)

MARzELLA SMmITH, Claimant, vs. STATE oF ILLINOIS, Respondent.
Opinion filed March 25, 1947.

Rosensaum and Rosensaum, for claimant.

George F. BarretT, Attorney General, and C.
ARTHUR NEBEL, Assistant Attorney General, for re-
spondent.

CHicAGO PARK DISTRICT—State not responsible for liabilities of. Ar-
ticle 1V of Section 20 of the Constitution of the State of Illinois of 1870,
provides that the State has no responsibility for the debts or liabilities
of such bodies as The Chicago Park District; they are municipal cor-
porations which can sue or be sued in courts of general jurisdiction.

JurispicTION—where recourse can be had to courts of general juris-
diction—and claimant fails to avail himself thereofi—this Court is with-
out jurisdiction to hear claim’ The Court of Claims Act of 1945 (Chap.
37, Par. 439.8 I1l. Rev. Statutes 1945) does not extend the jurisdiction
of this Court to include suits against municipal corporations. Claims
against a municipal corporation, or other governmental entity, which
can sue or be sued in courts of general jurisdiction, are not claims
against the State of which this Court can take cognizance.

Eckzerr, C. J.

The claimant, Marzella Smith, on October 21, 1946,
filed her complaint in this cause alleging that onn March
29, 1946 she used a parkway sidewalk, in the Chicago
Park District, known as South Parkway, at 48th Street,
Chicago, Illinois, to enter a drug store; that in the dark-
ness, she stumbled and fell over an unilluminated con-
crete post, or jagged edge projecting from the sidewalk
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on the parkway, injuring her left knee and leg. Claimant
further alleges that she is a house wife in care of children,
earning an average of $2,000.00 per year; that she has
spent $500.00 for hospital, medical treatment, care, and
attendance, and will be required to spend further moneys
in attempting to be cured of the injury; that she still
suffers great pain; and that the injury is the result of the
negligence of the Chicago Park District. She alleges that
the Chicago Park District is a departmental function of
the State of Illinois. She seeks damages in the amount
of $2,500.00.

The respondent has filed a motion to dismiss the
complaint on the ground that this court is without juris-
diction since the complaint sets forth a claim against the
Chicago Park District, and not against the State of Illi-
nois.

The Chicago Park District is a municipal corpora-
tion with power to sue and to be.sued. The cause of ac-
tion in this case is based upon itstalleged negligence. The
State of Illinois is precluded from assuming liability for
a claim against such a municipal corporation. Article 1V,
Section 20 of the Constitution of 1870, provides:

“The State shall never pay, assume or become responsible for the
debts or liabilities of, or in any manner, give, loan or extend its credit
to or in aid of any public or other corporation, association or indi-
vidual.”

Claimant’s theory, that municipal corporations and
other governmental entities, are such agencies and arms
of the State, that the State is responsible for claims
against them, has been presented to this Court upon many
occasions. The Court, however, has consistently held that
it has no jurisdiction to hear and determine such claims:
and that the State has no responsibility for the debts or
liabilities of such bodies. Monaco et al. vs. State of Illi-
nots. 9 C.C.R. 90; Jones vs. State, 10 C.C.R. 104.
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In the case of Price vs. State, 8.C.C.R. 85, this court
refused to take jurisdiction of a claim based upon the
negligence of the Board of Park Commissioners of Lin-
coln Park, one of the predecessors of the Chicago Park
District. At page 86 of the opinion the court stated:

“It hag frequently been held by the courts of this State that the
Board of Park Commissioners is not liable for injuries occurring in
parks. (Stein,vs. West Park Commissioners, 247 Ill. App. 479; Hend-
ricks, Admx . vs. Urbana Park District, 265 Ill. App. 102; Love vs. Glen-
coe Park District, 270 I11. App. 117.)

“Claimant apparently takes the position that if the Board of Park
Commissioners is not liable, the State must be liable, but such is not
the law.

“The same position was taken by the claimant in the case of
Raffaele Trombello, et al., Admrs., etC. vs. Xtate, No. 2237, decided at the
January Term, A. D. 1934 of this court, in which the authorities cited by
the claimant in this case were considered, and the conclusion ‘reached
that the declaration there did not allege any liability on the part of the
State. The court must necessarily arrive at the same conclusion in this
case and inasmuch as there is no legalliability on the part of the State
under the facts as set forth in the complaint, the court has no juris-
diction to make an award.

“The plea to the jurisdiction is therefore sustained and the case
dismissed.”

In the case of Monaco vs. State, 9 C.C.R. 90, the
Court of Claims sustained a motion to dismiss because it
had no jurisdiction of a claim of an individual against a
municipal corporation and made the following state-
ments :

“We are further compelled to take judicial notice of the fact that
the Commissioners are officers of a municipal corporation, capable of
suing and being sued. This court has repeatedly held that it has no
jurisdiction under ‘An Act to create the Court of Claims and prescribe
its powers and duties,” to entertain suits filed by individuals against
municipal corporations as such individuals must seek their legal remedy
in courts of record in this State. Further, that such municipal corpo-
rations as the Board of Park Commissioners of Lincoln Park, the West
Chicago Park Commissioners, and the South Park Board of the City of
Chicago, and Boards of Education of cities of school districts, are not
arms or agencies of the State government so as to bring them within
the jurisdiction of the Court of Claims.”
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The Court of Claims Act of 1945 (Chap. 37, Par.
439.8, Illinois Revised Statutes, 1945) does not extend the
jurisdiction of this court to include suits against munici-
pal corporations. The jurisdiction of the Court, by that
act, is limited to claims against the State. Claims against
a municipal corporation, or other governmental entity,
which can sue or be sued in courts of general jurisdiction,
are not claims against the State éf which this Court can
take cognizance. Claimant's argument should be directed
to the legislature rather than to the Court of Claims.

Motion of Respondent is granted. Cafse dismissed.

(No. 3996 — Claimant awarded $4,800.00.)
MARGARET L. TAYLOR, WIDOW OF . G. TayrLor, DECEASED,

Claimant, vs. StaTe oF ILLINOIS, Respondent.
Opinion filed March 25, 1947.

CuirForp M. Bruxx, for claimant.

Georce F. BarretT, Attorney General, and = C.
ArRTHUR NeEBEL, Assistant Attorney General, for re-
spondent.

WORKMEN'S COMPENSATION acT—employee Chief of the Division of
Venereal Disease Control in the Department of Public Health within
provisions of—when.presence o an employee of the State in a hotel,
while in the pursuance 0f his official business, with th'e knowledge and
approbation of his ‘superiors, is deemed to'be a condition or incident of

_his employment—when employee loses his life as a result of a disastrous
. fire in,the said hotel, said condition or incident of his employment is
deemed to be th'e proximate cause of his death—when death results
within period of employment at a piace. where the employee might rea-
sonably Ye and while reasonably fulfilling the duties of his employment
or engaged in doing same incidental to it, the same is compensable
under the Act. Where it appears that employee of the Department of
Public Health at the direction of his superiors went to Chicago to attend
a meeting, stopping at a hotel in that city, and while there lost his life
as a result of a disastrous fire which broke out in said hotel during the
night, the employee is deemed to be where he might reasonably be, in
pursuance of the duties of his employment; his sleeping in the hotel
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is deemed to be a condition of that employment, or incidental to it and
said condition of employment is the proximate cause of his death and
is compensable under the provisions of Section 7 (a) of the Workmen's
Compensation Act, upon compliance with the requirements thereof.

The identical question presented here was before this Court and
decided in Miller vs. State of Illinois, ante, this volume, and what was
said in that case is applicable here, and permits of no distinction be-
tween an employee of the Department of Revenue and an employee of
the Department of Public Health.

EckerT, C. J.

This suit is brought by Margaret L. Taylor, the
widow of G. G. Taylor, deceased, against the State of
Ilinois, under Section 7a of the Workmen's Compensa-
tion Act.

The decedent, G. G. Taylor, was employed by the re-
spondent at the time of his death, and had been so
employed for several years prior thereto, as Chief of the
Division of Venereal Disease Control in the Department
of Public Health. His employment occasionally required
him to travel, and to be away from his main office, which
was at Springfield, Illinois.

The United States Public Health Service scheduled
a meeting for discussion of methods of venereal disease
control for June 4,1946, at the LaSalle Hotel, in the City
of Chicago, Illinois. Mr. Taylor was authorized and di-
rected by his department to attend this meeting, and to
confer with Dr. T. J. Bauer, the Venereal Disease Control
Officer of the Chicago Board of Health.

On June 3, 1946, Mr. Taylor went to Chicago and
registered at the LaSalle Hotel with the knowledge and
approval of his department. He attended the meeting on
June 4th, and remained at the hotel that night for the
conference with Dr. Bauer on the following day. Early in
the morning of June 5th, a disastrous fire occurred at the
hotgl,, in which Mr. Taylor lost his life. He left the
claimant, Margaret L. Taylor, his widow, surviving.
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The Director of Public Health had immediate notice
of Mr. Taylor’s death, and demand for compensation was
made by the claimant within six months thereafter.

There is no dispute as to the facts. The respondent,
however, raises two questions of law:

1. Is the injury to or death of an employee of the State of Illinois,
traveling as required by his employment, compensable under
the Workmen’s Compensation Act if the injury is sustained in
a fire occurring while the employee is in his place of lodging
and not during his ordinary working hours, and

2. Is the injury to or death of an employee of the Department of
Public Health, arising out of and in the course of the employ-

ment, not in itself an extra-hazardous undertaking, compensable
under the terms of the Workmen’s Compensation Act.

Both of these questions have been answered in the
affirmative in the opinion rendered by this court in the
case of Lilla M. Miller vs. State of Illinois, No. 3991, 16
C.C.R. The decision in that case is controlling here, and
permits of no distinction between an employee of the De-
partment of Revenue, and an employee of the Depart-
ment of Public Health.

The court, therefore, finds, that the death of G. G.
Taylor arose out of and in the course of his employment,
angd that, as an employee of the Department of Public
Health, he was entitled to the benefits of the Workmen’s
Compensation Act of this State.

Mr. Taylor’s earnings during the year immediately
preceding his death were in excess of $7,000.00, so that
claimant is entitled to an award in the sum of $4,000.00.
Since the death occurred subsequent to July 1,1945, this
must be increased 20%, making a total award of $4,800.00.
The weekly compensation rate is the maximum of $15.00,
increased 20%, or $18.00 per week.

Award is therefore entered in favor of the claimant,
Margaret L. Taylor, in the amount of $4,800.00, to be paid
to her as follows:
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$ 756.00, accrued, is payable forthwith;

$4,044.00, is payable in weekly installments! of $18.00 beginning on
the 25th day of March, 1947, for a period of 224 weeks,
with an additional final payment of $12.00.

All future payments being subject to the terms and
conditions of the Workmen’s Compensation Act of llli-,
nois, jurisdiction of this cause is specifically reserved for
the entry of such further orders as may from time to
time be necessary.’

This award is subject to the approval of the Gover-
nor as provided in Section 3 of “*An Act concerning the
payment of compensation awards to State employees.”’

-

(No. 4004 — Claimant awarded $500.98.)

BeEN WEIss AND HELEN WEIsS, ETC., VS. STATE OF ILLINOIS.
Opinion filed March 25, 1947.

Epwixn M. Katz, for claimants.

Georce F. Barrerr; Attorney General, and C.
ArTHUR NEeBEL, Assistant Attorney General, ‘for re-
spondent.

MoToR FUEL TAX Law——no tax assessed against distributors undex—
agent of State in collecting tax. The Motor Fuel Tax Law assesses no
tax against a distributor licensed thereunder, but imposes upon him the
obligation of oollecting such tax from the dealer and in such collection
he acts as the agent of the State in that behalf.

SAME — overpayment of amount due from distributor — not payment
of taz—made under mistakle of fact— may be recovered. Where motor
fuel distributor through error, pays State motor fuel tax an amount in
excess of that collected or due from dealers to whom fuel was sold by
it, such excess is nbt payment of a tax from distributor, but payment
of money, made under mistake of fact and an award may be made for
refund of such excess amount so paid.

Damron, J.

Claimants seek an award of $500.98 as a refund of
an overpayment in the remittance of motor fuel tax. By
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stipulation of the ,parties, the report of the Department
of Revenue, filed herein, constitutes the record. It shows
that claimants were doing business as eo-partners under
the name of Dixie Gas Company and were licensed as dis-
tributors under the Motor Fuel Tax Law on November
15, 1945 under license No. 2509, all operations being con-
ducted in Chicago, Illinois.

Under date of December 18, 1945, claimants made a
report to the Department of Revenue for the month of
November 1945 which showed no transactions. Under’
date of January 14, 1946, the distributor reported for
the month of December 1945. The report’showedan open-
ing inventory as of December 1,1945 of 17,040 gallons of
motor fuel. The report computed tax on motor fuel on
hand as of December 1, 1945, and on all received in De-
cember 1945 except 19,686 gallons on hand the 31st of
December which was forwarded to January 1946 account-
ing.

The beginning inventory of 17,040 gallons, reported
on the distributor’s December 1945 report, was marked
for investigation by the Department for the reason the
distributor’s reports for December 1945 and January
1946 accounted for all motor fuel on hand as of Decem-
ber 1,1945, as above stated, and all received in December
1945and January 1946. The report further divulges that
the motor fuel tax was paid by claimants to the Depart-
ment on all sales in these’two months. As of January
31,1946, a new license certificate was issued to claimants
doing business as the North Side Petroleum Company,
this license was numbered 2539 and the old license num-
bered 2509 was cancelled.,

The report shows that the investigation of the dis-
tributor’s records and cross checking of receipts from
November 15,1945t0 January 31, 1946 disclosed th’at the
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November report above referred to was in error. It was
amended, according to the departmental investigation, so
as to report the inventory as of November 15, 1945, and
the receipts from that date to November 30,1945 all being
tax paid. The amended November report also shpwed
that as of November 30, 1945, the distributor had on
hand, tax paid, 17,040 gallons.

An amended report was also made for the month of
December 1945 showing that the said 17,040 gallons was
deductible from the accounting thus correcting the
amount of tax due for December 1945 from $2,626.22 to
$2,124.24 which shows an overpayment to the Department
by the claimants in the amount of $500.98.

The purpose of the Motor Fuel Tax Law as set forth
in the Act, is “to impose a tax upon the privilege of
operating each motor vehicle upon the public highways
of this State such tax to be based on the consumption of
motor fuel in such motor vehicle,” etc

It is based upon the amount of motor fuel consumed
in each motor vehicle. The tax is paid in the last analysis
by the ultimate purchaser but is collected in the first in-
stance by the dealer who is required to pay over to the
State all moneys so collected by it.

The money which is collected by the dealer and paid
by it to the State is not the proceeds of a tax assessed
against such dealer. The collection of the tax is made
through the instrumentality of the dealer, who acts as an
agent of the State in that behalf.

This case, therefore, is essentially different on the
facts from the cases which involve the voluntary payment
of an illegal or excessive tax.

Where money is paid to another under the influence
of a mistake of fact, that is, on the mistaken supposition
of the existence of a specific fact which would entitle the
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other to the money, and the money would not have been
paid if it had been known to the payer that the fact was
otherwise, it may be recovered. Mitchell and Hills vs.
State, 12 C.C.R. 317.

The record discloses that the payment made by this
claimant in this case clearly was made under a mistake
of fact and therefore claimant is entitled to the return
of the amount of money ,overpaid by it. An award is
therefore entered in favor of claimant in the sum of Five
Hundred Dollars and Ninety-Eight Cents ($500.98).

(No. 3713—Claim denied.)

GENEVIEVE SAUERHAGE, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion filed April 24, 1947.
HucH J. Dosss, for claimant.

Georce F. Barrert, Attorney General, and C.
ARrRTHUR NeBEL, Assistant Attorney General, for -re-
spondent.

DEDICATION OF PROPERTY FOR PUBLIC USE—construction Of public im-
provement thereon—effect of Deed of Dedication is to release claim for
damages thereto. Where private property, is acquired by Deed of Dedi-
cation, for the purpose of constructing public highways, instead of by

condemnation,-the payment of the consideration agreed upon, has the
same effect as the assessment of damages in condemnation proceedings.

BEeresTrOM, J.

By the complaint, which was filed on May 1, 1942,
claimant alleges, in substance, that she is the owner of
the property described as Lot 14, in Block 25, The Con-
solidated Coal Company of St. Louis First Subdivision
of landsin Sections 9 and 10, in Township 9 South, Range
2 West of the Third Principal Meridian, in Jackson
County, Illinois. That in the construction of F.A. Route

’
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144, the elevation of the land used for said highway was
changed and altered and the natural surface drainage of
said land was changed and the sub-surface drainage was
stopped and blocked or changed and altered. That a ditch
was dug along said highway and along the front of
cliamant’s property into which water from said highway
and other land drained and accumulated without ade-
quate draining facilities being provided in the construc-
tion of said highway. That on the night of October 16,
1941rain water accumulated in said ditch from said high-
way and other land and backed up and remained in said
ditch until the pressure or natural seepage thereof estab-
lished a new channel underneath the surface of claimant’s
property, by which said channel water flowed and seeped
back to and against the foundation of claimant’s home
located on said property to a height of three feet in the
basement thereof, covering canned goods and personal
property stored therein, and the house became out of
plumb and line and otherwise damaged.

Claimant seeks an award for $1,075.00 for damages’
sustained.

The record shows that claimant did, on April 25,
1940, execute a Deed of Dedication to the People of the
State of Illinois of a part of the property herein claimed
to be damaged, for the purpose of a public highway, and
which Deed of Dedication was recorded in the office of the
Clerk and Ex-officio Recorder for Jackson County, Illi-
nois on April 25, 1940 as document No. 16644. The land
described in said Deed of Dedication and shown on the
plat attached thereto is an integral part of the land de-
scribed in claimant’s complaint.

Where an owner conveys property for public use, the consideration

received for such conveyance covers all damages for property taken and
also damages for injury to adjacent property not taken, the same as an
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assessment of damages for property taken through a condemnation
proceeding would cover. \

Lepska v. State of Illinois, 10 C. C. R. 170;

Lampp v. State of Illinois, 6 C. C. R. 349;

Baker v. State of Illinois, 9 C. C. R. 115;

Chicago, Rock Island & Pacific,

Railway Co., v. Smith, 111111. 363;

Siekmann V. State of Illinois, 10 C. C. R. 286.

Claimant signed and delivered the Deed of Dedica-
tion and was paid the consideration given therefor. She
was at that time, and is now, the owner of the adjacent
property claimed to be damaged. From the record in this
case the general proposition of law above stated, in our
opinion, applies to this claim. Accordingly, it should be

denied.
The claim is therefore denied.

(No. 3908 — Claimant awarded $18.50.)

ARCHIE, BrRowN, Claimant, »s. STATE OF ILLINOIS, Respondent.
Opinion fited April 24, 1947.

Crarence B. Davis, Attorney for claimant.

Georcge F. Barrert, Attorney. General, and C.
ARrRTHUR NeBeL, Assistant Attorney General, for re-
spondent.

WORKMEN’S’ COMPENSATION AcT—when award may be made under.
Where employee of State sustains accidental injuries arising out of and
in the course of his employment an award for medical services ren-

dered may be made in accordance with the provisions of the Act, upon
compliance by the employee with the terms thereof

DAMRON, -J.

This is a claim for benefits under he Workmen’s
Compensation Act.

The record consists, of the following complaint, de-
partmental report, rule to show cause, transcript of evi-
dence, amended complaint, statement, brief and argument



of claimant, transcript of additional evidence taken on
December 27, 1946, claimant’s exhibits 1,2, and 3, com-
missioner’s report, and reporter’s bill for taking evi-
dence.

The evidence discloses that the above named claim-
ant, Archie Brown, on the 11th day of April 1944 was
employed by the Secretary of State as a janitor, that on
the last mentioned date, the claimant was a resident of
Springfield, Illinois.

The record further discloses that this claimant while
engaged in carrying boxes weighing approximately 75
Ibs. each from a State garage on 2nd Street to another
building located on 3d Street in Springfield, stepped into
a hole thereby causing him to fall to the ground. That
following said accident, the claimant immediately notified
his superior and engaged Dr. 1. B. English, a physician
and surgeon with offices in Springfield, who treated the
claimant from April 12to April 15,1944 for a hernia and
recommended that claimant purchase and wear a truss.
Claimant paid Dr. English, for medical attention, the sum
of $6.00 and expended the sum of $12.50 for a truss.

The claimant testified that immediately. after he
slipped, as aforesaid, he suffered pains in the region of
his stomach; that prior to said accident he had never suf-
fered pains in that region; that he had never suffered a
rupture prior thereto.

The evidence further discloses that claimant sub-
mitted to a physical examination by Dr. Percy C. May,
physician and surgeon, Centralia, Illinois, who diagnosed
his condition as a bilateral direct inguinal hernia and
recommended surgery estimated as follows : surgeon fees,
$150.00; anesthetist’s fee, $10.00; laboratory fee, $5.00;
hospital bill, $100.00, making a total of $265.00. He also
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estimated that the operation would require claimant to be
hospitalized for a period of about three weeks.

Claimant seeks an award for money expended by him
for medical services to Dr. English and the amount ex-
pended for a truss, and the sum of $265.00 representing
the estimated costs of surgeon fees, etc., in order to re-
pair said bilateral hernia.

On the basis of this record we make the’following
findings: that the claimant and respondent were on the
11th day of April 1944 operating under the provisions of
the Workmen’s Compensation Act, that on the date last
above mentioned, said claimant sustained accidental in-
juries which did arise out of and in the course of the
employment and that notice of said accident was given
said respondent and claim for compensation on account
thereof was made on said respondent within the time re-
quired under the provisions of said Act. That the earn-
ings of the claimant during the year next preceding the
injury are unascertainable for the reason that this record
fails to disclose said earnings. That petitioner at the time
of his injury was 75 years of age, a widower, and had no
children under 16 years of age dependent upon him for
support. That the necessary first aid and medical services
were not furnished by respondent.

The Court further finds that said claimant sustained
a bilateral inguinal hernia as a result of said accidental,
injury and that the respondent shall provide said claim-
ant with the necessary medical and surgical and hospital
services reasonably required to repair said hernia and to
cure or relieve from the effects of the injury as provided
in Paragraphs (a) and (d-1) of Section 8 of said Act,
as amended. The Court further finds that said respondent
shall pay to said claimant compensation based upon his
annual earnings at the time of said ‘injury during any
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period of incapacity from work as a result of such.opera-
tion as herein above ordered.

An award is hereby entered in favor of Archie
Brown, the claimant herein, in the sum of Eighteen Dol-
lars Fifty Cents ($18.50) representing an expenditure by
him of $6.00 for medical services rendered to him and
$12.50 expended by him for a truss.

The record discloses that Eileen Jones, a'court re-
porter with offices in the First National Bank Building,
Springfield, Illinois was employed to report and tran-
scribe the evidence in support of this claim, making a
charge therefor in the sum of $7.80. The Court finds
these charges to be fair, reasonable, and customary in
the community where the services were rendered.

An award is therefore hereby entered in the sum of
Seven Dollars Eighty Cents ($7.80) for the use of Eileen
Jones.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of, ‘“An Act concerning the
payment of compensation awards to State employees.”’

(No. 3943 —Claimant awarded $324.59.)

ARTHUR D. BRUNK, Claimant, vs. STATE oF ILLINOIS, Respondent.
Opinion. fled April 24, 1947.

L. G. PerreRLE, fOT Claimant.

Georce F. Bagrerr, Attorney General, and C.
ARTHUR NEeBeL, Assistant Attorney General, for re-
spondent.

WORKMEN’S COMPENSATION AcE—when award may be made under for
reimbursement of medical and hospital bills. Where an employee sus-
tains accidental injuries, arising out of and in the course of his em-
ployment and incurs medical and doctor bills, an award may be made

for compensation therefor.
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Damron, J.

This is a claim filed by the above claimant for bene-
fitsunder the Workmen’s Compensation Act. The record
consists of the complaint, departmental report, transcript
of evidence, commissioner’s report, claimant and re-
spondent’s waiver of brief, statement,, and argument,
and court reporter’s bill.

The record discloses that claimant on February 1,
1945 was employed by the Division for Delinquency Pre-
vention in the Department of Public Welfare of the State
of Illinois. He was head of the Regional Office at Urbana
and had supervision over the work of the various field
workers in that office. In addition, he was doing some
work for the Delinquency Prevention Division by helping
edit a manual regarding the work. This manual had pre-
viously been started‘by Mr. Arley Gillett, a former em-
ployee of the Division for Delinquency Prevention, who
on the last mentioned date was a coach of the Normal
High School and resided at 402 Virginia Avenue, Normal,
Ilinois.

Arrangements had been made for claimant and Mr.
Gillett to do further work on the manual at the latter’s
home on February 1,.1945. As the claimant approached
the place of meeting, he slipped and fell on the icy pave-
ment adjacent thereto. He was immediately taken to the
Brokaw Hospital where it was found he had suffered a
fracture of the right ankle. He was attended by physi-
cians who reduced the fracture. He was absent from his
duties throughout the month of February 1945 and in-
curred and paid medical bills in the sum of $244.00 and
hospital bills in the sum of $80.59, for which he has not
been reimbursed by the respondent.*

The departmental report filed herein shows that
claimant was paid full salary during his convalescing pe-
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riod amounting to $350.00 per month ‘for unproductive
time.

From the record we make the following findings:
that the claimant and respondent were operating under
the provisions of the Workmen’s Compensation Act and
that his accident did arise out of and in the course of
his employment by respondent. Inasmuch as claimant re-
ceived full salary during the time he was incapacitated,
his claim for temporary compensation under the Act
must be denied.

An award is therefore hereby entered in favor of
claimant, Arthur D. Brunk, in the sum of Three Hundred
Twenty-Four Dollars Fifty-Nine Cents ($324.59) to re-
imburse him for hospital bills amounting to $30.59,and
doctor bills amounting to $244.00, as provided in Section
8(a) of the Workmen’s Compensation Act, as amended.

Eileen Jones, court reporter with offices in the First
National Bank Building, Springfield, Illinois, was em-
ployed to take and transcribe the evidence in this case
and has rendered a bill in the amount of $14.00. The
Court finds that the amount charged is fair, reasonable
and customary and said claim is allowed.

An award is therefore hereby entered in the amount
of Fourteen ($14.00) Dollars for the use of Eileen Jones.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of, “An Act concerning the
payment of compensation awards to State employes.”’

(No. 3947 — Claimant awarded $1,407.00.)
JENNIE Noowawn, Claimant, vs. STATE orF lLLINOIS, Respondent.
Opinion filed April 24, 1947.

Perry D. WELLs and Groree D. CarBaRry, for claim-
ant.
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GrorcE F. BArreTT, Attorney General, and WiLLiAM
L. Morcan, Assistant Attorney General, for respondent.

WORKMEN’S COMPENSATION acr—attendant at Elgin Xtate Hospital —
when an award. for partial loss of wse of leg—may be made under.
Where an employee of the State sustains accidental injuries, in the
course of her employment, resulting in temporary total disability and
permanent partial disability, an award for compensation therefor may

be made in accordance with the Act, upon compliance by the employee
with the ternis thereof.

SAME —same. Expense of medical service incurred with the knowl-
edge and consent of- employer is compensable.

BercsTrROM, J.

Claimant, Jennie Noonan, filed her claim on January
10, 1946, alleging that she was injured on February 3,
1945 while employed by respondent at the Elgin State
Hospital and remains totally disabled and incapable of
performing any work.

The record consists of the Complaint, Departmental
Report, Respondent’s Waiver of Brief, and Transc}ipt of
Evidence.

The jurisdictional requirements of the Workmen’s
Compensation Act have been met, and we find from the
record that claimant was injured by an accident arising
out of and in the course of her employment.

Claimant was an attendant at the Elgin State Hos-
pital, and while walking toward the Administration
Building to make her daily duty report she slipped on an
icy sidewalk, fell and fractured her hip. She was imme-
diately hospitalized at the Elgin State Hospital where
she remained for a period of ten days, and then was
taken by ambulance to St. Luke’s Hospital, Chicago, Illi-
nois, where she remained six weeks under the care of Dr.
William R. Cubbins. Afterwards she was taken back to
the Elgin State Hospital where she received medical and
hospital treatment until January 8, 1946. After said date
she continued under the care of her own doctors, but the
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record does not contain their names or the amount of
money which was paid for her subsequent medical treat-
ments.
Claimant was 68 years old at the time of the acci-
dent and had no children under 16 years of age. At the
“time of the hearing before the Commissioner on Decem-
ber 19,1946 it was still necessary for the claimant to use
a crutch. Therecord is very inconclusive as to the degree
and extent of claimant’s permanent disability, but Com-
missioner East who observed the claimant while she testi-
fied at the hearing before him recommends an award
based on 25% total disability for loss of use of the leg.
Claimant’s wages at the time of said accident were
at the monthly rate of $125.00, or an average weekly wage
of $28.85; her compensation rate, therefore, would be
$14.42 per week to which must be added 17142 %, the acci-
dent having occurred after July 1,1943, or a compensa-
tion rate of $16.94 weekly. Claimant was hospitalized
until January 8, 1946, a period of 48 weeks from the date
of her injury. After her discharge from the hospital she
remained at home, and was unable to work and had not
been able to work up to the time of the hearing held on
December 19, 1946. She would, therefore, be entitled to
~ the maximum of 64 weeks, where an award is given for
specificinjury, for total temporary incapacity, or the sum
of $1,084.16, from which must be deducted the sum of
$716.31 which was paid claimant for unproductive time,
leaving a balance due her of $367.85 for total temporary
incapacity. From the record, we must conclude that she
incurred permanent disability to the extent of 25% loss
of the use of her leg, and is, therefore, entitled to com-
pensation for 471, weeks at the rate of $16.94 per week,
or a total of $804.65.
The record also shows that claimant paid Dr. Wm.
R. Cubbins the sum of $200.00 for medical service, and
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also expended the sum of $34.50 for ambulance service
to and from St. Luke’s Hospital, which expense was in-
curred with the knowledge and consent of the respondent,
and claimant is entitled to reimbursement for these ex-
penditures in the total amount of $234.50.

Lura Kingsley was employed to take and transcribe
the evidence at the hearing before Commissioner East,
and a charge of $10.00 was incurred for this service,
which is reasonable and customary.

An award is therefore entered in favor of claimant,
Jennie Noonan, in the sum of One Thousand Four
Hundred Seven Dollars ($1,407.00), all of which has ac-
crued and is payable forthwith.

An award is also entered in favor of Lura Kingsley
in the sum of Ten Dollars ($10.00).

This award is subject to the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employees.”

(No. 3958 — Claimant {awarded $2,375.25.)

SArRAHJEssup, Claimant, »s. STATE oF ILLINOIS, Respondent.
Opinion filed April 24, 1947.

JoHun M. Karns, James F. WHeaTLEY, for claimant.

Georce F. BarretT, Attorney General, C. ARTHUR
Nerer, Assistant Attorney General, for respondent.

COURT OF cLAIMS Law—damages—where State liable for damages
sounding in tort. Where it appears that claimant sustained serious
injuries as a result of a fall into an excavation adjacent to a parcel of
land owned and controlled by the State, but unguarded by flares or

rails of any kind, the negligence of the State is the proximate cause of
said injuries and an award for damages therefor is justified.

Damron, J.

About midnight on the 11th day of November 1945,
the claimant, Sarah Jessup, while walking on the side-
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walk along St. Clair Avenue, East Xt. Louis, Illinois, on
the south side thereof at a point approximately 50 feet
west of First Avenue, fell into an excavation adjacent to
a lot or parcel of land owned and controlled by re-
spondent.

The lot is described as 48 feet in width and having
a frontage on the south side of Xt. Clair Avenue 52 feet
westerly from First Avenue.

The State of Illiiiois acquired title to this parcel of
land by filing a petition of eminent domain in the County
Court of St. Clair County at Belleville; a jury trial was
had on June 14 and 15, 1945. The jury rendered its ver-
dict on June 15, 1945 and the decree was entered on July
6, 1945and an amended decree was entered in said Court
on August 23, 1945.

Prior to the filing of said petition of eminent domain
by the Department of Public Works and Buildings, said
lot was owned by Eva Cohen, Isaac Cohen, et al, and prior
to the time of the filing of said petition by respondent,
had started the erection of a building on said lot. In the
course of the construction approximately two feet of side-
walk had been excavated adjacent to said lot leaving an
opening approximately two feet wide and about forty feet
long running east and west. From the evidence it appears
the opening was about 3 feet deep.

The evidence discloses that at the time of the acci-
dent, no flares were lit, nor guard rails erected-of any
kind to warn pedestrians who were travelling upon said
sidewalk, except a small railing on the ends of the exca-
vation, the north edge was unprotected and the sidewalk
at that point was dark. As a result of the negligence of
respondent in leaving said excavation unguarded, the
claimant fell into it receiving severe injuries. Claimant
was lifted from the excavation and placed in an automo-
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bile and taken to her home in St. Louis. On the following.
day she was removed to the Deaconess Hospital in said
City on orders of her physician where a series of x-rays
were made which disclosed that she had suffered a cam-
pressed fracture of the 8th thoracia vertebra, contusions,
abrasions, and other injuries to her body. She remained
in the hospital several days receiving treatment, was
later removed to her home where she remained in bed
under the care of her physician. On the 18th day of Oc-
tober 1946, the testimony in support of this claim was
taken and at that time the testimony shows that she had,
from the date of the accident to the taking of. said testi-
mony, suffered severe pain and on orders of her physi-
cian was wearing a brace on her back. The medical testi-
mony shows that the compressed fracture of the 8th
thoracic vertebra was a permanent condition and it was
the opinion of the physician who treated her that she
would likely have to wear a brace throughout her: life-
time.

At the time of the accident, claimant was 40 years
of age, unmarried, and was employed at the St. Louis
Post Dispatch Newspaper, St. Louis, Missouri, at a sal-
ary of $48.50 per week and that as a result of her injuries,
lost considerable time at her employment. She has now
resumed her employment. In an effort to become relieved
and cured from her injuries she expended or became liable
to pay $375.25 on account of physicians, hospital and inci-
dentals incurred, in connection with her said injuries.
Under Section 7 Paragraph (C) of the Court of Claims
Law, claimant is entitled to an award for damages.

An award is therefore hereby entered in favor of
claimant, Sarah Jessup, in the sum of Two Thousand’
Three Hundred Seventy-Five ($2,375.25) Twenty-Five
Cents.
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(No. 3959-3960 Consolidated — Claimants awarded $2,500.00.)

JosepH PompProwiTz, DoING Business as L. C. L. TRANSIT Cowm-
PANY, AND INSURANCE Company oF NorRTH AMERIcA, Claim-
ants, vs. STATE oF ILLINOIS, Respondent.

AND
HaRTFORD FIRE INSURANCE Company, A CorporaTiON, Claimant,
v8. STATE oF ILLINOIS, Respondent.
Opinion filed April 24, 1947.

Mvyers and SNerLEy, for claimant.

Groree F. BARRETT, Attorney General and Wwm. L.
Morean, Assistant Attorney General, for respondent.

COURT OF cLAIMS acT—when award for damages in a case sounding
in tort may be made tinder Section 8, (c) of Act. Where it appears
,that a motor vehicle and trailer traveling on highway, sustained dam-
ages and damaged its cargo, as a result of driving into a dangerous
excavation on the road, which remained unguarded, and unbarricaded,
and unprotected, and without warning lights, at night, and there is no
showing of contributory negligence on the part of the operators of said
vehicles, an award may be made fof damages not to exceed the sum of
$2,500.00 under Section 8, (c) of the Court of Claims Act.

EvipeNcE—when sufficient to show negiigence of the State prozimate
cause .of (accident and resulting damages. Where witnesses for claimant
testify that dangerous excavation in road was unprotected by suitable
barricades and that where there were no flares lit or burning at night
to warn motorists of said hazard—and their testimony is not contra-
dicted, there is a sufficient showing to prove negligence on the part of
the State in its duty to properly warn the traveling public of the exist-
ence of a dangerous excavation. ,

|

EckerT, C. J.

On August 21, 1946, in the afternoon, employees of
the respondent excavated a hole in the paved highway
known as Skokie Road, (U.S. Highway 41), at a point
about 600 feet south of the Lake-Cook County line. The
hole was made in the outside, southbound lane of the four
lane highway, running north and south, at the extreme
westerly side of the pavement. The hole was ten feet by
ten feet, and approximately fifteen inches deep.
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Early the following morning, between 4:30 and 5:30,
while it was still dark, an employee of Joseph Pompro-
witz, driving a tractor and trailer from Waukegan to
Chicago, driving south on U. S. Highway 41, struck this
‘hole. The right front wheel of the truck went into the
hole; the tractor and trailer followed through, blowing
out five tires on the right side, and overturned.

The claimants allege that the respondent failed in its
obligation to maintain the highway in a reasonably
proper and safe: condition, and while making repairs,
failed to exercise reasonable care and caution in keeping
the highway safe for travel. Claimants allege that the re-
spondent was negligent in failing to fill in the excavation,
or in failing to maintain adequate and proper warning
'to the public of the existence of the excavation, or in fail-
ing to keep and maintain proper barricades around the
excavation, or in failing to keep and maintain lighted
flares around the excavation at night and during the early
morning hours.

The claimant, Joseph Pomprowitz, claims damages
to his tractor in the sum of $1,463.35, claims damages to
his trailer in the amount of $938.34, and claims damages
in the amount of $350.00 for the loss of use of the tractor
and trailer while being repaired. At the time of the acci-
dent, he was insured by the claimant, Insurance Company
of North America, against loss or damage to the tractor
by collision in excess of $250.00 deductible, and against
loss or damage to the trailer by collsion in excess of
$250.00 deductible. The claimant, Insurance Company of
North America, on September 10, 1945 paid to the claim-
ant, Joseph Pomprowitz, d/b/a L.C.L. Transit Company,
the amount of its liability on account of such insurance
in the amount of $1,901.69, and thereupon became subro-
gated to that extent to the rights and cause of action of
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the claimant, Joseph Pomprowitz, d/b/a L.C.L. Transit
Company, against the respondent.

The claimant, Hartford Fire Insurance Company,
alleges that at the time of the accident the refrigerator
trailer was transporting goods and merchandise of the
Kraft Foods Company, consisting of 11,880 pounds of
Philadelphia Cream Cheese Curd of the value of $2,-
959.12; that as a result of the negligence of the re-
spondent, 3,093 pounds of this cheese curd, of the value
of $770.16 was totally destroyed; that,the Kraft Foods
Company was forced to expend $121.32 in salvaging and
reprocessing the balance of the cheese curd; and that the
Kraft Foods Company suffered a total loss of $891.48
which the Hartford Fire Insurance Company has paid
under an insurance policy issued by it to the Kraft Foods
Company, insuring the company against loss or damage
to the cheese curd while being transported. The Hartford
Fire Insurance Company is therefore subrogated to the
rights and cause of action of the Kraft Foods Company
against the respondent.

Claimant, Joseph Pomprowitz, d/b/a L.C.L. Transit
Company, seeks an award for damages in the total sum
of $850.00 as follows :

$250.00 damage to tractor for which he was not insured;

$250.00 damage to trailer for which he was not insured;

$350.00 damage for loss of use of tractor and trailer while being
repaired.

Claimant, Insurance Company of North America,
seeks an award for damages in the amount of $1,901.69,
being the total loss and damage sustained to the tractor
and trailer for which the claimant was liable under its
policy of insurance.

Claimant, Hartford Fire Insurance Company-seeks
an award for damages in the amount of $891.48, being
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the total loss and damage sustained to the cheese cargo
for which claimant was liable under its policy of in-
surance.

Keith Walker Flynn, a witness for claimants, stated
that on August 21 and 22, 1945, he was employed by
Joseph Pamprowitz, d/b/a L.C.L. Transit Company, as a
transport driver; that on the early morning of August
22, he was driving a tractor and trailer, belonging to
Pomprowitz, south on Skokie Highway, U. S. Route No.
41, toward Chicago ; that he was hauling a cargo of cream
cheese curd from Beaver Dam, Wisconsin, the shipment
being consigned. by the Kraft Foods Company from
Beaver Dam, Wisconsin, to the Kraft Foods Company in
Chicago. The witness further testified that about 600 feet
south of the Cook County line, while driving in the ex-
treme right or extreme west lane of the four lane high-
way, while it was still dark, between 4:30 and 5:30 in the
morning, he noticed a black spot in the highway about
thirty-five or forty feet ahead of him. He testified that his
lights were burning and his brakes were in good order ;
that when he was within five to ten feet of the black
spot, he saw that it was a hole; that he swerved to the
left, but that he was unable to cut the truck short enough
to miss it, and caught the right front wheel in the hole.
The tractor and trailer followed through, blowing out five
tires on'theright side, and overturned. The witness stated
that there was no barricade in front of the hole, and that
there were no flares or lights of any kind around the hole.

The witness further testified that immediately after
the accident he went back to the hole and found two flare
pots on the grass at the side of the road, unlighted, filled
with oil, and cold. He also found a piece of a barricade on
the grass, five or six feet from the hole, at the side of
the highway.
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Edward W. Stapp, a witness testifying for claimant,
stated that he was a soldier in the U. S. Army on August
22, 1945; that in his spare time he drove a cab for the
Yellow Cab Company of Glencoe, Illinois that on the
early morning of August 22, 1945, between four and five
o’clock, while he was standing outside of the tavern,
Skokie Gardens, on U. S. Route 41, he saw a truck pass
the tavern, heard a noise, and saw the truck overturned.
He testified that about one-half hour before he had
driven south on U. S. Route 41 in his cab, and barely
missed hitting the hole in the pavement; that at that time
there was no barricade, nor light near this hole; that there
were some barricades off the road to the right, but there
were no barricades in front of the hole, and no flare pots.

Frank Glazic, a witness for the claimant, stated that
on August 22, 1945 he was employed as driver for the
Chair City Motor Express, driving one of its trucks from
Wisconsin to Chicago; that about two o’clock in the morn-
ing of August 22nd he was driving on the outside lane of
U. S. Highway 41 going south; that he saw the bole in
the pavement when he was about ten or fifteen feet from
it ;that before he saw the hole he noticed a piece of broken
barricade lying on the highway; that to avoid the barri-
cade, he swung to the inner lane, and barely missed the
hole. He testified that if ‘it had not been for the piece of
broken barricade he would not have swung to the inner
lane; and that there were no flare pots and no barricade
on the highway in front of the hole.

John L. Thomas, a witness testifying on behalf of
the respondent, stated that he is a field engineer employed
by the Division ‘of Highways ; that on August 21st, 1945,
after the hole in U. S. Highway 41 had been cut, about
4:30 o’clock in the afternoon, the helper on the highway
patrol filled all the flare pots and put up the barricades,
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ready for inspection, which took. place between 5:00 and
5:30 in the evening. He testified that before he left the
highway, the flare pots were lighted, and the barricades
were in place, one barricade and three lights; that the
flare pots burned kerosene; that there was no wind or
rain that night; and that the hole which the truck hit was
the farthest north of a series of excavations, the next
excavation being between 500 and 600 feet south of the
excavation in question. He testified that the flare pots
burn a, minimum of thirty hours.

Herbert Richardson, testifying on behalf of respond-
ent, stated that at, the time of the accident he was em-
ployed by the Division of Highways as a helper on a
truck; that on August 21, 1945, about 4:30 in the after-
noon, he filled three flare pots with kerosene, lighted them,
and placed them, with a barricade, before the hole; that
after lighting the pots, he went away and did not return,
but that the flare pots were all lighted the next morning
except the flares at the place of the accident. He also testi-
fied that the flare pots hold about a gallon of kerosene.

There can be no question that the respondent in the
construction, maintenance, and. repair of its highways
has a duty to exercise reasonable care and caution to pre-
vent injury to or destruction of life and property. Where
the respondent, in the course of road repairs, leaves a
deep excavation in the highway it is incumbent upon it
to take reasonable measures to guard against injury to
the public. Minimum safe-guards would be adequate bar-
riers and suitable lights, warning of the hazardous and
dangerous situation.

Here there was neither barricade nor light at the
hole in the pavement when the Pomprowite truck ap-
proached. There had been neither barrier nor light for
nearly three hours before this accident. Although the
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respondent’s employee testified that he filled the flares,
and lighted them, the evidence is undisputed that they
were full of kerosene when examined after the accident,
and were lying in the grass, cold, some distance off the
highway. If the respondent’s employee filled the flares,
and if they were still full of kerosene at the time of the
accident, they, either had not ‘beenlighted at all, or had
been lighted and almost immediately went out. It is ex-
ceedingly improbable that another motor vehicle broke
the barrier and put out the flares prior to darkness. At
that time of year it is not dark until 8:30 in the evening.
If flares had been lighted, they would have burned at least.
four hours before darkness. Since they hold a gallon of
oil, and burn thirty hours, they would have consumed al-
most a pint of kerosene.

It also seems quite improbable, if the barricade and
flares had been properly placed on the pavement in front
of the hole, that both of the flares would have been
knocked off the pavement by another motor vehicle and
set up nicely in the grass a considerable distance from
the edge of the pavement. At least one of them, after such
an accident, would have been found on,the pavement, or
in the large hole.

The highway in question is one of the heaviest
travelled highways in the State of Illinois, both day and
night, a fact well known to the respondent. After having
made an extremely hazardous and dangerous excavation,
the respondent put up a single barrier. It may or may
not have lighted flares. No further attention was given
to either barrier or flares after 5:30 in the afternoon.
Neither was in place at 2 o’clock the following morning.

The Court is of the opinion .that the respondent was
negligent in the performance of its duty to the traveling
public by failing to maintain, during the night of August

i



237

21st and the morning of August 22,1945, proper warning
of the existence of this dangerous excavation. Respondent
cannot meet its obligation to motorists traveling on a
busy, four lane highway, in these days of almost con-
tinuous commercial and personal motor travel, by putting
up a single barrier, lighting two or three flares in late
afternoon, and returning the following morning with a
hope and a prayer that all is well.

The record clearly shows that the respondent failed
to perform its duty as imposed by law; and that claim-
ants are without contributory negligence. All the allega-
tions as to damages, and as to the insurance of the trac-
tor, the trailer, and the cargo, are supported by com-
petent evidence, and are not denied by the respondent.

Section 8, C, of the Court of Claims Act, however
provides that an award for damages in a case sounding
in tort shall not exceed the sum of $2,500.00 to or for the
benefit of any claimant. An award to the Insurance Com-
pany of North America is for the benefit of Joseph
Pomprowitz, d/b/a L.C.L. Transit Company ; therefore
awards to the Insurance Company of North America
and to Joseph Pomprowitz, d/b/a, L.C.L. Transit Com-
pany may not exceed $2,500.00.

Awards are therefore entered as follows:

Joseph Pomprowitz, d/b/a L.C.L. Transit Company,
Five Hundred Ninety-Eight and 31,/100 Dollars ($598.31).

Insurance Company of North America, One Thou-
sand Nine ,Hundred and One and 69/100 Dollars ($1-
901.69).

Hartford Fire Insurance Company, Eight Hundred
Ninety-One and 48/100 Dollars ($891.48).
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(No. 3961—Claimant awarded $1,531.40.)

ELmER Enmory, Claimant, vs. STATE oF ILLINOIS, Respondent.

Opinion filed April 24, 1947.

RoserT H. Davis, for claimant.

‘Georce  F. Barrett, Attorney General, and C.
ARTHUR NEBEL, Assistant Attorney General, for re-
spondent.

WORKMEN’S COMPENSATION act—employee of the Department of Pub-
lic Works and Buildings within provisions of —when an award for a
permanent 50% loss of use of leg is justified. Where an employee of the
State sustains accidental injuries, arising out of and in the course of
his employment, resulting in a 50% permanent loss of the use of his left
leg—an award for compensation therefor may be made, in accordance

with the provisions of the Act, upon compliance by the employee with
the requirements thereof.

EckerT, C. J.

On June 22,1945 the claimant, EImer Emory, an em-
ployee of the Department of Public Works and Buildings,
Division of Highways, while mowing weeds and cleaning
the back slopes of Illinois Route No. 1,west of Ridgway,
in Gallatin County, Illinois, was struck by a car travelling
south on the highway. He was thrown to the pavement
and suffered a fracture of the left tibia.

Immediately following the accident, claimant was
taken to Lightner Hospital, at Harrisburg, Illinois, and
placed under the care of Dr. Joseph Lightner, who re-
ported a diagonal fracture of the left tibia about the junc-
tion of the middle and upper third. X-rays were taken,
the fracture was reduced, and put in a plaster cast. Claim-
ant remained under the care of Dr. Lightner until Jan-
uary 19, 1946, when the doctor reported to the respond-
ent that he had discharged claimant as of that date, and
that claimant would be able to work on February 15,1946.
Dr. Lightner also reported that there would be some per-
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manent disability because of claimant’s fear to use his
left leg and because “his age will probably hold him back
some.”’

At the time of the accident claimant and respondent
were operating under the provisions of the Workmen’s
Compensation Act of this state, and notice of the accident
and claim for compensation were made within the time
provided by the act. The accident*arose out of and in the
course of decedent’s employment.

During the year immediately preceding the accident
claimant’s earnings aggregated $1,426.75. He had no
children under sixteen years of age dependent upon him
for support. His compensation rate is therefore $13.72
per week. The injury having occurred subsequent to July
1,1943, this must be increased 17%4 %, making a compen-
sation rate of $16.12. Respondent has paid to claimant, on
account of temporary total disability, $16.12 per week
from June 23,1945 to. February 14,1946, or the total sum
of $545.77, and $149.00 on account of medical and hospital
services.

Inasmuch as claimant’s temporary total disability
terminated on February 14, 1946, he is not entitled to
additional payments on account of temporary total dis-
ability. No claim is made for further medical or hospital
services, so that the only question remaining is the nature
and extent of claimant’s permanent disability.

At the hearing.before Commissioner Jenkins, claim-
ant testified that his left leg was not strong; that he
could not stand on it very long; that it swells each day;
that he can not walk without the use of a cane; that he
lives a quarter of a mile from town, and can walk that
distance only with his cane; that it takes him 15 or 20
minutes for the walk; and that when he arrives in town
he is so tired that he is required to rest for 30 or 40 min-
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utes before he ecan walk again. Claimant also testified
that he has not worked since the injury.

Dr. Joe Bryant, testifying on behalf of claimant, stated
that a recent examination of claimant’s left leg disclosed
swelling, pain, and limitation of motion. Dr. Bryant testi-
fied that the condition was permanent, and that the only
work which claimant could do would be something sitting
down. The doctor stated that he found an overriding of
the fracture with a noticeable calcium deposit, and that
there was a shortening of about one inch.

From the departmental report, which forms a part
of the record in the case, from the testimony, and from
the opinion of the commissioner who observed the claim-
ant, the court is of the opinion that claimant has suffered
a 90% permanent loss of use of his left leg. He is there-
fore entitled to an award for 50% of his average weekly
wage for 95 weeks, increased 17%: %.

Doris Leavell of Shawneetown, Illinois, was em-
ployed to take and transcribe the evidence at the hearing
before Commissioner Jenkins. Charges in the amount of
$20.00 were incurred for these services, which charges
are fair, reasonable, and customary.

An award is therefore entered in favor of ‘Doris
Leavell in the amount of $20.00, and an award is entered
in favor of EImer Emory, in the amount of $1,531.40, pay-
able as follows :

$999.44, which has accrued, is payable, forthwith;
$531.96, is payable in weekly installments of $16.12 per week,
beginning April 24, 1947, for a period of 33 weeks.
This award is subject to the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employees.”’
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(No. 3963 —Claimant awarded $82.68.)

THE Liguip Careonic CorroraTION, Claimant, vs. STATE oF
ILLINOIS, Respondent.

Opinion filed April 24, 1947.
CLAIMANT, pro se.

Georce F. Barrert, Attorney General, for respond-
ent.

SuppLIES—lapse of apprépriation out of which could be Paid — before
presentment Of bill—sufficient unexpended balance wn appropriation—
when awwrd for value may Ve made. Where it clearly appears that
claimant furnished supplies or rendered services to the State, and for
which an appropriation existed out of which payment could be made
therefor, an award may be made for reimbursement or payment for said
supplies or services where such appropriation lapsed before payment
was made for same, and sufficient unexpended balance therefor remains
therein, on claim filed in reasonable time.

EckerT, C. J.

Respondent, through its Department of Public
Health, made duly authorized purchases of dry ice from
the_claimant during the months of May and June 1945,
totalling Eighty-two and 68/100 Dollars ($82.68). The
appropriations for the payment of these items lapsed be-
fore the invoices could be cleared for payment by the de-
partment. The invoices, however, had been submitted
within a reasonable time, and non-payment is without
fault on the part of the claimant’. Sufficient funds re-
mained unexpended in the appropriation~to pay for the
same.

An award is therefore entered in favor of the claim-

ant in the amount of Kighty-two and 68/100 Dollars
($82.68).
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(No. 3973 —Claimant awarded $343.63.)

ANNA JENKINS, Claimant, vs. STATE oF lLLINOIS, Respondent.
Opinion filed April 24, 1947.

Mever and MEever, for claimant.

Georce F. Bamrert, Attorney General, and C.
ArTHUR NEeBEL, Assistant Attorney General, for re-
spondent.

WORKMEN’S COMPENSATION ACT—-—(Ltt@’f’bd:m’Lt at Alton State Hospital
within provisions of — whenclam for total temporary disability may be
allowed under. Where an employee of the State sustains accidental
injuries arising out of and in the course of his employment, resulting in
temporary total disability—an award for compensation therefor may be
made in accordance with the provisions of the Workmen’s Compensation

Act, upon compliance with the requirements of the act and proper proof
of claim for same.

Same—claim for partaal permanent disability—proos necessary to
sustain. To obtain an award for partial permanent disability under
Paragraph “D” of Section 8 of the Workmen’s Compensation Act, there
must be proof of a difference between the average amount which claim-
ant earned before the accident, and the average amount which she is
earning or is able to earn in some suitable employment after the acci-
dent.

BercstrOM, J.

Claimant, Anna Jenkins, filed her claim on July 15,
1946 alleging that while in the performance of her duties
as ward attendant at the Alton State Hospital she was
attacked by an inmate on April 15, 1945 and, as a result
thereof, she suffered serious and permanent injuries.

At the time of the accident, claimant and respondent
were operating under the provisions of the Workmen’s
Compensation Act of this State, and notice of the acci-
. dent and claim for compensation were made within the
time provided by the Act. The accident arose out of and
in the course of claimant’s employment.

On April 15, 1945, while claimant was attempting to
direct a new patient to her chair, the patient became

"
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violent and severely and repeatedly struck claimant upon*
her face, throat, chest and body. The patient was a power-
ful woman, weighing about 250 pounds. After completing
her day’s work, claimant testified she felt weak and ill,
and unsuccessfully tried to locate one of the hospital doc-
tors. She then went home and placed herself in the care of
Dr. Baker and stayed in bed for three weeks. After that,
for a period of almost a year, it was necessary for her
to stay in bed part of each day. During this time she was
also treated by other doctors. Dr. James F. McFadden,
who qualified as a specialist in nervous and mental dis-
eases, testified that he examined claimant on August 5,
1946 and again on December 13, 1946; that claimant was
suffering from a functional nervous disease known as
neurosis; that in his opinion it was caused by the trauma
she sustained at the time of the accident; that his prog-
nosis as to her eventual cure was not favorable, and that
sho would not be able to do any physical work. On cross
examination he .admitted that claimant’s menopause
might have been a contributing factor to her present con-
dition. In a lengthy medical report regarding claimant’s
condition made by Dr. Dan Tucker Miller, which was sub-
mitted into evidence by stipulation, he states.in his con-
clusion—

“In addition to the physical impairments above described, this
woman gives every evidence of having a very serious neurosis. ' If it
can be reasonably established that she did not suffer from this neurosis
prior to the injury, it is my opinion that it has been caused by the acci-
dent. If she did have a functional nerve impairment prior to the acci-
dent of April 15, 1945 then, of course, the extent of same has been very
greatly increased by the accident. Inasmuch as the neurosis has per-
sisted for approximately twenty months, it is also quite well established
that this patient will continue to suffer from this type of nerve ailment
for months or years to come. Whether or not good treatment will
eventually lead to recovery of this functional nerve ailment is uncertain.

As to the organic injuries involving the osseous system, these impair-
ments are, of course, permanent.”
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From the evidence, it would appear that claimant is
suffering from a functional nervous disease aggravated
by the accident, with the possibility that her menopause
‘was a contributing factor.

The: record shows that she was employed by the
Bellefontaine Farms as cottage supervisor on June 6,
1946 at a monthly salary of $100.00. Whatever physical
incapacity claimant now has, it apparently is partial, and
payment of compensation, if any, would be under Sec. 8,
Par. D of the Workmen’s Compensation Act. As there is
no difference between -the average amount which she
earned before the accident and the average amount which
she is now earning, an award cannot be made under the
said Sec. 8, Par. D.

Medical bills were submitted as follows :

Dr. L. L. Baker. ... e PP $10.00
Dr. James F. McFadden ....vuvuvuiiiiiiiiiiiiinnsnsnsnsnsnsnens 53.00
Dr. George lves, Clinical Laboratory.. ....covviviiiiniiennnnn. 5.00

The record does not disclose that these bills or any
other medical charges were authorized by respondent, but
to the contrary the Department of Public Welfare in their
report say “Since Mrs. Jenkins did not report to a physi-
cian following her injury, we had no opportunity to
examine her and determine the extent of her injury or
recommend treatment or administer treatment following
the injury, and cannot give additional evidence as to what
injury she may have sustained.’”” Apparently claimant
elected to employ her own doctors and this being the case,
under paragraph (a) Section 8 of the Workmen’s Com-
pensation Act, it necessarily must be at her own expense.

The earnings of persons employed in a similar ca-
pacity as claimant earned $1,200.00 per year. Her average
weekly wage would be $23.08 which would make her com-
pensation rate $11.54 weekly, to which must be added
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17% %, her accident having occurred after July 1943,
making her total weekly compensation rate $13.56. Claim-
ant is entitled to receive compensation for total temp-
orary disability of $13.56 from April 16, 1945to June 6,
1946—59 2,7 weeks—or $803.92, from which must be de-
ducted the sum of $460.29 paid claimant for unproductive
time, leaving a balance due her for total temporary dis-
ability of $343.63.

Floriene Stricker of Alton, Illinois, was employed to
take and transcribe the evidence at the hearing before
Commissioner Jenkins, and a charge for $15.60 was in-
curred for this service, which is reasonable and cus-
tomary.

An award is therefore allowed to the claimant, Anna
Jenkins, in the sum of $343.63, all of which has accrued
and is payable forthwith.

An award is also made to Floriene Stricker for the
sum of $15.60.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employees.”

(No., 3974 —Claimant awarded $4,800.00.)
FLorence HowarD, Winow orF CarRL B. HowARD, DECEASED,

Claimant, ws. STATE oF lLLINOIS, Respondent.
Opznaon filed April 24, 1947.

A. Wapsworra ArpLEBY, fOr claimant.

Georce F. Barrett, Attorney General, and C.
ArTHUR NEBEL, Assistant Attorney General, for re-
spondent.

WORKMEN’S COMPENSATION AcT—attendant at Illinois School for the

Deas within provisions 0f - whenaward mlay be made for death of em-
ployee under. Where an attendant at Illinois School for the Deaf sus-
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tains accidental injuries, arising out of and in the course of his employ-
ment, resulting in his death, an award may be made for compensation
therefor, in accordance with the provisions of Section 7 (@) of the
Workmen’s Compensation Act, to those legally entitled thereto upon
compliance with the requirements of the act and proper proof of claim

for same.
Fcekerr, C. J.

On May 26, 1946, Carl B. Howard, an employee of
the respondent in the Department of Public Welfare,
while passing through the kitchen of the Illinois School
for the Deaf at Jacksonville, Illinois, to inspect and ser-
vice refrigeration equipment, slipped and fell upon the
floor. The fall resulted in a fracture of his left femur.

Mr. Howard was immediately hospitalized at Passa-
vant Memorial Hospital, Jacksonville, under the care of
Dr. F. A. Norris, Dr. Reginald Norris, and Dr. George
L. Drennan. Mr. Howard died on June 10, 1946, as a re-
sult of a pulmonary embolus.

At the time of thg accident, which resulted in the
death of Carl B. Howard, the employer and employee
were operating under the provisions of the Workmen’s
Compensation Act of this state, and notice of the acci-
dent and claim for compensation were made within the
time provided by the act. The accident arose‘out of and
in the course of decedent’s employment.

Dr. F. A. Norris, a witness testifying for claimant,
stated that immediately -following the accident X-rays
were taken which showed an entra-capsular fracture of
the left hip. The hip was then pinned, and three days later
four additional pins were inserted. One of these subse-
quently slipped out of place and Dr. Norris felt it should
be removed to prevent its interfering with the desired re-
sult. Two days later the offending pin was taken out and
replaced; on June 10th the decedent had *“a typical pul-
monary embolus,”” which was massive and fatal. Dr. Nor-
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ris testified that the injury was the direct cause of the
death, an embolus being one of the great hazards of
surgery.

Mr. Howard’s earnings during the year immediately
preceding his death were $2,670.00; claimant therefore
is entitled to an award in the sum of $4,000.00. Since the
death occurred subsequent to July 1,1945 this must be
increased 20%, making a total of $4,800.00. The compen-
sation rate is the maximum of $15.00 per week, increased
20%, or $18.00.

An award is therefore entered in favor of the claim-
ant, Florence Howard, in the amount of $4,800.00 to be
paid to her as follows:

$ 828.00, accrued, is payable forthwith;

$3,972.00, payable in weekly installments of $18.00 per week, be-

ginning on the 29th day of April, 1947, for a period of
220 weeks, with an additional final payment of $12.00.

All future payments being subject to the terms and
conditions of the Workmen’s Compensation Act of Illi-
nois, jurisdiction of this cause is specifically reserved for
the entry of such further orders as may from time to time
be necessary.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employees.”’

(No. 3977 —Claimant awarded $900.38.)

BoarD oF EbucATioN oF ScHooL DistricT No. 129 WINNEBAGO
County, lILLinots, Claimant, wvs. -STATE OoF ILLINOIS, Re-
spondent.

Opinion,filed April 24, 19j7.
TrHomas and Dawvis,for claimant.
Georee F. Barrerr, Attorney General and C.
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ARTHUR NEBEL, Assistant Attorney General, for re-
spondent.

BOARD OF EDUCATION OF SCHOOL DISTRICT NO. 129, WINNEBAGO COUNTY —
when claim. for tuition due for pupils who are children of parents or
guardians employed w»n military encampments owned or wsed by State or
Federal Government—may be allowed. Under authority of paragraph
A-1, Section 2343, Chapter 122, Illinois Revised Statutes 1943, the State
contributes to school districts which have pupils who are children of

parents or guardians employed in military encampments owned or used
by the State or Federal or a United States Veterans Hospital, etc.

Samp—appropriations—Iapsed or exhausted —when award justified.
Where, by reason of the provisions of Chapter 127, paragraphs 161 and
163, I11. Rev. Statutes 1945, the school appropriations for the year in
question would not have been available and have either been used, or
have lapsed and that by reason of the foregoing, claimant was deprived
of adequate remedy by way of proceedings in mandamus, and the super-
intendent of Publio Instruction admits the amount claimed, an award
for same is justified.

BercsTtrOM, J.

Claimant, Board of Education of School District No.
129, Winnebago County, Illinois, filed its claim on August
26, 1946.

Claimant seeks to recover from respondent the sum
of $900.38 under the authority of paragraph A-1, Section
23434, Chapter 122, Illinois Revised Statutes 1943, which
provides for State contributions to School Districts which
have pupils who are children of parents or guardians
employed in military encampments owned or used by the
State or Federal Government or a United States Vet-
erans Hospital, etc.

By stipulation, the record in this case consists of the
complaint together with the exhibits attached thereto, and
the report of the Office of the Superintendent of Public
Instruction of the State of Illinois dated January 16,1947
which has been filed in this case, and the stipulation.

The complaint alleges, and contains as a part there-
of, photostatic copy of a petition filed by claimant for a
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Writ of Mandamus in the Circuit Court of Winnebago
County, Illinois, case No. 52263, wherein in Count 1 peti-
tioner prayed for an order on the defendant, Vernon L.
Nickell, as Superintendent of Public Instruction of the
State of Illinois, commanding him in the due course of
administration of the affairs of his office, to prepare and
certify to the Auditor of Public Accounts of the State of
Illinois, the tuition claims of said petitioner for the school
year ending June 30, 1944, or to amend the claim for tui-
tion of School District No. 129, Winnebago County, Illi-
nois, as heretofore certified to said Auditor of Public
Accounts of the State of Illinois, in accordance with the
terms and provisions of the Statutes of the State of Illi-
nois, said claim to be certified in the sum of $1,470.00. It
also contained a prayer that the Court order the defend-
ant, Arthur C. Lueder, as Auditor of Public Accounts of
the State of Illinois, commanding him in the due course
of administration of the affairs of his office, to permit
the superintendent of Public Instruction of the State of
Illinois to prepare and certify to him the tuition claim of
School District No. 129, Winnebago County, lllinois, for
the school year ending June 30, 1944, or to amend the
tuition claim of said School District heretofore certified
to him, all in accordance with the terms and provisions
of the Statutes of the State of Illinois, said claim to be
certified in the sum of $1,470.00; and, wherein in Count
IT of the same petition, the same prayers were set forth
except that the amount was $900.38 and for the school
year ending June 30, 1943. The petition was later
amended and Count IT stricken from the petition. Sub-
sequently, on April 16, 1945, an order was entered by
the Court in said proceedings substantially allowing the
prayer of the petition as contained in Count 1.

The complaint filed herein also alleges that the funds
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for the sum of $900.38 for tuition due the said School
District for the school year ending June 1943 could not
be reached by court order in the action for a Writ of
Mandamus unless and until there had been made a re-
computation of the claims of all school districts within
the State of Illinois, which districts exceed 13,000 in num-
ber; that such recomputation would have caused a delay
in the payment of tuition claims to school districts and
would have worked irreparable injury to all such dis-
tricts, and similarly, would have imposed undue hardship
upon the Auditor of Public Accounts of the State of Illi-
nois in the performance by him of the regular functions
of his office. That since June 1943 the school appropria-
tions for the State of Illinois, for that year, have either
been used, or have lapsed, and funds which-would have
been available for disbursement under order of Court,
were not then available by reason of the provisions of
Ch. 127, par. 161, 163, Ill. Rev. Stats., 1945, which pro-
vides :

“161. For what period appropriation available. When an appro-
priation shall be made without restriction as to the time of its use, it
shall be available for expenditure for the purposes and to the amount
therein stated, from the date that the act becomes effective to and in-
cluding the thirtieth day of June of the year in which the next General

Assembly shall convene;”

“163. Warrants may issue until what time. In payment of con-
tracts made and liabilities incurred within .the times specified in this
Act, warrants may issue at any time until the expiration of the first
fiscal quarter after the adjournment of the General Assembly held next
after that at which the appropriation was made;”

and that by reason of the foregoing, claimant was de-
prived of adequate remedy by way of proceedings in
mandamus, and therefore brought this, its claim, before
the Court of Claims of the State of Illinois.

The record contains a report from the Superin-
tendent of Public Instruction of the State of Illinois con-
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curring to the facts as alleged, and further states “The
amount asked by the District has not been paid and it ap-
pears that the plaintiff is entitled to the sum of money
which has been asked for.”’

Through the mandamus proceedings filed in the Cir-
cuit Court of Winnebago County, Illinois, claimant ob-
tained relief for the school year ending June 30, 1944.
The facts are the same with respect to the school year
ending June 30, 1943, and claimant dismissed its man-
damus proceedings affecting this school year for the
reason that it would have required a recomputation of
the claims of over 13,000 school districts in the State of
Ilinois. This would have caused unreasonable delay in
the payment of such tuition claims, and would have re-
quired considerable administrative detail work to make
such a recomputation. From the record, claimant is en-
titled to an award for the sum of money claimed.

An award is therefore entered in favor of the Board
of Education of School District,No. 129, Winnebago
County, lllinais, in the sum of $900.38.

(No. 3984 —Claimant awarded $5,340.00.)
RuBY Baker, Wipow oF FREDERICK C. BAKER, DECEASED,

Claimant, vs. STATE oF lLLINOIS, Respondent.
* Opinion filed April 24, 1947. @

PauL F. Jones, for claimant.

Georee F. Barrett, Attorney General, and C.
ARrRTHUR NEeBEL, Assistant Attorney General for re-
spondent.

‘WORKMEN’S COMPENSATION act—employee of Department of Insur-
ance—when death results in the course ,of employment—an award may

be made for compensation therefor under Section 7 (a) of Act. The
identical questions presented here have been ,before this Court ‘and
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decided in Miller vs. State, and Taylor vs. State, ante, this volume, and
what was said in those cases is applicable here, and permits of no,
distinction between an employee of the Department of Insurance, and
an employee of the Department of Revenue or the Department of Public
Health.

EckerT, C. J.

The decedent, Frederick C. Baker, was employed by
the respondent in the Department of Insurance, Division
of Licenses, at the time of his death, and had been so em-
ployed since May 15, 1941. His employment required that
he investigate violations of insurance laws wherever such
* violations might occur. Much of his work was, of neces-
sity, done in Chicago.

During the latter part of May, and the first week of
June, 1946, the decedent was assigned to work in- Chi-
cago, and he was authorized by his department to stay at
the LaSalle Hotel. Early in the morning of June 5th, a
disastrous fire occurred at the hotel in which Mr. Baker
lost his life. He left the claimant, Ruby Baker, his widow,
and Ruth Ann Baker, his fifteen year old daughter, sur-
viving.

The Director of Insurance had immediate notice of
Mr. Baker's death, and demand for compensation was
made by the claimant within six months thereafter.

There is no dispute as to the facts. The respondent,
however, raises two questions of law which have pre-
viously been presented and determined'by this court in
the case of Lilla M. Miller vs. State of Illinois, No. 3991,
16 C.C.R.; Margaret L. Taylor vs. State of Illwnois, No.
3996, 16 C.C.R. The decisions in those cases are controll-
ing here, and permit no distinction between an employee
of the Department of Insurance and an employee of the
Department of Revenue or the Department of Public
Health.
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The court, therefore, finds, that the death of Fred-
erick C. Baker arose out of and in the course of his em-
ployment, and that as an employee of the Department of
Insurance he was entitled to the benefits of the Work-
men’s Compensation Act of this State.

Mr. Baker’s earnings during the year immediately
preceding his death were in excess of $4,000.00, so that
claimant is entitled to an award in the sum of $4,45000.
Since the death occurred subsequent to July 1,1945, this
must be increased 20%, making a total award of $5,340.00.
The weekly compensation rate is the maximum of $15.00,
increased 20% or $18.00. :

Award is therefore entered in favor of the claimant,
Ruby Baker, in the amount of $5,340.00 to be paid to her
as follows:

$ 828.00, accrued, is payable forthwith;
$4,512.00, is payable in weekly installments of $18.00, beginning on

the 24th day of April, 1947, for a period of 250 weeks,
with an additional firel payment of $12.00.

All future payments being subject to the terms and
conditions of the Workmen’s Compensation Act of Illi-
.nois, jurisdiction of this cause is specifically reserved for
the entry of such further orders as may from time to time
be necessary. |

This award is subject to the approval of the Gover-'
nor as provided in Section 3 of “An Act concerning the
payment of ‘compensation awards to State employees.”’

(No. 3987 —Claimant awarded $1,620.00.)

ALBERT E. CooLibcE, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion filed April 24, 1947.

L. Richarpo WaIrNEY, fOr claimant.
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Georce F. BarreTT, Attorney General, for respond-
ent.
WORKMEN’S COMPENSATION AcT—employee of Division of Highways

within promsions of — hen award for compensation for partial loss of
use of arm may be made under. Where it appears that an employee of
the State sustains accidental injuries, arising out of and in the course
of his employment, resulting in 40% functional loss of use of his right
arm, an award may be made for compensation therefor, under the pro-
visions of the Act upon compliance by the employee with the terms
thereof.

DawmRron, J.

This is a claim under the Workmen% Compensation
Act for an injury to the above named claimant which,
occurred on the 25th day of September 1945.

The record consists of the complaint, report of the
Division of Highways, respondent’s waiver of Dbrief,
statement, and argument, report of the attending phy-
sician, stipulation that departmental report shall consti-
tute the record, claimant’s waiver of brief, statement,
and argument, and the report of Commissioner East.

The departmental report shows that the claimant
resides at EImwood, Peoria County, Illinois, is married,
64 years of age and had no children under 16 years of
age dependent upon him for support at the time this
cause of action arose. He was first employed by the
Division of Highways as a highway maintenance patrol-
man Manch 22, 1941 at a salary of $125.00 per month.
Although his classification remained unchanged, his sal-
ary rate was increased on the following dates to the
amounts indicated thereafter : December 1,1941, $135.00;
July 1,1943, $150.00; July 1, 1944, $160.00. July 1,1945
his classification was changed to that of highway section
man and his salary was increased to $184.00 per month.
He continued in the same classification and at the same

salary rate until the date of his injury, making his salary
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for the year next preceding the date of his injury amount
therefore to the sum of $1,995.47. ‘

On September 21, 1945, claimant was standing on a
pile of posts, loading a highway truck when the post he
was standing on rolled from under his feet causing him
to fall to the ground striking his right shoulder with
great force.

Although his shoulder was painful, Mr. Coolidge
thought it would improve without treatment ; by Septem-
ber 26, the pain had increased so he reported the injury
to the Peoria office of the Division of Highways. He was
advised to see a doctor immediately. Claimant consulted
his family physician who advised heat and limited use;
however, the shoulder responded poorly to the treatment,
and on October 28, his family physician suggested exam-
ination by Dr. Hugh Cooper, who maintained offices in
Peoria. On October 29, 1945, Dr. Cooper reported to the
Division of Highways that claimant was suffering from
¢“¢sub-deltoid bursitis’’ of the right shoulder. On Janu-
ary 5, 1946 Dr. Morton, the family physician, reported
to the Division of Highways as follows: ‘‘Mr. Albert
Coolidge is still under my care for his shoulder. His
recovery Is still indefinite.”” The claimant remained
under the care of Dr. Morton who gave him hydro-
therapy and massage treatments of the injured shoulder
and discharged him from further treatment on March
30, 1946.

The respondent has paid the following bills incurred
in this accident : Dr. Hugh Cooper, .Peoria, $6.00; Dr. D.
H. Morton, Elmwood, $8.00; St. Francis Hospital,
Peoria, $34.50.

The record contains a copy of a letter dated Febru-
ary 14, 1947 signed by Dr. Hugh Cooper, Orthopedic
Surgeon, Peoria, Illinois, which states that this physician
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examined claimant on October 29, 1945 and at that 'time
claimant. had considerable limitation of rotation and
abduction of the right shoulder joint. X-rays at that
time were negative so far as any fracture or dislocation
was concerned. He saw claimant a month later at which
. time he still had rather marked limitation of motion in
the shoulder joint and in the opinion of this physician,
was unable to work.

Commissioner East heard the testimony in support
of this claim, observed the claimant, examined and
manipulated the shoulder and reports that claimant has
suffered a 40% functional loss of use of the right arm
and we adopt his recommendation as a basis of our
award.

Claimant's average weekly wage, based on his an-
nual earnings for the year next preceding the injury, is
$38.37. The compensation rate therefore is $18.00. |If
claimant had lost the complete use of his right arm, he
would have been entitled to receive, under the Work-
men's Compensation Act, as amended, the sum of $18.00
for 225 weeks. Having lost 40% of the functional use of
this arm, claimant is entitled to 90 weeks at. his compen-
sation rate, making the sum of $1,620.00.

An award is therefore hereby entered in favor of
Albert E. Coolidge in the sum of One Thousand Six Hun-
dred Twenty ($1,620.00) Dollars representing 40% func-
tional loss of use of his right arm as provided under
Section 8(e) of the Workmen's Compensation Act, as
amended. Of this amount, the sum of $1,476.00 has ac-
crued, representing 82 weeks as of April 23, 1947 which
is payable in a lump sum forthwith. The remainder of
said award, amounting to the sum of $144.00, is payable
to claimant at the rate of $18.00 per week beginning
April 30, 1947 and 'continuing weekly thereafter at said
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compensation rate until the last mentioned sum is fully
paid.

This award is subject to the approval of the Gov-.
ernor as provided in Section 3 of, “An Act concerning
the payment of compensation awards to State em-
ployees.”’

(No. 3989 —Claimant awarded $52.75.)
SHELL OiL CompANy, INC., Claimant, vs. STATE oF ILLINOIS,
Respondent.
Opinion filed April 24, 1947.

Swere O Co., pro se.

Georce F. BarreTT, Attorney General, for respond-
ent.

SuppLies—Iapse of appropriation out of which could be paid — before
presentment of »ill—suficient unexpended balance an appropriation—
when award for value may be made. Where, it clearly appears that
claimant furnished supplies or rendered services to the State, for
which an appropriation existed out of which payment could be made
therefor, an award may be made for reimbursement or payment for said
supplies or,services where such appropriation lapsed before payment

was made for same, and sufficient unexpended balance therefor remains
therein, on claim filed in reasonable time.

BercsTtrOM, J.

This claim was filed on September 20, 1946 by the
claimant, Shell Oil Company, Inc. for $52.75, which claim-
ant alleges is due for deliveries of gasoline and oil to the
Illinois Soldiers’ and Sailors’ Children’s School, Normal,
Ilinois.

The record consists of the Complaint, Report of The
Illinois Soldiers’ and Sailors’ Children’s School of Nor-
mal, Illinois, and Waivers of Briefs.

The complaint alleges that deliveries were made to
the said School as follows :



May 1,1945—100 gal. gasoling.. ...uvveeierernnsrernnssennnsees $13.40
May 26,1945—100 gal. gasoline.....cviveiiiiiiineninnnnensnnens 13.40
June 26, 1945—49 gal. Oil. cvviiiiiii i 9.31
June 26, 1945—52 gal. 0il.. c.vviiiiiiiiiiii e 16.64

10 €Y $52.75

and that invoices were submitted within a reasonable
time, but could not be paid because of the expiration of
the time limit for payment from the appropriation of the
63rd biennium. The merchandise was ordered and de-
livered under State of Illinois blanket purchase order
number D-124367 for period July 1, 1944 to June 30,1945.

In the report of The Illinois Soldiers' and Sailors'
Children's School, receipt of the merchandise is acknowl-
edged; also that claimant has not received payment.

Where claimant has rendered service to the State of
Illinois in accordance with a duly authorized contract,
has submitted its statement of costs and charges to the
respondent within a reasonable time and has, not received
payment, there remaining a sufficient unexpended balance
in the appropriation from which payment could have been
made, the claimant is entitled to an award. (The Texas
Company vs. State of Illinois, 15 C.C.R. 112; Illinois Bell
Telephone Company vs. State of Illinois, 15 C.C.R. 115
and cases therein cited).

An award is therefore entered in favor of claimant,
Shell Oil Company, Inc. in the sum of $52.75.

(No. 4001 —Claimant awarded $2,160.00.)

Grover T. WHiTE, Claimant, vs. STATE oF lLLINOIS, Respondent.
Opinion filed April 24, 1947".

Freperick E. MerriTT, for claimant.

Georcge F. BarretT, Attorney General, and C.
ArtaUr NEeBEL, Assistant Attorney General, for re-
spondent.



259

WORKMEN’S COMPENSATION act—employee an the Department of Pub-
lic Works and Buildings—uwithin promsions of — when award for coni-
pensation for thle loss of an eye justifiecs. Where it appears that an
employee of the State sustained accidental injuries arising out of and
in the course of his employment resulting in the loss of an eye, an
award may be made for compensation therefor, under the provisions of
the Act, upon compliance by the employee with the terms thereof.

BercsTrOM, J.

This claim was filed on December 16, 1946, and
alleges that claimant, Grover T. White, was employed by
respondent in the Department of Public Works and
Buildings, Division of Highways, and while so employed
on August 20, 1946 unloading rock out of a railroad car
onto a conveyor belt and in the course of his employ-
ment, his right eye became filled with foreign material
and dust, became infected and, as a result, later had to
be removed. He claims compensation for the loss of his
right eye.

The record consists of the Complaint and Report of
the Division of Highways. From the reoord, the jurisdic-
tional requirements have been satisfied, and the claim-
ant was injured during the course of and out of his em-
ployment.

August 20, 1946, the day on which this cause of ac-
tion arose, claimant was 53 years of age, married, and
had one child six years of age, dependent upon him for
support. He was first employed by the Division of High-
ways as a common laborer on June 28, 1946 at a wage
rate of $1.10 per hour. His classification and wage rate
remained unchanged during his period of employment
with the Division of Highways. Earnings .exclusive of
overtime for his period of employment were $468.33. Em-
ployees working in a capacity similar to that of claimant
ordinarily work less than 200 days per year. Eight hours
constitute a normal working day. His compensation rate,
therefore, would be $15.00 per week. The injury having

¢
’
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occurred subsequent to July 1945 this must be increased
20%, making a compensation rate of $18.00 per week.

On August 20, 1946 claimant was engaged in trans-
ferring crushed limestone rock from railroad cars to
trucks by hand shoveling. The scene of operation was the
Illinois Central Railroad siding in Kinmundy, Marion
County, Illinois. The shoveling by several employees
caused much dust to be raised and, on several occasions
during the day, limestone dust got into claimant’s eye.
On each écasion he attempted to rub the dust out of his
eyes, and continued with his work. That evening his right
eye began to smart and burn. In the days following, his
eye continued sensitive, and claimant secured colored
glasses to protect it from the sunlight and the dust re-
sulting from the nature of the work.

He did not report his injury to the Division of High-
ways until September 16, 1946. His foreman requested
him to go to the Haley Eye Infirmary, Centralia, Illinois,
for treatment. Dr. Max Kirschfelder of the Haley Eye
Infirmary, who examined claimant’s eyes requested au-
thorization for his hospitalization. The Division of High-
ways made an investigation of the injury and then com-
pleted arrangements for such treatment as should be
prescribed by Dr. Lawrence T. Post, and on September
19, 1946 claimant was sent to St. Louis where Dr. Post
made arrangements for his admittance to the McMillan
Hospital. On September 20, 1946 Dr. Post sent the
Division of Highways the fdllowing report :

“Examination of Mr. Grover T. White on September 19 revealed an
extensive infected ulcer of the right cornea. The vision in this eye was
light perception. The other eye appeared normal. ’ A cauterization was
‘performed of the ulcer and the patient hospitalized. The outlook is
very bad but it was thought’that an effort should be made to preserve

the eyeball if possible. If no improvement takes place within about a
week. enucleation should be done.”
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On October 1, 1946 Dr. Post further reported, as
follows :

“l was unable to save Mr. Grover T. White’s eye and had to per-
form an evisceration of the globe on September 25. The eye was full of
hard matter at that time and was in a hopeless condition.

I sent him home on the 20th with instructions of how to keep the eye
clean. 1 should like to have him return on Thursday, October 10, at
twelve o’clock for the fitting of an artificial eye.”

On October 10, 1946 claimant was fitted with an
artificial eye, was then discharged and told that he should
be able to return to work at once.

Claimant was paid compensation for total temporary
disability at the rate of $18.00 per week for the period
from September 17, 1946 to and including October 15,
1946in the amount of $74.57. The following creditors have
been paid in connection with this injury:

Haley Eye Infirmary, Centralia.. ....covuiveiiniiiiinninninns $ 10.00
Dr. Lawrence T. Post, St. LOUIS, MO..vuiiiiiiiieirnienenrnnas 209.00
McMillan HOSpital ..oveieiii i aeeas 93.35
Grover T. White, eXPeNnSeS.. vueerurenrnrasrnrassnsnsassnsnes 30.35

LI L L $342.70

From the evidence, claimant is entitled to receive the
sum of $2,160.00 for the loss of the sight of’an eye, based
on 120 weeks at a compensation rate of $18.00 per week.

As claimant lost the sight of an eye, the sum of
$100.00 should also be paid to the Treasurer of the State
of Illinois for the special fund provided in Section 7, par.
E of the Workmen’s Compensation Act and as authorized
under section 8, par. E, sub-par. 20 of the said Act.

An award is therefore entered in favor of claimant,
Grover T. White, in the sum of $2,160.00, payable as fol-
lows :

$ 504.00, which has accrued and is payable forthwith;

$1,656.00, payable in installments of $18.00 per week for 92 weeks,
commencing May 7, 1947.
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An award is also entered for the sum of $100.00, pay-
able to the Treasurer of the State of Illinois.

This award is subject to the approval of the Gover-
nor as provided in section 3 of ‘“an Act concerning the
payment of compensation awards to State employees.”’

(No. 4002 — Claimant awarded $4,800.00.)
MAY SmiITH, Wipow oF RicHARD SMITH, Deceasep, Claimant, wvs.
StATE OF ILLINOIS, Respondent.
Opinion filed April 24, 1947.

Sarrwoop L. Costican, for claimant.

Georce F. Barrert, Attorney General, and Wwm. L.
Morcan, Assistant Attorney General, for respondent.
WORKMEN’S COMPENSATION AcT—employee at East Moline State Hos-
pital within provisions of-when an award for compensation for death
of employee may be made to dependent widow—under. Where it appears
that deceased employee sustained accidental injuries arising out of and
in the course of his employment, resulting in his death, an award for
compensation may be made therefor, under Section 7 (a) of the Work-

men’s Compensation Act, to those legally entitled thereto, upon com-
‘pliance with the requirements thereof.

Dawmron, ,J.

Claimant, May Smith, filed her complaint herein on
December 16, 1946, seeking an award under the Work-
men’s Compensation Act for the death of her husband,
Richard Smith.

The record consists of the complaint, departmental
report, stipulation with reference to report, claimant’s
waiver of brief, respondent’s waiver of brief, and the
commissioner’s report.

The record discloses that claimant’s decedent, Rich-
ard Smith, was employed at East Moline State Hospital
by the Department of Public Welfare. On October 28,
1946 deceased was assisting in the unloading of a railway
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coal car on the premises of the hospital. The brake of
the car was released and as it moved downgrade, it
struck a derail and the impact threw deceased from the
car platform‘to the ground in front of the moving car
which ran over and fatally injured him. The respondent
had immediate notice of the accident.

From this record we make the following findings:
that the claimant’s deceased husband, Richard Smith, at
the time of the injury which resulted in his death was
66 years of age, and had no children under the age of 16
years dependent upon him for support.

The Court further finds that the injury which re-
sulted in the death of claimant’s husband arose out of
and in the course of his employment for the respondent;
that at the time of the accident, his rate of pay was
$145.00 per month and that his earnings during the year
next preceding his death were $1,740.00.

An award is hereby entered in favor of the claimant,
May Smith, widow of Richard Smith in the sum of Four
Thousand Eight Hundred ($4,800.00) Dollars as pro-
vided in Section 7(a) of the Workmen’s Compensation
Act, as amended. Of this amount, the sum of $450.00 has
accrued as of April 22, 1947 and is payable to her in a
lump sum forthwith. The remainder of said award
amounting to the sum of $4,350.00 is payable to her
weekly in installments of $18.00 commencing on April 29,
1947 and continuing each week thereafter at said compen-
sation rate until the last mentioned sum has been fully
paid. Such future payments being subject to the terms of
the Workmen’s Compensation Act of Illinois; jurisdiction
of this cause is hereby retained for the purpose of making,
such further orders as may from time to time be neces-
sary herein.

This award is subject to the approval of the Gover-
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nor as provided in Section 3 of, “An Act concerning the
payment of compensation awards to State employees.”’

(No. 3497 —Claimant awarded $2,910.60.)
Ronba R. WeBerR, Wipow oF HErBerT WEBER, DECEASED,
Claimant, vs. StaTe OF ILLINOIS, Respondent.

Opinion filed May 13, 1947.
PauL D. Perona and WiLLiaM Zwanzic, for claimant.

Georce F. Barrert, Attorney General; GLexx A.
Trevor and C. ARTHUR NEBEL, Assistant Attorneys Gen-

eral, for respondent.

WORKMEN’'S COMPENSATION ACT—@ttendant at Manteno State Hos-
pital—when typhoid Tever contracted during epidemic constitutes an
accidental injury compensable under—resulting in daath of employee —
when award may be made to dependent widow and children. Where an
employee-of the State contracts typhoid fever during a prevailing epi-
demic, it constitutes an accidental injury under the Act, Ade vs State,
13 C. C. R. 1; and when it results in the death of said employee, an
award for compensation therefor, may be made under Section 7a of the
Workmen’s Compensation Act—to those legally entitled thereto, upon
compliance with the requirements thereof.

EckerT, C. J.

On September 1, 1939, Herbert Weber, employed as
an attendant at the Manteno State Hospital, contracted
typhoid fever in the course of his employment. In the
original complaint, filed in this case by Herbert Weber
in his lifetime, it was alleged that as a result of the
typhoid fever he had been unable to carry on his usual
and customary duties, and had suffered a severe kidney
infection. He sought an award for medical and hospital
services, total and permanent disability, and life pension.

Herbert Weber died November 7, 1946, and there-
after, by leave of court, an amended complaint was filed
by the claimant, Ronda R. Weber, as widow of Herbert
Weber, deceased, alleging that she was married to Her-
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bert Weber on June 30, 1932 and that decedent left sur-
viving, as his only heirs, Ronda R. Weber, his widow,
and Geoffrey Lewis .Weber, his son, who was born on
January 31,1944. The amended complaint alleged that the
death was the direct and proximate result of the typhoid
fever contracted while Weber was employed by the re-
spondent.

When the illness was contracted, decedent and re-
spondent were operating under the provisions of the
Workmen’s Compensation Act of this State, and notice of
the illness and claim for compensation were made within
the time provided by the act. A typhoid fever epidemic
existed at the Manteno State Hospital from July 10, 1939
to December 10, 1939. Typhoid fever contracted during
this epidemic constitutes an accidental injury which is
compensable under the Workmen’s Compensation Act.
(Ade vs. State, 13C.CR. 1).

Decedent’s annual earnings for the year next pre-
ceding his <llness were $672.00, making an average.
weekly wage of $12.92. Since he had one child under six-
teen years of age living at the time of his death,.his com-
pensation rate is the minimum of $11.00 per week. The
illness having occurred subsequent to July 1, 1939, this
must be increased 10%, making a compensation rate of
$12.10. Decedent was totally incapacitated from Septem-
ber 1, 1939, to November 6, 1939, a period of nine and
two-sevenths weeks. During that time he received for .
non-productive work the sum of $127.40, which must be
deducted from any award entered in this case.

Herbert Weber, testifying on his own behalf, at the
original hearing, stated that on August 29, 1939, he re-
ported to Dr. Spinka, Staff Physician at the Manteno
State Hospital, that he was suffering from an abdominal
disorder; that Dr. Spinka advised him to go to his room,
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and that if he did not feel better by morning, and needed
medical or hospital services, to secure them wherever
available, Because the hospital at the institution was al-
ready filled with typhoid fever patients. The following
day he went to the Coleman Clinic at Canton, Illinois,
where Dr. Bennett sent him to the Graham Hospital.
Weber remained there from August 30th to October 6th,
1939. The total charges paid to the hospital for that pe-
riod amounted to $128.70.

Weber further testified that on February 27, 1940,
he had a relapse, and returned to the Graham Hospital
where he was found to be a typhoid carrier. He remained
at the hospital from February 27th, to March 31st, 1940,
and paid total hospital charges for that period of $122.94.
Because his condition did not improve, he was subse-
quently taken to St. Luke's Hospital in Chicago for the
removal of one kidney. He remained there from Novem-
ber 8th to December 6th, 1942, at a total expense of
.$471.54. From December 23, 1942, to January 17, 1943,
Weber was again treated at the Graham Hospital, at
Canton, at a total expense of $209.10, and from January
30, 1946, until March 10, 1946, at a total expense of
$416.00.

Weber also testified that he had paid the following
medical expenses : Dr. E. P. Coleman $226.50; Dr. Harry
Culver, $285.00; Dr. Daniel K. Hur, $54.00, or a total of
$565.50. Additional expenses incurred by Weber just
prior to his death were as follows:

Graham Hospital ...cvvieieiiiii i ranans $34.48
Prescriptions and MediCiNeS. vuvuveiveieerenrenrenrrnsnsennenss 12.00
Medical services, Coleman CliNiC.. .cvvriririrernrarararasnnnnes 54.00

Decedent further testified that for a period of four
years after his original illness, except during the several
periods of hospitalization, he worked as a guard at the
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Elwood Ordnance Plant at a salary at $34.00 per week,
plus over-time pay. He stated, however, that he had been
unable to do any work since October, 1945.

_ Dr. David A. Bennett, testifying on behalf of Weber, -
stated that he examined Weber on August 30, 1939, and
found that he had typhoid fever; that he treated him at
the Graham Hospital from August 30, to October 6; that
on October 24, 1939, Weber was found to be negative of
typhoid fever, but that he again saw Weber on February
15, 1940, and Weber was then running pus cells’in his
urine. An intravenous pyelogram was done at that time,
and on March Ist, 1940, a blood test showed positive
typhoid.

Dr. Bennett testified that on May 20, 1940, a speci-
men of urine showed typhoid bacilli present, a condition
which remained throughout 1940, and for which Weber
was continuously treated. Tests made on November 1st,
1941, November 8th, 1941, and November 17,1941, showed
Weber still a typhoid carrier in the urine. On November
18,1941, and on February 15,1942, a cystoscopy was done
at the hospital. Typhoid was still present in the urinary
tract.

Dr. Bennett testified that in December, 1942, Weber’s
right kidney had become abscessed, the infection in the
left kidney having infected the right kidney, developed
stones, and so damaged the right kidney as to necessitate
its removal. On January 30, ‘1946, Dr. Bennett found
stones in the left kidney, one of which was impacted in
the left ureter, causing uremia. The stone was removed
at that time,”but other stones still remained in the left
kidny, which had only a limited function.

Dr. Bennett stated, at that time, that the original
typhoid infection caused Weber to .become a typhoid car-
rier; that the resulting infection in the kidney would be
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the cause of his ultimate death; that the typhoid had so
infected the remaining kidney that Weber’s life expect-
ancy was definitely lessened. Dr. Bennett stated that
claimant was then totally incapacitated, and that his con-
dition was permanent. From the proof submitted on hear-
ing, following the death of Herbert Weber, it appears that
his death was the direct result of the original typhoid
fever infection, being caused by uremia, as Dr. Bennett
predicted.

Claimant is therefore entitled to an award on ac-
count of the death of Herbert Weber, under Section 7a of
the Workmen’s Compensation Act of this state, in the
amount of $3,038.00, less the sum of $127.40 paid to dece-
dent for non-productive work, or the sum of $2,910.60.

Marguerite Corso was employed to take and tran-
scribe the evidence at the hearings before Commissioner
Jenkins. Charges in the amount of $57.60 were incurred
for these services, which charges are fair, reasonable, and
customary.

An award is therefore entered on account of medical,
hospital and nursing services in the sum of $2,014.26 pay-
able forthwith as follows :

Graham Hospital, Canton, HIiN0is. cvoviririeieiiiiiiianarnnnss $911.22
St. Luke’s Hospital, Chicago, Ill.. ....vieivnriennrnrnennrnnnnss 471.54
Dr. E. P. Coleman . uuvierieriasnassnssnssnesnnsnnsansnnsnnnnns 226.50
Dr. Harry CulVver.u.eueiieiiaiiiiaesnnssnnnnsnnnnsnnnnsnns 285.00
(DT G - U 1 1= I R 1 54.00
Coleman Clinic, Canton, IlL. cuuvieieverararnsnsnsrarasasnsnnss 54.00
Ronda R. Weber, reimbursement for’ purchasing prescriptions

and MEdiCINeS wuevueunsnnrnnrnernnrassnssnssnsnnsnnsensnnnns 12.00

An award is entered in favor of Marguerite Corso
in the amount of $57.60, payable forthwith.

An award is entered in favor of Ronda R. Weber,
widow of Herbert Weber in the amount of $2,910.60 to be
paid to her as follows:

1
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$ 612.71, which had accrued under the terms of an award made
to the decedent immediately prior to his death on account.
of permanent disability, and which is payable forthwith;

326.70, which has accrued since the death, and which is payable
forthwith;

1,971.19, which is payable in weekly installments of $12.10 per
week, beginning on the 16th day of May, 1947 for a
period of 162 weeks, with an additional final payment of
$10.99. .

All future payments being subject to the terms and
conditions of the Workmen’s Compensation Act of Illi-
nois, jurisdiction of this cause is specifically reserved for
the entry of such further orders as may from time to
time be necessary.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employees.”’

(No. 3918—Claimant awarded $3,705.75.)

GoLDBLATT BRos., INC., A CORPORATION, claimant vs. STATE OF
ILLINOIS, Respondent.

Opinion filed May 18, 1947.

BERNARD  Rosencranz, BernarD Brown, Attorneys
for claimant.

Georce F. BARreTT, Attorney General, Wwm. L. Mor-
GAN, Assistant Attorney General, of counsel, for re-
spondent.

IrLrvors WATERWAY act—~State liable for damages to persons in the
construction, maintenance or operation thereof and ts appurtenances.
Under Section 23 of the Illinois Waterway Act (Chap. 19, Section 101,
Smith-Hurd Annotated Statutes,) the State is liable for damages to
persons caused by the oonstruction, maintenance or operation of the
Illinois Waterway and its appurtenances, and where a person sustains
accidental injuries by reason of the sudden raising of a bridge without
notice by a bridge tender—an employee of the State, the proximate
cause of the injury was the negligent act or omission of the State’s
employee at and before the happening of the accident, and is com-
pensable.

—10
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WORKMEN’S COMPENSATION acT—where injured employee and his
employer—and the State and its employee are operating under and
within the provisions of thle Act—and the prozimuate cause of injury
was the megligent act of omission 0of the State's employee—a right of
action agnznst the Stale for recovery of damages sustained exists in
favor of employer of injured employee. Section 29 of the Workmen’s
Compensation Act provides that where an injury or death for which
compensation is payable by the employer under the Act was caused
under circumstances creating a legal liability for damages in some
person other than ‘the employers, and the other person having elected
to be bound by the Act, and is being bound thereby under Section (3)
of the Act, then the right of employee to recover against such other
person shall be transferred to his employer and such employer may
bring legal proceedings against such other person to recover the dam-
ages sustained in an amount not exceeding the aggregate amount of
compensation payable under the Act by reason of such injury or death
,of such employee.

DamRron, J.

This is a claim of Goldblatt Bros., Inc., for an award
in the sum of $3,705.75.

The claim is based on Section 29 of the Workmen’s
Compensation Act which provides that where an injury
or death for which bompensation is payable by the em-
ployer under the Workmen’s Compensation Act was
caused under circumstances creating a legal liability for
damages in some person other than the,employers, such
other person having also-elected to be bound by the Aet,
or being bound thereby under Section (3) of the Act,
then the right of the employee to recover against such
other person shall be transferred to his employer and
such employer may bring legal proceedings against such
other person to recover the damages sustained in an
amount not exceeding the aggregate amount of compensa-
tion payable under the Act by reason of such injury or
death of such employee.

The complaint alleges that claimant’s employee, Ira
Messersmith, on the 3rd day of September 1943, was in-
jured while walking across the Cass Street Bridge of the
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Illinois Waterway, at Joliet, Illinois, and through the
negligent act of the bridge tender in raising said bridge
without due notice, caused Ira Messersmith to slide down
the western slope of the raised bridge, fracturing his left
hip and injuring his right knee.

At the hearing before the Commissioner, the claim-
ant introduced a certified copy of an a_tpplicatioh for ad-
justment of claim which was filed with the Industrial
Commission by the said Ira Messersmith on the 5th day
of - December 1944, against Goldblatt Bros., Inc., alleging
that he sustained an accidental injury on the 3rd day of
September 1943, arising out of and in the course of his
employment. On the 23rd day of February 1945, an arbi-
trator awarded compensation at 'the rate of $11.16 per
week for a period of 416 weeks and one week at $1.04 and
thereafter a pension during his lifetime, as provided in
Paragraph (f) Section 8 of the Workmen's Compensa-
tion Act, as amended. No petition for review by the In-
dustrial Commission was ever filed by either Messer-
smith or Goldblatt Bros., Inc., but on the 3rd day of
March, 1945, Messersmith settled his claim under the
award with this claimant for $2,000.00. A settlement con-
tract and petition for lump sum in the sum of $2,000.00
was filed with the Industrial Commission, and on the 14th
day of March 1945, the settlement contract was approved,
. the petition for the lump sum was granted and the sum
of money was paid to said Ira Messersmith, by this claim-
ant.

The claimant contends that the respondent should
reimburse it for all money expended, because it says that
its employee was injured through the negligent act of the
bridge tender, who was an employee of the State of Illi-
nois, on the date of the oceurrence.

It is the contention of the respondent that as no
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liability or responsibility rested upon the State of Illinois
for the negligent or tortuous acts of its officers, agents,
or employees at the time of the events upon which said
claim is based, the claimant has not stated a cause of
action and therefore its claim should be dismissed.

Section 23 of the Illinois Waterway Act (Chap. 19,
Section 101 Smith-Hurd Annotated Statutes) makes pro-
vision for the liability of the State for all damages

(a) to real estate or personal property within or without the
radius or zone of the Illinois Waterway and for all damages.

(b) to persons caused by the construction, maintenance or opera-
tion of the Illinois Waterway and its appurtenances.

The respondent in resisting this claim, while ad-
mitting that the above provision in the Waterway Act
makes provision for the liability of the State for dam-
ages to real estate, personal property, and to persons, de-
nies that this Act has any application to the case in ques-
tion because it says the Cass Street Bridge in Joliet,
over the Illinois Waterway, is a part of Illinois SBI Rt.
No. 22 and that the construction of said bridge and the
maintenance thereof was for the purpose of carrying said
route over the Illinois Deep Waterway and was a part of
the construction by the State, of a state-wide system of
durable hard surface roads upon the public highways of
Illinois, and therefore the State cannot be bound nor is
liable to another for the negligent acts of its officers,.
agents, br employees in the performance of their govern-
mental functions in the Highway Department.

This Court will take judicial notice that sometime
prior to the year 1932, the respondent commenced the con-
struction of the Illinois Waterway through the City of
Joliet and was engaged in such construction work during
all the year of 1932 and for some time thereafter. Said
waterway in passing through the City of Joliet runs in a
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northerly and southerly direction and in general, follow-
ing the bed of the DesPlaines River and the Illinois
and Michigan Canal and occupies the space thereto which
was occupied by said River and Canal.

Cass Street in said City of Joliet, extends in an
easterly and westerly direction and intersects the Illinois
Waterway at right angles. Prior to the,time of the con-
struction of the Illinois Waterway, said DesPlaines River
and said Illinois and Michigan Canal were crossed by’ a
public bridge approximately level and at grade on Cass
Street.

Respondent commenced the work of demolishing the
then existing bridge on Cass Street about May 1, 1932
and commenced the construction of a new bridge on said
street to take the place of the old bridge. The Cass Street
bridge and approaches were completed about the 1st day
of January 1933. It was so constructed as to provide a
clearance thereunder of 16% feet, thereby making the
floors of said bridge approximately 18 feet higher at the
crown than the floors of the old bridge. Stewn et al vs.
State 8 C.C.R. 251 at 253. This new construction was
necessary in order to permit boats and barges travelling
.this water route to clear. It was a part and parcel of the
specifications of the waterway system. It had no connec-
tion with the needs of the Highway Department and al-
‘though it was under the jurisdiction of the Department
of Public Works and Buildings (Division of Highways)
the layout and construction ,of said bridge was primarily
for the accommodation of traffic on the waterway system
as aforesaid. So far as the demand for highway purposes
was concerned, there is nothing in the record that indi-
cates there was need for the reconstruction of said bridge
or the building of an incline approach thereto. It must
be admitted that the canal was being reconstructed as a
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part of the Illinois Deep Waterway project and that as a
part of such program, it was deemed necessary to elevate
the Cass Street Bridge to aid in carrying out the pur-
poses of the Deep Waterway.

It is the contention of the respondent that the Cass
Street Bridge is a part of the Highway Department and
has nothing to do with the Waterway Department and in
support of its contention cites Section 84, Paragraph 5 of
Chap. 19, Illinois Revised Statutes which defines the pow-
ers of the Department of Public Works and Buildings as

follows :

“84. Department of Public Works and Buildings to control. The
construction, maintenance, control and operation of ‘lllinois Waterway’
and its appurtenances shall devolve upon the Department of Public
Works and Buildings.”

Respondent argues that since claimant’s employee
was injured as a result of sliding down the bridge toward
the west when the bridge was opened for the purpose of
being painted, and since the injured man was found lying
on the highway off of the bridge, and since the bridge is
no part of the Department of Waterway but belongs to
the Highway Department, claimant should not maintain
its action and an award should be denied.

If we could agree with respondent that the Cass
Street Bridge was not a part of the Illinois Waterway,
the motion to deny an award would be sustained. This
Court has had many claims filed before it and the de-
cisions rendered consistently adhered to the rule that the
State was not liable for the negligence or torts of its
officers, agents, or employees under, “An Act creating the
Court of Claims and prescribing its powers and duties”
approved June 25, 1917. Brookshire vs. State, 14 C.C.R.
134; Sanford.vs. State, 12 C.C.R. 360. In-Turner et al vs.
State, 12 C.C.R. 265 we held the State is not liable for the
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negligence of its officers, agents, or employees in the con-
duct of a governmental function in the absence of a
statute making it liable. To the same effect are Hewlett
vs. State, 13 C.C.R. 27 and Hallisey vs. State, 14 C.C.R
156.

The Waterway Act specifically provides in Section
23 that if damages are sustained by a person through a
negligent act in the construction, maintenance, or opera-
tion of the Water'way and its appurtenances, the State
shall be liable. It is evident that the Legislature in the
enactment of this statute, intended to make an exception
to the rule as laid down in the cases above cited.

Upon consideration of the record in this case, we find
that the proximate cause of the injury to claimant’s em-
ployee was the negligent act of omission of the re-
< spondent’s bridge tender at and before the happening o€
the accident. We further find that said negligent act of
respondent’s employee created a legal liability as pro-
vided in Section 29 of the Workmen’s Compensation Act,
as amended, and at the time of the occurrence, said em-
ployee and respondent were operating under the pro-
visions of said Act.

The evidence discloses that claimant has been put to
an expense for hospitalization, medical, and its settle-
ment with its employee through the Industrial Commis-
sion, of $3,705.75 for which it is entitled to be reimbursed.

An award is therefore entered in ‘favor of Goldblatt
Bros., Inc., in the sum of Three Thousand Seven Hun-
dred Five Dollars Seventy-Five Cents ($3,705.75).

D. V. Sheffner, Geneva, Illinois, bas presented a bill
for reporting services in this cause in the sum of $62.00,
and A. M. Rothbart, Court Reporting Services, has pre-
sented a bill for taking and transcribing certain portions
of the testimony in the sum of $22.60.
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The Act creating the Court of Claims of Illinois does
not contain a provision authorizing this Court to enter
an award for these services in a claim such as this. These
claims must therefore be denied.

(No. 3949 —Claimant awarded $496.86.)

WaTER WoRKS CommMmissioN, A QuAsi-MuNnicipAL CoRp., OF THE
CITY oF QuINcy, Abams CounTy, ILLiNois, Claimant. vs. STATE
oF ILLINOIS, Respondent.

Opinion filed May 18, 1947.
Frank J. Dick, for claimant.

Georce F. BarreTT, Attorney General, C. ArRTHUR
NEeBEL, Assistant Attorney General, for respondent.
ConTrACTS—State institutions liable for water supplied to it by a
quast-municipal corporation—purchase of water for use at Illinois,
Soldders and Sailors Home is authorized by law. Where it appears that
a quasi-municipal corporation actually furnished water to the Soldiers
and Sailors Home and the same was not fully paid for because through
an error or inadvertance the water was not metered, the State institu-

tion must nevertheless pay for it—since under the law it is a require-
ment that institutions procure and furnish water for its inmates.

Damrox, J.

This claimant, a Quasi-Municipal Corporation of the
City of Quincy, Illinois, by its president, files its claim
herein for an award for water service furnished by it to
the Illinois Soldiers and Sailors Home at Quincy, Illinois
which is owned and operated by respondent.

It appears from the record that a new infirmary was
erected at said Institution by the respondent and that
water furnished by the claimant for the use of such in-
firmary, thréugh inadvertence. or otherwise, was not
metered. '

The record further discloses that a conference was
had between the officers of the Soldiers and Sailors Home

i
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and claimant in which it was determined that for water
furnished by claimant to the new infirmary, there was due
the claimant the sum of $496.86; but inasmuch as the ap-
propriation from which this amount could be paid had
lapsed at the time of the discovery and the determina-
tion of the amount due, there were no funds available
from which the Institution could.pay such amount, there-
fore, this claim was filed in this Court.

The departmental report of the Department of Pub-
lic Welfare admits that the water was furnished by claim-
ant to respondent’s infirmary and recommends that the
claim in’the above amount be allowed.

This Court has held that where it appears that water
was actually furnished to an institution operated and
under the control of the respondent, and was not fully
paid, the state institution must pay for it since under the
law it is a requirement that institutions procure and
furnish water for its inmates. City of Jacksonville vs.
State, 15 C.C.R. 62.

An award is therefore entered in favor of claimant,
Water Works Commission, a Quasi-Municipal Corpora-
tion of the City of Quincy, Adams County, Illinois, in the
sum of Four Hundred Ninety-Six Dollars Eighty-six
Cents ($496.86).

(No. 3992 — Claimant awarded $1,226.40.)

JoHN O’Dornax, Claimant, vs. STATE oF ILLINOIS, Respondent.
Opinion filed May 13, 1947.

Harry A. SEwELL, EUGENE LIEBERMAN, Attorneys for
claimant.

Georce F. BarreTT, Attorney General, Wm. L. Mor-
caN, Assistant Attorney General, for respondent.

WORKMEN’S COMPENSATION acT—employee of the Chicago State Hos-
pital within provasions of-when ctaim for partial incapacity under
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paragraph (d) Section 8 of Act must be sustained by proof of loss,of
earnings resulting from accidental injury—;failure to show any diminu-
tion of earnings after accident—bars an award. Where employee of
State sustained accidental injuries arising out of and in the course of
his employment resulting in an injury to his back, but was nevertheless
able to return to work and earn as much or more than he did prior to
said ,accident—no award for compensation for partial incapacity can
be made under ,Section 8, paragraph (d) of the Workmen's Compensa-
tion Act, since compensation in such cases is based on reduced earning
. capacity and is measured by such loss. Groveland Coal Co. vs. Indus-
trial Commission, 309 Iil. 73, at 74; Consolidated Coal Co. vs. Industrial
Commission, 314 Il1l. 526 at 528; Dial vs. State, 15 C. C. R. 53.

Same—where loss of earning capacity iIs not a condition to recovery
under paragraph (e),Section 8, of the Act— whenpre-existing conditions ,
of disease are aggravated by an accidental injury, the disability result-
ing from such aggraviation as compensable under the act.” Where an
employee was afflicted with a pre-existing arthritic condition and sub-
sequently sustained accidental injuries, which aggravated his condition,
resulting in a permanent partial loss of the use of his legs, an award
may _be made for compensation therefor under-paragraph (e), Section
8 of the Workmen's Compensation Act. Loss of earning capacity is not
a condition to recovery for specific losses under this paragraph—
. Nokomis vs. Industrial Commission, 308 I11. 609.

Damrox, J.

This compla.int was filed October 8, 1946 seeking an
award under the Workmen's ,Compensation Act for dis-
ability and reimbursement for medical expense by reason
of injuries alleged to have been sustained in an accident
on March 21, 1945.

It was stipulated, upon the hearing, that the injury
arose out of and in the course of claimant's employment.
All jurisdictional questions are resolved by the stipula
tion and the evidence.

The transcript of evidence was filed on February
28, 1947.

"~ The claimant, John O’Dornan, is 55 years of age
and has been employed continuously since' 1931 by the
Department of Public Welfare as a maintenance man in
the -Engineering Department at the Chicago State Hos-
pital. During the year immediately preceding the acei-
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dent his rate of pay was $1.75 per hour and his gross an-
nual earnings were $3,449.25.

On March 21,1945 in the course of his duties he lifted
steel beams and ovens in the bakery shop at the hospital
which was then being remodeled. Prior to this date, claim-
ant experienced no physical difficulty although his work
necessitated lifting and moving heavy objects. On this
date, he complained to the master mechaiiic that he was
injured and could not work any more. He was directed
to the employee’s hospital where he was told he probably
had caught “cold in his back” from a draft and was in-
structed to take heat treatments. That was the only treat-
ment he received from respondent. Ten days later Dr.
Benjamin Cohen of the hospital staff visited and ex-
amined him at his home but did not prescribe treatment.

The day following the accident claimant consulted
his own doctor. In July 1946 he was reimbursed by re-
spondent in the sum of $142.50 for his medical expense.
Since then he has continued medical treatment and has
expended $177.75 additional for physicians, x-rays and
medicine for which he has not been reimbursed.

Claimant returned to work on May 9, 1945 and was
fully compensated by respondent for this period of
temporary total disability.

Since resuming employment claimant has worked
steadily. There is no evidence to show that he has earned®
less than he did prior to March 21, 1945. On the contrary
he testified that he is now receiving more money than he
did prior to the injury. He is doing his regular work with
the exception of lifting heavy objects but experiences al-
most constant pain at the base of his spine while moving
around and is no longer able to lift heavy objects or carry
heavy burdens.

Dr. Benjamin Cohen called by respondent testified
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he examined claimant in the latter .part of March 1945;
he took no x-rays and diagnosed claimant’s condition as
lumbar myositis which is an inflammation of the muscles
in the lumbar region caused by lifting, straining and sim-
ilar activities. Dr. Cohen’s diagnosis was “merely a clini-
cal impression.” An x-ray taken when claimant returned
to work disclosed osteoarthritis involving the articular
facets. .

Dr. L. Willard Shabat testified on behalf of claimant.
Respondent conceded Dr. Shabat’s qualification. He ex-
amined claimant on September 17 and October 5, 1946
and again on February 1,1947. His objective findings in
relation to the complaint in question disclosed marked
restriction of forward, lateral, and backward motion of
the spine ;restriction of straight leg raising on either side
but especially the left leg as shown by the Guenslen and
Laguere tests indicative of lumbo-sacral and sacroiliac
involvement and marked spasm of both erector spinal
groups of muscles. X-ray films of claimant’s back were
interpreted as showing evidence of arthritic changes of
lipping along the lateral aspect ‘of the bodies of the verte-
brae and in the lumbo-sacral joint. These lippings evi-
dencing outgrowth of bone presented a severe type of
osteoarthritis. Claimant’s forward motion of the spine
is 35 degrees or 60% les than the 90 to 100 degree normal
faculty. The lateral sway of the spine is only 20 degrees
to either side as contrasted with a normal range of 45 de-
grees. He has pain in arching his back and has what is
called a stiff or “poker” back. On the basis of these find-
ings claimant in the opinion of Dr. Shabat had a 35%
disability of his back. The condition in his judgment is
permanent and progressive. It invariably involves loco-
motion and causes disability of the lower extremities. As
the condition progresses and the overgrowth of bone is
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laid down in the course of nature’s compensatory healing
the tendency is to “freeze” the joint even more, the per-
son cannot bend and his lower extremities become rigid.
The limited movements and restricted locomotion of his
lower extremities are definitely related to the degree of
motion he can obtain from his back and hence it is
definitely impaired.

He further testified to a direct causal relationship
between the lifting of the heavy objects on March 21st
and the condition as above described and that the pre-
existing arthritic condition was aggravated by the injury.

On cross-examination, Dr. Shabat stated injury will
not accelerate arthritis ; it will merely elicit symptoms in
a silent type of arthritis and that had claimant sustained
no accident, he would still have an arthritic condition
which would develop progressively. On redirect examina-
tion, he stated these arthritic conditions could exist for
years without symptoms evidenced to the patient until an
excessive lift or pull or other exciting factor would pro-
voke or start off the vicious cycle.

This evidence will not warrant an award for either
temporary total incapacity under Sec. 8(b) of the Work-
men’s Compensation Act or for partial incapacity under
the provisions of paragraph (d) of that section.

Paragraph (d) in substance provides that where,
after and as a result of injury, the employee becomes
partially incapacitated from pursuing his usual and cus-
tomary line of employment he shall, except in the cases
covered by the specific schedule of Section 8, paragraph
(e), receive compensation equal to 50% of the difference
between the average amount earned before the accident
and the average amount which he is earning or able to
earn after the accident. The claimant is not shown to have
incurred any diminution of earnings.
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The case of William Co. vs. Palush, 303 I11. 352 cited
by claimant and the quotation therefrom to the effect that
it does not follow as a proposition of law that compensa-
tion can be denied merely because the employee earned
more subsequent to the injury than he did before, involved
an award under paragraph (¢) of Section 8 for perma-
nent and serious disfigurement of the hand. This case has
no application to Section 8 (d). It is only for disfigure-
ment under paragraph (c) or for the specificloss of mem-
bers covered by the schedules of paragraph (e) that no
showing of reduced earnings is required as a basis for re-
covery. Nokomis vs. Industrial Commission 308 I11. 609.

The decisions of the Supreme Court as well as the
decisions of this court have uniformly held that before an
award for partial incapacity under paragraph (d) is
* justified, the claimant must show that he is not earning,
or is not able to earn as much as he earned before he was
injured. The amount the injured employee is able to earn,
will never be less than he actually earns and if the injury
does not reduce his earning capacity he is not entitled
to compensation for partial disability under paragraph
(d). Compensation in such instances is based only on re-
duced earning capacity and is measured by such loss.
Groveland Coal Co. vs. Industrial Commission, 309 T11. 73
at 74; Comsolidated Coal Co. vs. Industrial Commission,
314111. 526 at 528; Dial vs. State, 15C.C.R. 53.

It is manifest that no award for partial incapacity
under paragraph (d) can be made to claimant inasmuch
as he has shown no loss of earning capacity as required
by the statute.

On the other hand, the evidence of the claimant, sup-
ported by Dr. Shabat and to some extent by Dr. Cohen
for the respondent, clearly indicates that claimant as a
result of the accident, sustained an injury which aggra-
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vated a pre-existing arthritic condition and that a dis-
ability ensued from such aggravation. Where pre-exist-
ing conditions of disease are aggravated by an accidental
injury, the disability resulting from such aggravation is
compensable. Chicago Park District vs. Industrial Com-
mission, 372 111. 358; Bartholomew vs. State, 15 C.C.R.
117. This doctrine as it relates to a claimed partial inca-
pacity under paragraph (d) is necessarily qualified by
the express provision of that paragraph which requires
proof of loss of earning capacity before an award could
be made thereunder. However, as we have pointed out no
such qualification exists in cases of losses covered by the
specific schedule of paragraph (e). Loss of earning ca-
pacity -is not a condition to recovery for specific losses
under the last mentioned paragraph. Nokomis vs. Indus-
trial Commission supra.

From a careful consideration of the record, we find
from a preponderance of the evidence that claimant has
sustained a permanent and partial loss of use of both his
legs to the extent of 15% which disability can be at-
tributed to the aggravation of his pre-existing arthritic
condition. For this permanent and partial loss, claimant
is entitled to an award. His compensation rate is $17.63
as provided by the Act. For the permanent and complete
loss of a leg claimant would be entitled to his weekly rate
for 190 weeks or $3,349.70. A 15% loss would entitle
claimant to $502.45 for each leg or $1,004.90 for both
members computed at the rate of $17.63 per week for 57
weeks.

Claimant has expended $177.75 for medical services,
x-rays, ‘and medicine rendered on account of his injuries
for which he is entitled to reimbursement as follows: Dr.
L. Willard Shabat, $140.00; X-rays, $15.00; Medicines,
$22.75.
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A. M. Rothbart, Court Reporting Service, has filed a
bill in the sum of $43.75 for taking and transcribing the
evidence. The charge is fair, reasonable and customary
and is allowed.

An award is entered in favor of claimant John
O’Dornan for One Thousand Two Hundred Twenty-Six
Dollars Forty Cents ($1,226.40) all of which has accrued
and is payable forthwith.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employees.”’

(No. 3993 —Claim denied.)

SouTH Sipe PeTroLEUM Company, AN, ILLINOIS CORPORATION,
Claimant, vs. *StaTE OF lLLINOIS, Respondent.

Opinion filed May 13, 1947.
Finn, ToLLkuenn and Smith, for claimant.

Georce F. BarreTT, Attorney General, Wm. L. Mor-
GAN, Assistant Attorney General, for respondent.

OIL INSPECTION ACT OF rLuNois—claim for refund where overpay-
ment made — fees vNuntarily paad—no award far refund of fees paid
under mistake of law. Where claimant paid fees in excess of amount
the law required he paid the same under a mistake of law, based upon
an erroneous conclusion as to the legal effects of known facts and
therefore under the law, payments so made are clearly a mistake of law
and are not recoverable.

Same—failure to comply with Paragraph 172 of the State Govern-
ment Act, bars award for refund. Where statute, Paragraph 172 of the
State Government Act (Chapter 127 — paragraph 172, I11. Rev. Statutes)
provides adequate remedy in courts of general jurisdiction, recourse
must be had thereto and failure so to do, bars an award for refund.
Farm Bureau Oil Co. vs. State, 14 C. C. R. 153.

Damron, J.

This complaint was filed Octuber 15, 1946 seeking an
award to reimburse claimant in the sum of $1,935.72.
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Claimant is a wholesale and retail dealer in gasoline,
oil, and other petroleum products. Its business is subject
to the provisions of Chap. 104, Ill. Rev. Stat. referred to
as the Oil Inspection Act of Illinois. Regulation No. 5
adopted by the Departmeiit of Revenue pursuant to the
Act in part provides that any petroleum product having
an end point of 550" F. or less shall be classified as kero-
sene and subject to inspection.

Claimant alleges that it erroneously paid $1,935.72
in inspection fees from May 1,1941to and including July
1946, on certain of its oil products; that these products
had an end point in excess of 550° F.; and therefore were
not within the purview of the regulations.

On September 18, 1946, claimant by letter advised
the Department of Revenue of the above facts and re-
quested advice as to the procedure to follow so as to ob-
tain an allowance on the over-payment of the aforemen-
tioned inspection f((ees. The Supervisor of the Petroleum
Inspection Division of the Department replied that where
a distributor voluntarily and wilfully includes fee pay-
ments on certain products and subsequently finds that he
was in error in so doing and requests restitution, the De-
partment could not be held responsible but that claimant
if it so desired, could refer the matter to the State Court
of Claims for consideration to which the Department of
Revenue would voice no objection.

The above constitutes the essential facts of record
pursuant to stipulation of the parties.

The decisions of this Court are consonant with those
of our Supreme Court in the affirmation of applicable
legal principles which preclude an award on the basis of
these facts. |

No provision is made in the Oil Inspection Act for
refund of fees paid thereunder.
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We have repeatedly held that fees and taxes paid
voluntarily and without any compulsion or duress, can-
not be recovered in the absence of a statute authorizing
such recovery. Warren-vs. State, 14 C.C.R. 84; Wright &
Wagner Dairy Co. vs. State, 12 C.C.R. 149; Socony-
Vacuum Oil Co. vs. State, 11 C.C.R. 149.

Moreover, this Court has consistently ruled that an
award for refund of fees and taxes paid under similar
circumstances must be denied where the claimant has
failed to comply with the provisions of Par. 172 of the

State Government Act (Ch. 127, Par! 172, I11. Rev. Stat.).

In Farm Bureau Oil-Co. vs. State, 14 C.C.R. 153 we
reviewed the well established principle that where a
statute of this State provides an adequate remedy in
courts of general jurisdiction and a claimant fails to exer-
cise its rights thereunder, it cAnnot contend the tax was
paid involuntarily and this court is thereby precluded
from entering any award. Numerous cases were cited in
that opinion which enunciate and support this clearly
established rule.

Full consideration has been given to the question as
to whether the record before us would sanction the con-
clusion that the payment of the fees in question had been
made under a mistake of fact but the record as consti-
tuted will not support such conclusion. The burden of
proof rests on claimant and this court can only pass upon
the record as made and cannot assume or conjecture that
essential facts exist which a’re neither alleged or proven.
Nowhere in this record is there any averment or proof
that claimant did not know the ‘fendpoint” rating or de-
gree of its petroleum products at the time it paid the in-
spection fees thereon. In the absence of such allegation
-and proof, it would be reasonable to infer that as a
dealer, claimant was familiar with the quality and charac-

i
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teristics of the products in which it dealt and that claim-
ant with knowledge of the facts, inadvertently but volun-
tarily paid the fee thereon although the product was not
within the purview of the regulation.

As to this aspect of the record, the present case can-
. not be logically distinguished from the case of Socony-
Vdcuwum Oil Co. vs. State, supra. In that case, claimant
erroneously believed that certain of its trucks weighed
over 24,000 pounds when fully loaded and paid the re-
quired $250.00 license fees for vehicles in such classifica-
tion. Subsequently, it discovered the trucks.weighed less
than 24,000 pounds and that it should have paid only
$150.00 in fees for vehicles under the 24,000 pound classi-
fication. It was conceded that the amount paid was in ex-
cess of the amount claimant was required to pay under
the law. We held in that case that claimant did that which
it believed the law required it to do and that under the
decisions of this Court and the Supreme Court of this
State, reviewed in that opinion, there could be no award
for the excess payments.

The error or mistake of claimant in this case, from
all evidence appearing in the record, was one as to appli-
cation’of Regulation No. 5 of the Department of Reve-
nue. A mistake of law is an erroneous conclusion as to the
legal effect of known facts and therefore under the law,
payments made by claimant are clearly a mistake of law
and are not recoverable.

For the above reasons, an award is denied and the
claim dismissed.
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(No. 3997 —Claimant awarded $1,723.07.)
CrLARrReNcCE J. FAnNNIN, Claimant, »s. STATE oF ILLINOIS,
Respondent.

Opinion. filed May 13, 1947.

BAker, LEsemanN, Kacy & WacNER, for claimant.

GeorcEe F. BArreTT, Attorney General and C. ArTHUR
NeBeL, Assistant Attorney General, for respondent.
WORKMEN’S COMPENSATION acr—Highaway Police Officer within pro-
visions of-when an accidental injury is deemed, t0 arise out of amd
during the course of employment—when an award for compensation
therefor may be made under. Where it appears that a Highway Police.
Officer, while investigating an automobile accident, attempted to have
a woman driver accompany him, and in the scuffle that ensued, she
stuck her thumb into his right eye, the accidental injury resulting in
the loss of said eye is deemed to have arisen out of and during the

course of his employment and is compensable under the‘ Workmen’s
Compensation Act upon compliance with the, terms thereof.

BerasTtrOM, J.

Complaint was filed on November 12, 1946, wherein
claimant alleges that he was injured on December 4, 1945
in the performance of his duties while in the employ of
respondent, and seeks to recover for the permanent loss
of the sight of his right eye.

The record consists of the Complaint, Departmental
- Report, Stipulation, Claimant’s Brief, and Respondent’s
Waiver of Brief.

The evidence shows that on December 4, 1945, about
6:00 P. M. claimant was called from his home to investi-
gate an automobile collision which had occurred in front
of his house. The driver of one of the cars, a woman, be-
came abusive to the point that it was necessary to pre-
vent her from operating her car. Claimant, who was a
highway police officer employed by respondent, placed her
under arrest. She refused to accompany him, and in the
scuffle that ensued, she stuck her thumb into the officer’s
right eye.
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Previous to this occurrence and during the week’ of
September 3,1945 claimant had developed an irritation of
his right eye which was described as a “cold in the eye”
or an “acute inflammation in the right eye.” He consulted
various doctors, and immediately prior to the injury of
December 4, 1945 his eye was responding to.treatment
prescribed by Dr. G. F. Schwartz of St. Louis, Missouri.
Following this latter injury, claimant’s eye grew progres-
sively worse, and on December 17, 1945 he requested the
Division of State Police to furnish specialized treatment.

On December 27,1945 claimant was sent to St. Louis,
Missouri for an examination and such treatment as
should be prescribed by Dr. Lawrence T. Post, Professor
and Head of the Department of Clinical Opthalmology,
Washington University, School of Medicine. He examined
claimant on that day and reported that the right eye
showed a hazy rough cornea with many deposits on the
endothelium, pupil slightly and irregularly dilated and
fixed by posterior adhesions to the anterior lens capsule
over which was gray fibrinous exudate. There was red re-
flex, but no fundus details were seen. The tension was 34
(Schiotz). The left eye appeared normal externally and
opthaimoscopically. It was his opinion that the patient
had, a glaucoma in the right eye secondary to a uveitis.
From the history he judged that the uveitis was present
before the injury from the thumb, but, since there was
history of lost vision at the time immediately after this
injury, he was of the belief that it undoubtedly was a con-
tributory- factor in the present serious ,condition of the
eye.

Dr. Post treated claimant and made various reports
of the patient’s progress, including one dated April 5,
1946, which reads as follows:

“Replying to your letter of April 3rd, 1 saw Mr. Fannin yesterday
and fhade the following observation:
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“Vision in the right eye, 20/200; tension 11 (normal); pupil,
bound; moderate lens opacity. 1 believe that this is about the maxi-
mum vision that he will attain, and 1 doubt if even this will be held
indefinitely. 1 advised that he might go back to work whenever he
desired.”

On July 19, 1946 Dr. Post sent in his, final report,
wherein he'stated :

“RFirst examination by me on December 27, 1945, showed vision
hand motions at 6 inches right eye and 20/20 vision left eye. With a
plus 1.00 sphere add, he read 31 point with the left eye. There was a
uveitis present in the right eye and the intraocular tension was 34,
which indicates that the eye was too hard. 1 thought that the inflamma-
tion was the cause of the glaucoma and that this had either been in-
duced or increased by the blow on the eye. I treated him for many
months with a variety of drugs and procedures. Tension became normal
and vision slowly improved to a maximum of 20/200. From then on it
begar? to fail because of a secondary cataract in this eye, and when last
seen June 21st, vision was 4/200 and the eye quiet. 1 believe that the
vision will fail further as the cataract becomes more mature, but I dp
not advise the removal as the chance of obtaining good vision even with
operation after such an attack of uveitis is almost nothing.”

There is also a report from Dr. Howard G. Knapp
of East St. Louis, Illinois, which is included in the record
by stipulation, dated February 11, 1947, in which he
states:

“Today I examined Mr. Fannin’s eye. He states that on December
5, 1945 his right eye was injured while he was on duty with the State
Highway Patrol.

The uninjured left eye is normal in every respect. Vision is 20/20.
There is no evidence of any sympathetic reaction.

The injured right eye deviates outward a varying degree, up to
thirty degrees. Lids are normal. The cornea is clear. The anterior
chamber is shallow. The iris is atrophic and bound down to the lens
by many adhesions. There is almost complete absorption of the pig- .
ment layer of the iris. The pupil is filled by a white organized exudate
in which iris pigment is incarcerated. There is an opacity of the lens.
The fundus is not visible. Vision is finger count (uncertain) at one
foot. Light perception is faulty. This represents a one hundred per
cent loss of visual acuity in the right eye.

I do not believe there is any danger to the left eye.”

Inasmuch as respondent received notice of the acci-
- dent on the day after it happened and the other juridic-
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tional requirements have been satisfied, claimant is en-
titled to the benefits under the Workmen’s Compensation
Act. The evidence also shows that the accident arose’out
of and during the course of claimant’s employment by re-
spondent, and as a result thereof, claimant has a perma-
nent loss of the sight of his right eye, aggravated by and
fairly attributable to the accident.

Claimant’s total earnings from respondent for the
year preceding his injury on December 4, 1945, were
$2,363.61. His compensation rate would, therefore, be
$15.00 per week, increased by 20% to $18.00 per week, the
accident having occurred after July 1945. Claimant filed
an affidavit that he was unemployed from December 4,
1945, the date of the accident, until September 6, 1946
when he was employed by the Payne and Dolan Construc-
tion Company. Dr. Post advised claimant on April 4,
1946 that he might go back to work whenever he desired.
Prom the record, claimant is entitled to receive compen-
sation for total temporary incapacity from December 5,
1945t0 April 5, 1946, a period of 171/7 weeks at $18.00
per week, or $308.57. He is also entitled to receive the
additional sum of $2,160.00 for the loss of the sight of his
right eye, computed on the basis of 120 weeks at $18.00
per week. From these amounts must be deducted the sum
of $745.50 paid to claimant for unproductive time, which
leaves the balance he should be paid $1,723.07.

Respondent paid the sum of $142.00 to Dr. Lawrence
T. Post, St. Louis, Missouri for medical services, and also
paid claimant $244.87 for travel and expenses from his
home to St. Louis, Missouri for medical treatment.

An award is therefore entered in favor of claimant,
Clarence J. Fannin, in the sum of $1,723.07, payable as
follows :
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$ 60450 which has accrued and is payable forthwith;
$1,118.57 payable in 62 weekly installments of $18.00 commencing
. May 21, 1947, and a final payment of $2.57.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employees.”’

(No. 4003 —Claimant awarded $1,860.30.)

JoHN RoBkE, Claimant, vs. STATE oF lLLINOIS, Respondent.
Opznaon fited May 13, 1947.

Frep Bransow, for claimant.

Georce F. Barrerr, Attorney General, and C.
ARrRTHUR NEBEL, Assistant Attorney General, for re-
spondent.

WORKMEN’S COMPENSATION acT—employee 0f Department of Public
Works and Buildings within provisions of ,when an award may be made
for partial permanent loss of use of arm under. Where an employee of
the State sustains accidental injuries, arising out of and in the course
of his employment resulting in a 609 partial permanent loss of use of
his right arm, an award may be made for compensation therefor, under

the provisions of the Workmen’s Compensation Act, upon compliance by
the employee with the requirements thereof.

EckerT, C. J.

On February 13,1945, the claimant, John Robke, was
employed by the respondent in the Department of Public
Works and Buildings, Division of Highways, as a mem-
ber of a group clearing dead trees and brush from the
right-of-way of Illinois Highway 15 in Washington
County. While chopping down a tree, claimant’s axe
caught in a grapevine and severely wrenched his right
shoulder.

Claimant was immediately taken to Dr. A. J. Bauer,
at Germantown, Illinois, who prescribed medication and
rest. Dr. Bauer, upon examination, found a partial dis- .
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location of the right shoulder downward, with extensive
swelling, and disability to move or elevate the arm.
X-rays subsequently taken showed no fracture.

On March 27, 1945 claimant was taken to St. Louis,
Missouri for examination and treatment by Dr. J. Albert
Key, Professor of ,Clinical Orthopedic Surgery, Washing-
ton University. Dr. Key reported a moderate crepitus on
all movements of the shoulder, and pain at the limits of
abduction and external and internal rotation. He found,
also, motion limited, and a marked weakness, in abduc-
tion, together with a moderate tenderness over the
greater tuberosity of the humerus, and over the brachial
plexus on the side of the neck. Dr. Key stated that
X-rays showed no evidence of fracture or dislocation, but
showed a moderate atrophy of the upper end of the
humerus. His diagnosis was a rupture of the supraspi-
natus tendon.

After a second examination by Dr. Key, on March
24, 1945, claimant's condition was found unimproved; he
was upable actively to abduct his arm more than 45°;
movement; of the shoulder was accompanied by course
crepitus; and the X-rays taken at that time showed some
roughening of the tuberosity, Dr. Key stated that claim-
ant's ruptured suprasinatus tendon would not heal, and
because of claimant's age he was unwilling to recommend
surgery. On May 31, 1945, Dr. Key reported that claim-
ant was able to do light work, and claimant returned to
his employment on June 2nd.

The shoulder, however, continued to trouble the
claimant, and on May 1,1946 he was again examined by
Dr. Key, who found a rupture of the long head of the
biceps, and found that claimant was unable to abduct his
shoulder completely, but was able to use the arm fairly
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well at levels below the shoulder. Dr. Key still felt that an
operation should not be performed.

At the time of the accident, claimant and respondent
were operating under the provisions of the Workmen’s
Compensation Act of this state, and notice of the accident
and claim for compensation were made within the time
provided by the act. The accident arose out of and in the
course of the employment.

During the year immediately preceding the injury,
claimant’s earnings were $1,219.50, making a compensa-
tion rate of $13.78 per week. Since claimant was paid com- .
pensation by the respondent at that rate for the period of
February 14, 1945, to, and including May 31, 1945, no
award can be made on account of temporary disability.
Claimant’s medical and hospital expenses were also fully
paid by the respondent. The only question remaining is
the extent of claimant’s permanent disability.

Dr. Harry E. Ryan, testifying on behalf of claimant,
stated that claimant has an atrophy of the upper right
arm, more pronounced in the upper part of the biceps
muscle, a pronounced inability to raise the right arm, and
that the abduction of motion in the right arm is limited
to approximately 45°. He found a marked depression in
the upper third of the biceps muscle, apparently due to
rupture, and a limitation preventing claimant from doing
approximately 75% of his work. Dr. Ryan stated that the
disability was permanent, and like Dr. Key, doubted the
advisability of an operation.

Rosalee Cox was employed to take and transcribe the
evidence at the hearing before Commissioner Jenkins. A
charge in.the amount of $5.00 was incurred for this serv-
ice, which charge is fair, reasonable, and customary.

From the record, and the report of Commissioner
Jenkins, who observed the claimant, the court is of the
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opinion that claimant has suffered a 60% partial perma-
nent loss of use of his right arm. He is, therefore, entitled
to an award in the amount of $13.78 per week, for a pe-
riod of 135 weeks, or the sum of $1,860.30.

An award is entered in favor of Rosalee Cox in the
amount of $5.00, payable forthwith.

An award is entered in favor of John Robke in the
amount of $1,860.30, payable as follows :

$1,405.56, accrued, is payable forthwith;

454.74, is payable in weekly installments of $13.78, beginning on
the 17th day of May, 1947, for a period of 33 weeks.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employees.”’

(No. 3025—Claimant awarded $2,108.30.)
Enva JENNINGS PENWELL, Claimant. vs. STATE oF ILLINOIS.
Respondent.
Opinion filed June 5, 1947.

Joun W. PrElHs, for claimant.

"Georce F. BAarretT, Attorney General; C. ARTHUR
Nesrr, Assistant Attorney General, for respondent.

WORKMEN’S COMPENSATION AcT—where award may be made tinder.
Where employee of the State sustains accidental injuries, arising out
of and in the course of her employment, resulting in total permanent
disability, an award for compensation for such injuries may be made
and for expenses of necessary medical, surgical and hospital services
incurred and that may be incurred as are reasonably required to cure
or relieve her from the effects of such injuries in accordance with the
provisions of the Act, upon compliance by the employee with the terms
thereof.

\

EckerT, C. J.

Claimant was injured on February 2, 1936, in’an
accident arising out of and in the course of her employ-
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ment as a Supeivisor atthe Illinois Soldiers’ and Sailors’
Children’s School at Normal, Illinois. The injury was se-
rious, causing temporary blindness and general paralysis.
The facts are fully detailed in the case of Pemwell vs.
State, 11.C.C.R. 365, in which an award was made to the
claimant of $5,500.00 for total permanent disability, $8,-
215.95 for necessary medical, surgical, and hospital serv-
ices expended or incurred to and including October 22,
1940, and an annual pension of $660.00. On February 10,
1942, a further award was made to claimant for medical
and hospital expenses incurred from October 22, 1940 to
January 1,1942, in the amount of $1,129.82. On March 10,
1943, a further award was made to claimant for medical
and hospital expenses from January 1, 1942, to Decem-
ber 31, 1942, in the amount of $1,164.15. On March 15,
1944, a further award was made to claimant for medical
and hospital expenses from January 1,1943,to and in-
cluding September 30, 1943, in the amount of $853.07. On
April 17,1945, a further award was made to claimant for
medical and nursing expenses incurred from October 1,
1943, to and including February 28, 1945, in the amount
of $1,955.29. On September 12, 1946 a further award was
made to claimant for medical and nursing expenses in-
curred from February 28, 1945to and including April 1,
1946 in the amount of $1,646.12. Claim is now made for
an additional award of $2,258.30 for medical, hospital and
nursing expense; from April 1, 1946 to and including
April 1,1947.

Claimant remains totally paralyzed from the waist
down, the paralysis being of a spastic type; her physical
condition has not improved. She has no control over her
lower limbs, nor over urine and faeces. From April 1,
1946to and including April 1,1947, she has been required,
to relieve her of her injury, and to prevent deformity and
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to stimulate circulation, and for relief of bed sores, to
employ and receive medical services and nursing atten-
tion. She'remains helpless, requiring the services of
nurses or attendants to move her to and from her bed,
to change her bed clothing at least three or four times a
day, to administer light treatment to the affected parts
of her paralyzed body, and to rub her body with oint-
ments prescribed by her physician. Because of the com-
plete paralysis of her lower abdomen and legs, the func-
tioning of her Kkidneys and bladder is impaired, and
medical attention is required to flush these organs and to-
prevent infection arising from her impaired circulation
and paralysis. The services of a physician are needed
almost daily and must be rendered in her home.

Claimant has therefore employed a physician on a
monthly basis at a charge of $90.00 per month, which is
a lesser rate than ordinarily charged, and for which she
seeks reimbursement in the total sum of $975.00. Claimant
also seeks reimbursement, at the rate of fifty cents per
day, in the total amount of $182.50, for board and room
of attending nurses. Such expenditure obviates the em-
ployment of both a day and a night nurse. In addition,
claimant has expended, for nursing services, $831.68, and
for drugs and supplies, $119.12. She has submitted to the
court, with her verified petition, the original receipts and
vouchers showing payment of these respective items.

This court has heretofore held that under Section 8,
paragraph (a) of the Workmen's Compensation Act,
claimant is entitled to such care as is reasonably required
to relieve her of the effects of the injury. (Penwell vs.
State, supra). There has been no change in claimant's
physical condition to justify the denial of an award at
this time. The services claimed appear to have been
reasonably required and the charges to be reasonable and
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just, excluding the claim in the amount of $150.00 for the
purchase of a wheel chair, which must be denied.

Award is, therefore, made to the claimant for medical
and nursing expenses from April 1,1946to and including-
April 1,1947.in the sum of $2,108.30, which has accrued
and is payable forthwith. The court reserves for further
determination claimant’s need for further medical, sur-
gical and hospital services.

(No. 3533—Claim denied.)
Naosmz JeanNe CriFTon, Claimant, vs. STaTe oF lLLINOIS,
Respondent.
Opinion filedJune 5, 1947.

Georce W. Lawrence and Jack L. Sachs, for claim-
ant.

Georce F. Barrerr, Attorney .General, and WiLLiAm
L. Morean, Assistant Attorney General, for respondent.

WORKMEN’S COMPENSATION AcT—Iimitations an claims tinder — mak-
ing claim for compensation and filing application therefor within time
fixed by Section 24 of Act, condition precedent to jurisdiction of Court.
Where the record discloses that no claim for compensation was made by
employee within six months after date of accident, nor application filed
therefor within one year after date of injury, no compensation having
been paid by employer therefor, the Court is without jurisdiction to
proceed with hearing on claim filed thereafter and same must be dis-
missd.

EVIDENCE—Under rules of this court—a departmental report is
prima facia evidence of the facts contained therein.

EckerT, C. J.

On August 17, 1940, claimant, Naomi Jeanne Clifton,
filed an “Amended Statement of Claim” in this court
seeking an award of $338.50 for medical, hospital, and
nursing services. She alleged these charges were incurred
as a result of typhoid fever which she contracted on Aug-
ust 17, 1939, while employed by the respondent at the
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Manteno State Hospital. Attached to, and forming a part
of the “Amended Statement of Claim” was a petition,
sworn to by Georgé W. Lawrence, attorney for claimant,
stating that on February 26, 1940 he forwarded to the
clerk of this court a petition on behalf of claimant; that
he heard nothing further regarding said petition; and
that he believed that the same was lost either in the office
of the clerk, or between his office and the office of the
clerk of this court. Attorney for claimant thereupon
moved this court to restore the files, and asked leave to
file a true and correct copy of the ¢“original claim.’”” Copy
of the *original claim” was also attached to the
“Amended Statement of Claim,’, indicating that it was
verified under date of February 26,1940.

. On August 21, 1940, the petition of the claimant for
leave to restore the files was denied by this court. The
“Amended Statement of Claim”, filed as of August 17,
1940, was ordered to‘stand as claimant’s original state-
ment of claim filed as of that date. Subsequently, a
“Statement of Claim”, filed in this court on September
11, 1945, stated that claimant was employed by the re-
spondent on August 15,1939, and that while so employed
she contracted the illness in question. No other date ap-
pears in this statement.

Forming a part of the record, is a departmental re-
port, made by Dr. Walter H. Baer, Managing Officer of
Manteno State Hospital, which under the rules of this
court is prima facia evidence of the facts contained there-
in. The date claimant’s illness began, in this report, is
given as August 1,1939.

At the hearing before Commissioner East, Mary L.
Clifton, mother of claimant, testified that claimant con-
tracted typhoid fever while in ‘the employ of the re-
spondent at the Manteno State Hospital. She made no at-
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tempt, however, to fix any date when claimant contracted
the disease.

It is also clear from the record that claimant has
failed to comply with Section 24 of the Workmen’s Com-
pensation Act of this State, which provides that no pro-
ceeding for compensation under the act shall be main-
tained unless claim for compensation has been made
within six months after the accident, and unless applica-
tion for compensation is filed within one year after the
date of the injury, where no compensation has been paid,
or within one year after the date of the last payment of
compensation, where any has been paid. Failure to file
application within the one year period, under Section 24,
bars the right to file such application thereafter.

The testimony on hearing before Commissioner
Blumenthal was taken and transcribed by A. M. Roth-
bart, Court Reporter, who has submitted a statement of
$13.30 for stenographic services. This charge is reason-
< able and proper.

An award is therefore entered in the amount of
$13.30 payable to A. M. Rothbart forthwith.

The claim is otherwise denied.

(No. 3768—Claim denied.)

Davip ‘CoHEN, Claimant, vs. STATE oF ILLiNoIs, Respondent.
Opinion filed Juna 5, 1947.

Harry S. Cowen, Attorney for claimant

Georce F. BarreTtT, Attorney General, for respond-
ent, Wwm. L. Morean and Leonarp H. Lawrence, Assistant
Attorneys General, of counsel.

\
RETAILERS’ OCCUPATIONAL TAX acr—payment of taxz thereunder—

after due notice, proper Mearing, and subsequent trial -in municipal
court and judgment—therefor—cannot be recovered—as being paid
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under a mistake of pact. Where claimant fails to deny that the Depart-
ment of Finance took and observed all procedural steps required to be
taken by it prior to bringing its action to collect, and failed to plead
that the taxes were erroneously assessed, it must be assumed that at
the time of entry of judgment in the Municipal Court, he owed that
amount to the State. The judgment was subsequently affirmed by the
Supreme Court of Illinois.

JurispiorroNn—Afirmation of a judgment of a lower court by the
Supreme Court of Illinois is a final adjudication of such judgment and
it must be regarded as free from all ‘error. After the Supreme Court
affirmed judgment of the Municipal Court, claimant succeeded in having
the Municipal Court vacate the said same judgment on the ground that
the Municipal Court lacked jurisdiction and therefore the said judgment
was void ab initio. The Court of Claims held the Municipal Court was
without jurisdiction to enter an order to vacate its judgment as being
void ab initio on the ground that when a judgment is affirmed by the
Supreme Court, all questions, whether raised by assignment of error
or which might have been raised on the record, are finally adjudicated
and such judgment must be regarded as free from all error. People vs.
Superior Court, 234 111, 186; Gould vs. Sternberg,128 I1l. 510.

. DamRroN, J.

On December 9, 1942, the above named claimant filed
a complaint in this Court alleging that he is entitled to a
refund in the sum of $1,785.93 from the State, by reason
of an erroneous payment of that amount heretofore made
by him to the Department of Finance on December 7,
1938.

The claimant, by his attorney, and the respondent,
by its Attorney General, have filed herein a stipulation
of facts which they agree shall be considered as in lieu of
atranscript of evidence pursuant to Rule 16 of this Court
and shall constitute the record in this case, and is in
words and figures as follows:

1. That on or about September 4, 1937, a suit had been filed by
the Department of Finance of the State of Illinois, against the claimant
herein, in the Municipal Court of Chicago, Case No. 2779835, claiming
the sum of<$1,704.67 in an action of debt, pursuant to the Retailers'
Occupation Tax Act, seeking to recover a judgment for said amount for

an indebtedness alleged to be due under the said Act, based upon a tax
assessment as determined by the said Department of Finance.

11—
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2. That on December 23, 1937, a judgment had been recovered
against the claimant in the aforesaid suit in the sum of $1,704.67 and
costs, after the said Municipal Court had overruled the defense of the
claimant as incorporated in his Second Amended Statement of Defense,
in which he had questioned the jurisdiction of the Municipal Court of
Chicago over the subject matter of said suit, and thereafter, on Decem-
ber 7, 1938, after the issuance and service of an .execution upon the
claimant, he had paid in satisfaction of the aforesaid judgment, the
sum of $1,785.93, which represents the amount of said judgment plus
statutory interest, but exclusive of court costs.

3. That the said defendant perfected an appeal to the Supreme
Court of Illinois, wherein the judgment was affirmed and which is found
in Volume 369 of the Illinois Reports beginning at page 511.

~ 4. That the claimant (defendant) herein did not .deny and does
not now (1) that he had been notified of the hearing to fix his tax
liability as required by the act, or (2) that a hearing was had pursuant
to such notice, or (3) that a deficiency assessment in the amount
claimed had been made by the department, or (4) that he had been
notified of the assessment, or (5) that he had not paid it, or (6) that
he had taken no steps within the time fixed by section 12 of the act to
have the finding of the department judicially determined by suing out
a writ of certiorari, nor did he charge the department with failiré to
observe all the procedural steps required to be taken by it prior to
bringing its action to collect.

5. That on November 27, 1942, an order was entered in the afore-
said cause decreeing said judgment as being absolutely void ab initio
and unenforcible, inasmuch as the Municipal Court had lacked the
requisite jurisdiction over the subject matter of said cause. ]

6. That by reason of the foregoing the aforesaid judgment was
vacated, set aside, held for naught and expunged from, the records in
the Municipal Court, and said cause was dismissed.

7. That the claimant has received no payment, either in full or to
apply on account of the aforesaid claim, either from the respondent or
any of its departments or divisions having supervision and control of
the matter and issues involved in this cause.

8. That after the Municipal Court of Chicago had decreed its
judgment in this case as being absolutely void a0 initio and unen-
forcible, and had vacated said judgment on November 27, 1942, there-
after, on February 1, 1944, claimant filed a claim for credit or refund
with the Department of Finance asking a refund of the moneys paid
previously to the said Department in satisfaction of the aforesaid void
judgment. Said claim for credit was mailed to the Department of
Finance on February 1,1944 and receipt thereof was ‘acknowledged by
the said Department on February 7, 1944. The claim for credit was
based upon a payment predicated upon a void judgment and was filed
after the court had vacated the said judgment as void. Said claim for
credit was denied by the Department and certiorari to review said
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record was perfected to the Circuit Court of Cook County. On May 8,
1946, the Circuit Court of Cook County denied the writ of certiorari
for the reason that that court was without jurisdicion in the premises.

It is to be noted from examination of this record
that claimant in seeking a refund of $1,785.93 from the
respondent bases his claim wholly on a claimed erroneous
payment of said amount paid by him under a void judg-
ment of the Municipal Court of the City of Chicago. It
further appears from the record that from this judgment
claimant appealed to the Supreme Court of this State
where the judgment was affirmed. Department of Finance
vs. David Cohen, 369 I1L. 510, In that case he did not deny
that he owed the respondent the above amount of money
assessed, against him but challenged the, constitutionality
of the Act. In the opinion, the Court noted that the affi-
davit of defense did not deny that appellant had been
notified of the hearing to fix his tax liability as required
by the Act or that a hearing was had pursuant to such
notice, or that a deficiency assessment in the amount
claimed had been made by the Department, or that he had
been notified of the assessment, or that he had not paid
it or that he had taken no steps within the time fixed by
Section 12 of the Act to have the finding of the Depart-
ment judicially determined by suing out a writ of certio-
rari, nor did he charge the Department with failure to
observe all the procedural steps required to be taken by
it prior to bringing its action to collect. A motion was
made by the Department to strike defendant's affidavit
on the ground it failed to state a defense. The motion was
allowed and judgment entered for the amount of defi-
ciency and penalties claimed. Even here the claimant did
not deny or plead that the taxes assessed against him
were erroneously assessed and by his failure to plead this
fact, it must be assumed that at the time of the entry of
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judgment in the Municipal Court, he owed that amount to
the State of Illinois.

It is to be noted that the judgment obtained against
this claimant was affirmedon October 17,1938 by the Su-
preme Court of this State.

This record contains a ‘document marked “Exhibit
B’? which is in words and figures as follows :

“This matter coming on for hearing upon motion of Davib CoHEY,
doing business as Embassy Drug Shop, defendant in the above entitled
cause, for leave to file his petition to vacate and set aside the judgment
heretofore entered herein against him on December 23, 1937, in the
sum of $1,704.67 and costs, and

Upon the reading of said petition, it appearing to the Court that
said defendant has a full and complete defense to the claim which is
the subject matter of the above entitled cause and upon which the
aforesaid judgment is predicated, in that the municipal’Court of Chicago
had not acquired jurisdiction over the subject matter of said cause,
and that, therefore, the aforesaid judgment is absolutely void ab initio
and unenforceable.

IT 1s THEREFORE OBDERED, ApJUDGED AND DECrReeD that leave be and
the same hereby is, given to the said defendant to file the aforesaid
petition to vacate the judgment heretofore entered herein against him
on December 23, 1937, in the sum of $1,704.67 and costs.

IT 18 FURTHER ORDERED, ADJUDGED AND DEecreep that the aforesaid
judgment be, and the same hereby is, declared to be void and unen-
forceable, and said judgment be and the same is hereby vacated, set
aside, held for naught, and expunged from the records in the above
entitled cause, and said cause be, and the same hereby is, dismissed,

without costs.” )
ENTER: (Signed) JosepH J. Drucrer, Judge.

It is to be noted that claimant bases his right to re-
cover from the respondent on the order of the Municipal
Court of Chicago which was entered in said Court on the
27th day of November 1942.

By obtaining this order of the Municipal Court
Judge, claimant predicates his right to recover on a
“void judgment’’ and contends that since this order was
entered, he paid the judgment as a mistake of fact and
has filed herein a voluminous brief.
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We hold that the order of the Municipal Court of
Chicago finding that its judgment against the claimant in
favor of the Department of Finance was void ab initio,
is not binding and that the Municipal Court-was without
jurisdiction to enter such an order.

A similar situation arose before our Supreme Court
in The People vs. Circuit Court 369 Iil. Sup. 438. This
was a case wherein one Karatx was tried and found guilty
in the Criminal Court of Cook County for conspiracy to
defraud. He was sentenced to serve a term of from one
to five years in the Illinois State Penitentiary and to pay
afine of $2,000.00 and costs. That judgment of conviction
was confirmed in the Appellate Court, People vs. Barry,
287 I11. App. 12. Upon further review, the Supreme Court
confirmed the judgment of the Appellate Court. People
vs. Karatz, 365 Ill. 255. Thereafter, while the sheriff of
Cook County having charge of Karatz under a mittimus
issued out of the Criminal Court was proceeding to de-
liver him to the Illinois State Penitentiary, Joliet, a writ
of habeas corpus was served upon him, issued by a Judge
of the Circuit Court of Will County. In this case, the
Court said “the sole question presented in this cause is
that of the jurisdiction of the Circuit Court of Will
County and Wilson, one of the judges of the Court, to is-
sue the writ of habeas corpus. The ground on which awrit
was sought was that the mittimus under which Karatz
was held was void because the grand jury which returned
the indictment against him was an illegal and void grand
jury.”

In holding the Circuit Court of Will County was
without power or authority to enter orders concerning
the case, the Supreme Court said on page 440 of I1l. Sup.
369,

“It has been so frequently held by this court as to be plain and
settled law in this State, of which all inferior courts must be held to
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have knowledge, that when a judgment is affirmed by this court all
questions, whether raised by assignment of error or which might have
been raised on the record, are finally adjudicated, and such judgment
must be regarded as free from all error. (PeopleVv. Superior Court, 234
11l. 186; Gould v. Sternberg, 128 id, 510.) The adjudication of this
court in People v. Karatz, supra, affirmed the oonviction of Karatz and
pronounced the judgment against him a valid judgment.

While it is true that circuit and superior courts and the judges
thereof have concurrent jurisdiction with this court in habeas corpus
proceedings, that fact, as this court has held, does not authorize those
courts or judges thereof to review a judgment of this Court, by the
writ of habeas corpus. When this court, in the exercise of its appellate
jurisdiction, has determined the validity of a judgment of the lower
court, the judges of the circuit and superior courts are bound by that
judgment and are without power or authority, by habeas corpus or
otherwise, to pass upon its validity. This is, not only well settled in
this State but is so thoroughly founded on principles of orderly admin-
istration of the law that there ought not to be any judge who doubts
or is unfamiliar with it.”

Many other cases could be cited to the same effect.
The law as announced in the Karatz case is controlling
here.

The claimant having failed to establish his right to
an award by a preponderance of evidence, the complaint
is dismissed.

Award denied.

(No. 3859—Claimant awarded $4,451.79.)

Fave FrReNcH, Claimant, vs. STATE oF.lLLINOIS, Respondent.
Opinion filed June 5, 1947.

Frank W. Purvis and Frank EacLeton, for claim-
ant.

Georee F. Barrett, Attorney General, and C.
ArTHUR NEBEL, ,Assistant Attorney General, for re-
spondent.

WORKMEN’S COMPENSATION AcT—when evidence sufficient to prove a
causal connection between the accidental injufy sustained by the de-*

ceased and his subsequent death—and that said accidental injury had @
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causative effect in (aggravating his pre-existing disease — when award for
compensation for death of employee may be made tinder. Where an
employee sustains accidental injuries, arising out of and in the course
of his employment and the evidence shows that said injury had a
causative effect in aggravating his pre-existing disease and thereby
hastened his death, the same is held to have occurred in the course of
his employment and an award may be made therefor under Section 7
of the Act to those legally entitled thereto upon compliance with the
terms thereof.

BercsTrOM, J.

. This claim was denied by an Opinion filed at the Jan-
uary 1946 term of this Court. Upon oral motion on Jan-
uary 9, 1946 a rehearing was allowed. Additional testi-
mony was taken on June 18, 1946 and September 20,
1946.

We fohnd, in the opinion heretofore filed at the Jan-
uary 1946 term of this Court, that no jurisdictional ques-
tions were involved, and stated therein with considerable
detail the circumstances of decedent’s injury and subse-
quent death. The evidence shows that decedent was in-
jured during the course of and out of his employment by
respondent. The only question for determination is
whether there wag a causal connection between decedent’s
injury and his subsquent death, and whether his injury
had a causative effect in aggravating his pre-existing
disease and thereby hastened his death. This claim was*
denied in our previous opinion for the reason that, claim-
ant had failed to show this by a preponderance of the
evidence.

At the hearing two witnesses testified that prior to
the injury decedent was apparently in the best of health,
and that he had no occasion to see or need a doctor for
many years previous to the date of the injury. They
further testified that after the injury decedent complained
of pains in the abdominal region and thereafter his
health began to fail rapidly. Dr. Robert Flentje testified
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that he had practiced medicine for 35 years, and that a
blow such as decedent received would aggravate an exist-
ing cancerous condition. Commissioner Jenkins asked Dr.
Flentje some questions, which were answered as follows :

Q.

> ©

>0 »>O

In your opinion, Doctor, would such a blow aggravate a can-
cerous condition and contribute to or hasten the progress of
such cancerous condition?

It could.

And in your judgment would it contribute to and hasten the
death of a person suffering from such condition?

It would. 1 might simplify that by saying that a cancerous
condition is one of the eating away of the flesh and the deeper
it goes the more nearly it comes to the larger vessels.

It is a progressive condition?

It is a progressive condition.

And its progress would be hastened by such a blow?

It would be. '

Counsel for claimant asked the Doctor:

Q.

A

Dr. Flentje, in your opinion is it also true that a blow such as
Mr. French is described to have received would considerably
hasten his death?

Yes, it would.

Dr. J. F. Lawson of Sullivan, lllinois, signed a state-
ment on July 9, 1946, which was filed in the record and
reads as follows :

.. “This is to certify that 1 am a regular licensed physician in the
State of Illinois and have been for the past forty years; that I was
personally acquainted with Seth French, during his lifetime, and that
I treated him on March 24th, 25th, 26th, 28th and 30th of 1938 for
gunshot wounds he received in apprehending some postoffice robbers
at Allenville, Illinois, and that the said Seth French received wounds
in the chest, arms and face, but that there was no buckshot in the
abdomen.

That at the time | treated the said Seth French, he had no indi-
cation of cancer; that he was healthy and although I did not treat him
for a number of years after‘that, I did see him at different times, and
from general appearance, he showed no indication of cancer.

I further certify that a blow such as Seth French received in the
abdomen at that time would at least aggravate an existing cancer if
he had such at that time.”
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Commissioner Jenkins, after hearing the evidence,
made a finding that decedent’s cancerous condition was
aggravated by the injury received while in the course of
his employment; that there was a capsal connection be-
tween such injury and the death of decedent and recom-
mended an award to decedent’s widow, Faye French.
After a careful review of all the evidence this Court con-
curs with his views. In a similar case, Simpson vs. Indus-
trial Commission, 337 Tll. 454, the Supreme Court said
on page 459

“The evidence shows that prior to the day of the accident Carr was
a strong, vigorous and active man. He had never been sick and had
never required the services of a physician. The evidence of Hammond
shows what happened at the time Carr pulled on the rope. He was
never well after that time but grew steadily worse until his death.
There is no question, under the evidence, but that he died from a
lymphatic carcoma. There is medical evidence which shows that the
sarcoma was the result of the strain or sprain of the muscles of the
back. If the death is fairly chargeable to an accident suffered in the
course of his employment as an efficient cause, compensation may be
awarded although the sarcoma existed prior to the accident, provided
the sarcoma was aggravated or accelerated by the injury, but there must
be a direct relation between the accident and the subsequent death.
(Springfield Coal Co. v. Industrial Com., 303 Ill. 455; Jones Foundry
Co. v. Industrial Com., 303 id. 410; Kéller v. Industrial Corn., 302 id. 610;
Centralia Coal Co. v. Industrial Corn., 301 id. 418.) If the act of Carr
in pulling on the rope either caused a sarcoma or aggravated or acce-

lerated a sarcoma which already existed, and his death resulted there-
from, his widow was entitled to compensation.”

There were no children under 16 years of age de-
pendent upon the deceased for support at the time of his
death. His widow, Faye French, survives him. His earn-
ings from respondent were $1,787.09 for the year next
preceding his death; and the compensation rate would be
$15.00 per week, increased by 17% %, the injury having
occurred after July 1,1943, or $17.63. Under Section 7,

paragraphs a and 1 of the Workmen’s Compensation Act,
the widow, Faye French, would be entitled to an award
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of $4,700.00, less $248.21 being the amount of compensa-
tion paid, or $4,451,79.

Eileen Jones, First National Bank Building, Spring-
field, Illinois, was employed to take and transcribe the
evidence in this case, and has rendered a bill in the
amount of $28.20. The Court, finds that the amount
charged is fair, reasonable and customary.

An award is entered in favor of Eileen Jones in the
amount of $28.20, payable forthwith.

An award is also entered in favor of the claimant,
Faye French, in the amount of $4,451.79, to be paid to her
as follows :

$2,820.80, which has accrued and is payable forthwith;

$1,630.99, payable in weekly installments of $17.63 beginning on the
16th day of June, 1947 for a period of 92 weeks, with an
additional final payment of $9.03.

All future payments being subject to the terms and
conditions of the Workmen’s Compensation Act of Illi-
nois, jurisdiction of this case is specifically reserved for
the entry of such further orders as may from time to time

be necessary.
This award is subject to the approval of the Gover-

nor as provided in Section 3 of “An Act concerning the:
payment of compensation awards to State employees.”’

(No. 4005—Claimant awarded $672.00.)

WiLLiam G. Vax GILber, Claimant, vs. STATE oF IiriNors,
Respondent.

Opinion filed June 5, 1947.
Warp E. DiLLavou, for claimant.

Georce F. BarretT, Attorney General, and C.
ArTHUR NEeBEL, Assistant Attorney General, for re-

spondent.
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WORKMEN’S COMPENSATION AcT—when award may be made for loss
of finger—under. Where an employee of the State sustains accidental
injuries arising out of and in the course of his employment, resulting
in the loss of his left second finger, an award may be made therefor,
under the Workmen’s Compensation Act, upon compliance by the em-
ployee, with the terms thereof and proper proof of claim for same.

BErGsTROM, J.

Claimant, William G. Van Gilder, filed his claim on
January 27, 1947’ for compensation under the provisions
of the Workmen’s Compensation Act for the loss of his
left middle or second finger.

On November 13, 1946 ;claimant and his assistants
were assigned to take a truck load of cement from Paris
to Champaign, lllinois. About 7:30 A. M. and approxi-
mately two miles west of Paris on S.B.l. Route No. 133,
claimant stopped his truck to determine what was causing
the truck motor to heat. Lifting the truck hood he noticed
that the fan belt was not moving. He touched the belt to
see if the tension was sufficient. At the moment be touched
the belt, it began to move and crushed his left middle fin-
ger between the belt and the generator pulley.

Claimant was taken to the Paris Hospital where Dr.
H. D. Junkin rendered first aid and amputated the left
middle finger through the distal end of the middle pha-
lanx. He was released from the Paris Hospital on Novem-
ber 15, 1946 and returned to work on November 28, 1946.
He was paid full salary for the two weeks lost time, and
the hospital and medical bills were paid by respondent.

At the time of the aocident, claimant and respondent
kere operating under the provisions of the Workmen’s
Compensation Act of this State, and notice of the accident
and claim for compensation were made within the time

provided by the Act. The accident arose out of and in the
course of employment.

Claimant ‘was married and had two children under
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the age of 16 years dependent upon him for support. His
earnings for the year preceding his injury totaled $2,-
040.00. The accident having occurred after July 1945, the
compensation rate would be $19.20 per week. He is en-
titled to receive compensation for the loss of his left
second finger, which would be computed on the basis of
35 weeks at $19.20 per week, or $672.00.

An award is therefore entered in favor of claimant,
William G. Van Gilder, in the amount of $672.00, payable
as follows: .

$556.80, which has accrued and. is payable forthwith:
$115.20, payable in weekly installments of $19.20, beginning on the
11th day of June, 1947, for a period of sir weeks.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employees.”’

(No. 4010 —Claimant awarded $351.00.)

Frep W. BanE, Claimant, vs. STATE oF Iurivors. Respondent.
Opinion filed June 5, 1947.

CLAIMANT, pro se.

Georce F. BarrerT, Attorney General, C. ARTHUR
NEeseL, Assistant Attorney General, for respondent..

WORKMEN’S COMPENSATION AcT—when an award. may be made for
permanent partaal loss of thumb under. Where an employee of the
State sustains accidental injuries, arising out of and in the course of
his employment resulting in a 25% permanent loss of his right thumb,
an award may be made for compensation therefor, under the provisions
of the Workmen’s Compensation Act—upon compliance by the employee
with the terms thereof.

Dawmron, J.

This is a elaim for benefits under the Workmen’s
Compensation Act.
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The record consists of the complaint, filed on Feb-
ruary 27, 1947; Exhibits 1, 2, and 3; Departmental re-
port; Stipulation; Waivers of both claimant and re-
spondent to file brief, statement and argument.

The stipulation provides that the departmental re-
port and the report of Dr. G.W. Staben attached thereto,
shall constitute the record in this case.

The departmental report, filed May 7, 1947, signed
by Secretary of State, Edward J. Barrett, is as follows:

“Fred W. Bane resides at 1409 North 9th Street, Springfield, Illi-
nois. The place of accident was the Engine Room of the State Power
Plant directly north of the State Capitol Building. Mr. Fred W. Bane
was working on No. 3 engine in the engine room of the power plant
about 9:30 a. m. on the morning of September 30, 1946. He, along with
four other employees was engaged in repairing and tightening the
piston on stem inside the cylinder of the engine. The piston of No. 3
engine came loose on piston rod which then required removal of
cylinder head. In order to reset piston it’is necessary to turn engine
over by hand power to get dead centers on both ends to get proper
setting. The large fly wheel is revolved by means of rachet with a
long lever for power has a dog which engages in sockets on fly wheel.
This is the way the fly wheel is revolved. The dog failed to catch in
socket at one point of operation. Mr. Bane reached down to place dog
in socket at this point. His thumb was caught between the dog and
socket, causing it to be crushed before it could be released.

The Department of Public Health was called and they immediately
sent a doctor to the Power Plant, who gave first aid treatmeqt and
advised that Mr. Bane be sent to the hospital. Mr. Johnson, Chief
Operator of the Power Plant took him to the hospital, where Dr. Staben
was called and an X-Ray was taken and the finger was found to be
crushed, the bone being chipped. Dr. Staben set the finger, putting it
in a splint and released Mr. Bane from the hospital, advising him to
come to his office for further treatment, which covered a period of
about three months. When Dr. Staben released Mr. Bane the thumb
was still very painful and is still giving him pain. At the time the
doctor released Mr. Bane he advised him that this thumb would always
be partially disabled due to the fact that the second joint of the thumb
is stiff. Mr. Bane has no feeling in his thumb.

Mr. Bane received his salary only during his period of disability
which was very short. Mr. Bane is claiming a doctor bill of $26.50
and hospital bill of $9.50 making a total of $36.00 for care of thumb.
In addition he is claiming 25% permanent disability to the thumb, as
advised by his doctor for the reason that it hinders him in the per-
formance of certain work.

!
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Due to the fact that Mr. Bane was hurt at the power plant, the
office was notified immediately, Mr. Johnson, Chief Operator, being at
the scene of the accident. Mr. Johnson reported this immediately to
Peter F. Rossiter, Superintendent of Buildings on September 30, 1946.
Our records show Mr. Bane was 59 years of age at the time of injury.”

Exhibit lintroduced in this record is a bill for serv-
ices rendered claimant by Dr. Staben amounting to
$26.50; Exhibit 2 is a bill of St. Johns Hospital for serv-
ices rendered to claimant amounting to $9.50.

The report of Dr. G. W. Staben, referred to in the
stipulation and marked “Exhibit 3’7 is as follows:

“Mr. Fred Bane has been under my care from Sept. 30, 1946 to
December 11, 1946 due to an injury to his right thumb. He has approx-
imately 259, permanent disability in right thumb due to loss of motion
in the distal joint of the thumb.”

From this record we find that no jurisdictional ques-
tions are involved and the only question to be determined
is the nature and extent of claimant’s injury. Dr. Staben,
the treating physician estimates claimant sustained 25%
functional loss of use of his right thumb and that it is
permanent. We accept this as a basis of the award.

Claimant’s annual earnings for the year preceding
the injury were $3,850.00, his compensation rate therefore
is $18.00. Claimant is entitled to the sum of $315.00 repre-
senting 25% permanent loss of his right thumb; the sum
of $36.00 expended by him for medical and hospital serv-
ices making a total of $351.00.

An award is therefore hereby entered in favor of
Fred W. Bane in the sum of Three Hundred Fifty-One
($351.00) Dollars all of which has accrued and is payable
forthwith, in a lump sum.

This award is subject to the approval of the Gover-
nor as provided in Section 3 of, “An Act concerning the
payment of compensation awards to State employees.”’
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(No. 4016 —Claimant awarded $88.76.)

CHARLES ToLER, Claimant, »s. STATE oF lLLINOIS, Respondent.
Opinion filed. Jund 5, 1947,

Epwin F. LowensTEIN, for claimant.

Georce F. Barrert, Attorney General, and C:
ArRTHUR NEBEL, Assistant Attorney General, for re-
spondent. '

HicHEWAY—Damages—claimant drove his qutomobile into unguarded
excavation an road—when award for damages thereof justified. Where
there is a showing that the State negligently failed to warn against,
barricade or guard am excavation in the road where a portion of the
pavement had been removed, and that because of the rain and darkness

claimant drove his automobile into said excavation thereby damaging
the same, an award for said damage is justified.

BerGgsTrROM, J.

Claimant filed his claim on March 26,1947 to recover
the sum of $88.76 for damages to his 1946 Ford sedan
caused by an open excavation on Highway 37 on October
25, 1946.

The record consists of the Complaint, Respondent’s
Answer, Claimant’s Waiver of Brief, and Respondent’s
Waive; of Brief. The claimant alleges, that the evidence
shows, that on or about October 25, 1946 claimant was
driving along a portion of Highway 37 at about 7:30 in
the evening at a point approximately about 4 miles south
of the City of Marion, and while so driving drove into an
excavation in the road ,wherea portion of the pavement
had been removed.

The evidence further shows that this excavation
measured about 6 x 9’ to the full depth of the pavement
approximately 8”; that it was a dark, rainy evening, and
the excavation was filled with water; that there was no
light, barricade, or anything else to warn the claimant of
this dangerous condition; that as a direct and proximate



316’

result of the negligence of the respondent, claimant’s
1946 Ford Sedan was damaged to the extent of $88.76;
that there was paid to claimant by the American States
Insurance Company the sum of $38.76 because of a col-
lision insurance policy they carried on his car, and to
which amount the company is entitled to reimbursement
by reason of its right to subrogation under the policy;
and that the claimant has not received feimbursement of
the $50.00 damage sustained by him. .

The evidence further shows that the claimant was the
sole owner of the car which was damaged as aforesaid.

Claimant is entitled to an award in the amount.of
$50.00 covering the unreimbursed amount of his damage,
and also an award of $38.75 for the use of American
States Insurance Company.

An award is therefore entered in favor of claimant,
Charles Toler, for the sum of $50.00, and an award is also
entered to Charles Toler for the use of American States
Insurance Company for the sum of $38.76.

(No. 4018 —Claimant awarded $5,340.00.)

MarioNn G. RoeerTsoN, Wipow oF HAROLD RoBERTSON, DECEASED,
FOR HERSELF AND As NexT FRIEND AND MOTHER orF HAROLD G. /
RoBerTsoN, A MINoOR, Claimant, vs. State oF lLLiNnoIs, Re-
spondent.

Opinion filed June 5, 1947.

Marion G. RoBERTSON, pro se.

Georee F. Barrert, Attorney General, and C.
ARrRTHUR NeBeL, Assistant Attorney General, for re-
spondent.

WORKMEN’S COMPENSATION acT—Rehabilitation Counselor—State De-
partment of Registration and Education. within provisions of — when
injuries sustained in automobile collision resulting in death—deemed
to be arising out of amd in the course of employment—when award for
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compensation therefor may be made under Section 7 (a) of Act. Where
an employee of the State in traveling by automobile, in pursuance of
instructions from his department to attend a training conference, meets
with an accident by colliding with a tractor-trailer on road, and sustains

. accidental injuries, resulting in his death, the same are deemed to

have arisen out of and in the course of his employment and are com-
pensable under the Act; an award may be made for compensation for
his death under Section 7 (a) of the Act to those legally entitled
thereto upon compliance with the requirements thereof. This question
has been decided affirmatively by this Court in cases of Miller vs. State .
and Taylor vs. State, ante, this volume.

BergsTROM, J.

This claim is brought by Marion G. Robertson,
widow of Harold Robertson, in her own behalf, and be-
half of her minor son, Harold G. Robertson, against the
State of Illinois, under Section 7(a) of the Workmen’s
Compensation Act.

The record consists of the Complaint, Departmenta:
" Report, Claimant’s Waiver of Brief and Respondent’s
Waiver of Brief.

The decedent was employed on July 7, 1946 by the
State Department of Registration and Education as a Re-
habilitation Counselor. By a memorandum sent to all Re-
habilitation Counselors from the Office of the State Super-
visor, Division of Rehabilitation, decedent was requested
to attend a training conference for the blind at Blooming-
ton, Illinois, to be held October 14, 1946 through October
19, 1946. Hotel reservations had been made by respond-
ent for decedent at the Illinois Hotel, Bloomington, for
the night of October 13, 1946 through October 18, 1946.
That in pursuance of said orders and instructions, dece-
dent, the said Harold Robertson, left his office in Harris-
burg on October 13, 1946 and drove his automobile
northward toward his destination of Bloomington, with
the intention of attending said conference the following
morning. At about 9:00 P. M. October 13, 1946 at a point
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approximately two miles south of Bloomington, Illinois,
on U. S. Route 66, decedent’s automobile collided with a
tractor-trailer which was parked and standing facing in
a northerly direction on the east side of the pavement.
The tractor-trailer was standing on said pavement in
total darkness, the driver having failed and omitted to
place lights, flares or other warning signals. As a result
of said collision, decedent, Harold Robertson, sustained
injuries which caused his death on the following day,
October 14, 1946.

The record further discloses that the Department of
Registration and Education had immediate notice of
decedent’s death as a result of this accident, and as com-
plaint herein was filed within six months of the date of
death the provisions of Section 24 of the Compensation
Act have been fully met.

The only question to be decided is whether an em-
ployee of the respondent who is traveling as required by
his employment is entitled to compensation under the
Workmen’s Compensation Act. This question has been
decided affirmatively by this court in the cases of Lzlla
M. Miller vs. State of Illimois, No. 3991, 16 C.C.R., and
Margaret L. Taylor vs. State of Illinois, No. 3996, 16
C.CR.

Respondent paid decedent a salary of $225.00 per
month, which is the salary paid t0 persons of the same
class in the same employment. Claimant is entitled to an
award in the sum of $4,450.00. Since the death occurred
subsequent to July 1, 1945 this must be increased 20%,
making a total award of $5,340.00. The weekly compensa-
tion rate is the maximum of $15.00, increased 20%, or
$18.00 per week.

An award is therefore entered in favor of claimant,
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Marion G. Robertson, in the amount of $5,340.00, to be
paid to her as follows:

$ 61200 accrued, is payable forthwith;

$4,728.00 is payable in weekly installments of $18.00, beginning on

the 16th day of June, 1947 for a period of 262 weeks,
with an additional final payment of $12.00.

All future payments being subject to the terms and
conditions of the Workmen’s Compensation Act of Illi-
nois, jurisdiction of this cause is specifically reserved for
the entry of such further orders as may from time to time
be necessary. .

This award is subject to the Approval of the Gover-
nor as provided in Section 3 of “An Act concerning the
payment of compensation awards to State employees.”’
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CASES IN WHICH ORDERS (F DISMISSAL WERE
BNTERED

2644

2645

2646

2647
2656
3448
3598
3612
3635
3689
3786
3794
3819
3830
3876
3920
3927
3962
3980

WITHOUT OPINION

John Mills, Laurance H. Mills and Jack Alan Mills, as Trustees
of the Mills Land Trust

John Mills, Laurance H. Mills and Jack Mills, as Trustees of
the Mills Land Trust

John Mills, Laurance H. Mills and Jack Alan Mills, Trustees of
the Mills Land Trust, and Mary Burmeister, George H. Bur-
meister and Arthur J. Burrneister

George Wilson and Marjorie Wilson

Elmhurst State Bank, Trustee

Clarence Regnier

Gottfried Schmid and Mary Schmid

Barney Fraundorf

Edward L. Roady

Leonard A. Porter

Leota Gray

Grover C. Linton, H. B. Titus and Elva Elam

Hester Abraham

Wesley James Spaulding

C. Leland McDowell

Frida Lindgren, Admx. Estate of .Eric R. Lindgren, Deceased
Grace Yankey

Robert C. Ashby

Anna Vaughan



INDEX

ABUTTING OWNERS —See DAMAGES,

APPROPRIATIONS — See SUPPLIES, SERVICES

Pace

expenditure of, or compensatioh for work done, must be
in strict accordance with, and authorized by Act mak-
ing — otherwise the same must be denied.,. ...........
when lapsed or exhausted —and when not otherwise avail-
able by reason of the provisions of Chapter 121, para-
graph 161 and 163—11 Rev. Statutes 1945—an award
for tuition due school districts for pupils who are chil-
dren of parents or guardians employed in military
encampments owned or used by the State or Federal
Government, —may be made in lieu thereof.. ........

BURDEN OF PROOF—See EVIDENCE

CHICAGO PARK DISTRICT

under Article IV Section 20 of the Constitution of 1870,
the State of Illinoisis precluded from assuming liability
for claim, against Chicago Park District. ............

CHILDREN — See SCHOOL DISTRICTS,

CIVIL SERVICE — See FEES & SALARIES

discharge of employee under —effective from time of order
of, and service of notice of such discharge, and not from
date of final hearing on complaint to set aside order of
diSChArge wuvuvirnererirarnrnrnesnsnrasssnsnnnnnns

lay-off of employee under—justified because of lack of
fUNAS o e s

order of discharge of employee for political activities final
under — when notice served, hearing had —and no
request for re-hearing or appeal taken.. .............

321

64

247

208



322

[

CONSTITUTION

Pace

under Article IV, Section 20 of the Constitution of 1870,
the State of Illinois is precluded from assuming the
liability of any municipal corporation or other govern-
mental entity ....oevveriiii e

CONTRACTS

acceptance of the last payment by contractor operates as
a release to the department from all claims and liability
under a contract containing the provisions of the Stan-
dard Specifications for Road and Bridge Construction
Division 1, Section 9.7.. ..cvuiiiiiiinrninnnnnnnes

[llinois Industrial Commission has authority under the
provisions of the Workmen’s Compensation Act to enter
into contracts with those desiring to become self-
insurers under the AcCt.. ..ooviiiiiiiiniiennns .67,

any party, including the State, desiring to limit liability
in the event of contingencies, must make provision
therefor in their contracts.. ................... 67,

State Institutions liable for payment of water furnished
to it. Purchase of water by Soldiers & Sailors Home
authorized by law. ...ovvviiiii i

contracts for labor made without strict compliance with
Act creating War Veterans’ Graves Administration and
not included in appropriation made by General Assem-
bly in pursuance thereto, are void.. ................

doctrine &f implied contract to pay for services rendered
not applicable to State., ...covvevvivrivnirnnnnnnss

COURT OF CLAIMS—See JURISDICTION
when claims for refund of Inheritance Tax erroneously

208

138

162

162

276

64

64

paid to State Treasurer— properly filed in Court of ~

ClaimS vt e
has jurisdiction to hear claims arising under Section 3 of
Workmen’s Occupational Diseases Act. .......... 128,

42

183

COURTS OF GENERAL JURISDICTION — SeeJUDGMENTS

— REMEDIESIN COURTS OF GENERAL JURISDICTION

when courts of general jurisdiction do not have jurisdic-
tion to correct error inadvertently made, it is proper to
file claim in Court of Claims. .....ccovvviiinnnnns.
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Pace .

State not liable for damages to personal property of its
employees where such damage is caused by the wrongful
act of a third person. .....vvveviririrnrarnrnrnnns

State liable for damages to automobile driven on high-
way, where same is struck by tractor mower driven
and operated so carelessly as to cause it to overturn on
embankment and fall on claimant’s car. ............

State liable for damages to car, resulting from being
driven into unguarded, and unbarricaded excavations
0 Vo

where property, alleged to be damaged, is part of land
already conveyed by claimant by Deed of Dedication to
the State, no claim for subsequent damages thereto or
adjacent land may be allowed.. ....cvvvvennnnnnnn..

State liable for negligence in not guarding excavation
adjoining land owned by it, and liable for injuries
sustained by pedestrian who fell into said excavation..

State liable for damages for injuries to health of its em-
ployees by reason of a disease contracted or sustained
in the course of employment, resulting from its failure
to comply with Statutes designed to protect the lives,
health and safety of its employees, under ,Section 3 of
the Workmen’s Occupational Diseases Act. ...... 128,

State liable for damages resulting to motor vehicle and
trailor and its cargo when because of an unguarded and
dangerous excavation in road, it struck said hazard and
overturned .....viiiiiiiiiiiaen.. et reaeaaaaaaeas

DEPARTMENT OF PUBLIC WORKS AND BUILDINGS

Section 84, par. 5 of Chapter 19, Ill. Rev. Statutes, pro-
vides that the construction, maintenance, control and
operation of Illinois Waterway and its appurtenances
shall devolve upon the Department of Public Works and
Buildings—but Section 23 of the Illinois Waterway
Act—(Chap. 19 Section 101 — Smith-Hurd Annotated
Statutes) provides specifically for liability of the State
for all damages in connection therewith—and it is con-
L0011 11 T

DEDICATION, DEED OF

payment of the consideration for property, conveyed- by
deed of dedication has same effect as assessment for
damages in condemnation proceedings. .............

123

97

315

211

227

183

230

269

217
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EMINENT DOMAIN
o ) PacE
deed of dedication of property for public use has the same
effect as proceedings iN...vvvevevirirnrararannnnss 217

EQUITY AND GOOD CONSCIENCE

where claim for compensation under Workmen’s Compen-
sation Act cannot be allowed on the basis of equity and
G000 CONSCIENCE v vuvvavvnsnnrnnsnnsnnsnnsnnsnnsns 78

EVIDENCE -

In claims for compensation, under Workmen’s Compensa-
tion Act, the burden of proof is upon claimant to prove
his claim by a preponderance or greater weight of evi-
ENCE wivveieiiinnrennnrennnnnes .6, 17, 10, 24, 57

must show, in claim for conipensation, under Workmen’s
Compensation Act, that claim therefor was made and
application filed, within time fixed in Section 24 of
said ACt. vvviiiii i 34, 78, 104, 114, 177, 298

when evidence fails to show the clifference between the

average amount which claimant earned before the acci-
dent and the average amount which he is earning or is
able to earn in some suitable employment or business —'
since the accident—there is no basis upon which award
could be made for compensation for partial disability,
under the Workmen’s Compensation Act, Section 8,
paragraph (D) thereof.. ............... .4, 17, 242, 277

where claimant fails to establish by a preponderance of
competent evidence, of which there are or have been
objective symptoms proven, not within the physical or
mental control of the injured employee. that incapacity
or disability claimed was due to the injury received, ,
claim must be denied.. .....cooviiiiiiii .6, 20

when insufficient to prove a causal connection between the

accideht and condition or incapacity complained of. ...
......................................... 24, 107, 59

when the only evidence “submitted is the unsupported
testimony of claimant—it is insufficient to justify award 57

liability under the Workmen’s Compensation Act— cannot
rest upon imagination, speculation or conjecture —or
upon a choice between two views equally compatible
with the evidence. ................. 57, 81, 142, 107, 59

when evidence sufficient to justify an award for perma-
nent partial loss of use of foot.. .................. 5
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where evidence sufficient to justify an award for loss of
the first phalange of left thumb.. .................. 188
where evidence sufficient to justify an award for partial
loss of use of hand and leg.. .......cvviiivnn. 190, 224
where evidence sufficient to justify an award for medical
expenses incurred by claimant with full approval of
LT 1010] )Y 206
where evidence sufficient to justify an award for partial
loss of use of hand —arm.. ....cvvviiiiiiiinnnnnnns
................ 292, 180, 190, 52, 31, 241, 38, 253, 87
where evidence sufficient to sustain an award for total and

permanent disability. ....covviiiiiiiiiiin.s, .172, 164
where evidence sufficient to sustain an award for perma-
nent partial loss of use of leg.. ....... 111, 190, 170, 238
where evidence sufficient to sustain award for permanent
total loss of use of leg.. covevvvrirnvnrininnnnnnns 159
where evidence sufficient to sustain award for permanent
disfigurement ......cioiiiiiiiiiiiie e .142, 135

when evidence insufficient to prove accidental injury sus-
tained, arose out of or in the course of employment. .. 10%

where evidence insufficient to prove a causal connection
between conditions existing on employer‘s premises and
injury to employee, and that accident had its origin in
some risk connected with the employment. ........... 10%

Workmen’s Occupational Diseases Act—where evidence
sufficient to show violation by State of statute enacted

for protection of the health of its employees.. ......... 128
departmental report is prima facie evidence of the facts
contained therein .......ovviiiiiiiiniinnnenss 298

where evidence sufficient to sustain employee’s refusal to
submit to a major operation, as being reasonable —and
to justify an award for compensation.. ............. 87
typhoid contracted during epidemic — constitutes an acci-
dental injury which is compensable under the Work-

men’s Compensation ACt. ...vvvevririrrnrnrnnennas 264
where evidence sufficient to justify award for total loss of
ONE By . neesssnnnnnnnnnnnsssssnnnnnnnnnnns 258

where evidence sufficient to show that accidental injury,
caused by woman driver sticking her thumb into police
officer’s eye and resulting in the loss thereof, arose out
of and during the course of his employment.. ........ 288
when evidence sufficient to show that accidental injury
sustained by employee aggravated pre-existing arthritic
condition of claimant and resulted in permanent partial
USE Of 1€0Stuesernrnrsrnrnerarassssssnsnsnrsssnnns 277
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when failure to show and diminution of earnings after
accident—sufficient to deny award under Section 8,
paragraph (D) of the Workmen’s Compensation Act..
loss of earnings not a condition to recovery for specific
losses under Section 8 paragraph (E) of the Workmen’s
Compensation ACt. ...vvvrviriirii e aaneaans
Civil Service—in clainis for salary—burden of proof is
upon claimant......ovviiii i
where evidence sufficient to show presence of employee in
hotel when attending a meeting or a convention, with
knowledge and consent of his superiors, mas in pursu-
ance of, and as condition of, his employment—and that
the same was proximate cause of his death resulting
from disastrous fire in the hotel.. ......... .251, 194,
where evidence sufficient to show that employee, at time
of collision, was driving his car enroute to training
conference, as directed by his superior, and the injuries
sustained, resulting in his death, arose out of and in
the course of his employment.. ............ccovent
where testimony of physician based wholly on hospital
report insufficient to prove any causal connection be-
tween accidental injury and the death of deceased
T 00]0] 0] L A
when evidence sufficient to show causal connection be-
tween accidental injury and subsequent death of em-
PlOYEE et e
when evidence sufficient to show accidental injury had a
causative effect in aggravating pre-existing disease
thereby hastening death of employee. ...............
where evidence sufficient to show injury, sustained to

health of claimant by reason of disease contracted or-

sustained and in course of employment, was result of
violation of Statute designed to protect health of such
employee —and the same constitutes negligence on part
of State, under Section 3 of the Workmen’s Occupa-
tional Diseases ACt. ...ovvvirvirennrennennnns .183,
when evidence sufficient to show negligence on the part of
the State in failure to perform its duty to properly
warn and protect traveling public of the existence of a
dangerous €XCavation ..........oviiiiiiiiiiiians,

where evidence sufficient to show claimant— industrially
blind and totally and completely incapacitated for work.

when evidence sufficient to show negligence of State proxi-
mate cause of injury sustained—under Section 23 of
[linois Waterway ACL. ...vvvviviririirnraennnnnns

277

27

155

211

316

59

306

306

128

230

98

269
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FEES AND SALARIES

. Pace

no award for work actually done can be made, when there
is no statutory authority for employment of the claim-
ant to do the particular kind of work performed. .....

FORMER CASES

this court has passed upon contracts including the “stab-
dard specifications for Road and Bridge Construction”
and has held that final payment under such a contract
oonstitutes a release of all claims and liabilities under
the contract. Henkel Construction Co. vs. State, 10
C.C.R. 538; Strandberg & Sons Co. vs. State, 13 C.C.R.
49; Pickus Engineering & Construction Co. vs. State,
13 C.C.R. 39; Richardson vs. State, 14 CCR. 3......

compliance with Section 24 of Workmen’s Compensation
Act is a condition precedent to the right to maintain
proceedings under the Act. City of Rochelle, vs. Indus-
trial Commission, 332 Tl1l. 386; Inland Rubber Co. vs.
Industrial Commission, 309 I11. 43; Simpson vs. State,
10 C.C.R. 394; Baker vs. State, 10 CC.R. 111........

court has no jurisdiction where claimant has failed to
comply with™ Section 24 of Act’. Henderson vs. State,
12 C.C.R. 3 ;Boismenue vs. State, 12 C.C.R. 36 ; Chlara
vs. State, 12 C.C.R. 41; Koleita vs. State, 12 C.CR.
217; Roebuck vs. State, 12 C.C.R. 236; Scott vs. State,
13 C.C.R. 163 ; Black vs. Industrial. Commission. 393
I11. 187; City of Rochelle vs. Industrial Commission,
332 Ill. 386; Inland Rubber Co. vs. Industrial Com-
mission, 309 Ill. 43; Scott vs. State, 12 C.C.R. 36....
........................................ 34, 104,

an award may be made under Section 8, paragraph (a)
of the Workmen’s Compensation Act—for necessary
medical and #furgical expenses as is reasonably required
to relieve claimant of the effects of her injury. Penwell
vs. State, 11 C.C.R. 365...cciiriiriirnnirninnenns

when evidence fails to show earnings before or since acci-
dent, court without basis on which to compute award —
Evans vs. State, 13 C.C.R. 65; Doyle vs. State, 13
(O O I 4

in claim for compensation under Workmen’s Compensa-
tion Act the burden of proof is upon claimant to prove
his claim, by preponderance or greater weight of evi-
dence. Alexander vs. State, 13 C.C.R. 5; Bradecich vs.

64

138

34

114

4

State, 13 C.C.R. 56; Pearman vs. ‘State, 13 C.C.R. 84.6, 59
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unless there are or have been objective conditions or
symptoms proven—not within physical or mental con-
trol of injured employee himself—no award for com-
s pensation can be made. Wasson vs. State, 10 C.C.R.
497; Peck vs. State, 10 C.C.R. 56; Sprague vs. State,
I O O s I .6, 10, 20

where a person is able to procure employment similar to
that in which he was engaged at time of the injury
which caused the disfigurement, with no reduction in
earnings, an award is not justified. Tyler vs. State of
[llinois, 12 C.CR. 101.. . iciiiiiiiiiiieninnnnnens 13

claimant has the burden of proving the causal connection
between the accident and the condition or incapacity
which constitutes her claim for compensation. Sanitary
District vs. Industrial Commission, 343 I1l. 236 ; Sears
Roebuck & Co. vs. Industrial Commission, 334 Il1. 246;
Mandell vs. State, 12 CCR. 29... ...t 24, 59

liability cannot rest upon imagination. speculation or con-
jecture, but must be based upon facts established by
a preponderance of the evidence. Inland Rubber Co.
*vs. Industrial Commission, 309 Tll. 43; Springfield
District Coal Co. vs. Industrial Commission. 303 IlL.
528; Crvder vs. State. 12 C.C.R. 291; Cross vs. State,
13 C.C.R. 174; Mandel vs. State. 12 C.C.R. 49; Lvman
vs. State. 14 C.C.R. 173; Elliott vs. State. 14 C.C.R.
222; Berry vs. Industrial Commission. 335 I11. 374. ..

.............. Ceeeeeeaaaaaaa.. 24081 142, 107, 59

period of military service cannot be included in comput-
ing the period limited by law for filing claim. ........ 91

where there exists a remedy in courts of general jurisdic-
tion respecting a claim—this Court of Claims has no
jurisdiction to hear or determine the same. Farm
Bureau Oil Co. Inc. vs. State of Illinoig, 14 C.C.R. 1563 42

Section 10. of the Inheritance Tax Law—the two year
period of limitations affects only the time of applying
for refund from State Treasurer — it does not commence
to run until the party to be barred has had a right to in-
voke the aid of a Court to enforce his remedy — Grif-
fith vs. State of Illinois, 2 C.C.R. 128; Weller & Klick
vs. State of Illinois; 3 C.C.R. 2; Stanninger vs. Taber,
103 TiI. App. 133; Moore vs. State, 4 C.C.R. 1;Union
Trust Co. vs. State 6 C.CR. 254; Marchand et al.
VS. State, 10 C.OR. 691, 4 v reruee e eannnnrnnnns 42

award may be made for supplies furnished State on serv-
ices rendered after lapse of appropriation, when there is
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sufficient unexpended balance there, and bill for cor-
rect amount is filed by claimant within reasonable time.
Phillips Petroleum Co. vs. State, 14 C.C.R. 44; Rock
Island Sand & Gravel Co. vs. State, S C.C.R. 165;
Oak Park Hospital vs. State, 11 C.C.R. 219; Yourtee-
Roberts Sand Co. vs. State, 14 C.C.R. 124; The Texas
Co. vs. State, 15 C.C.R. 112; I1l. Bell Telephone Co. vs.

State, 15 CCR. 115.. ..vvviiinnnnnn 55, 85, 96, 257,

Court of’ Claims has jurisdiction to hear and determine
claim arising under Section 3 of Workmen’s Occupa-
tional Diseases Act. Wheeler vs. State, 12 C.C.R. 254.

Workmen’s Compensation Act requires that an accidental
injury, to be compensable must arise out of and in the
course of the employment— Illinois Country Club vs.
Industrial Commission, 376 IIl. 484; Parley vs. In-
dustrial Commission, 378 I1l. 334; Great American Ind.

- Co. vs. Ind Com. 367 Tll. 241; Bergson vs. Ind. Com.
368 Ill. 188; Hazurski vs. Ind. Com. 364 Ill. 445;
Standard Oil Co. vs.-Ind. Com. 322 IIl. 524.........

Wiemervs. State, 12 C.CR. 244. ...ovvvivivivivinnnss

there must be a causal connection between the conditions
existing on the employer's premises and the injury to
the employee, and the accident must. have had its origin
in some risk connected with or incidental to the em-
ployment— Cummings vs. Ind. Comm. 389 Ill. 356;
City of Chicago vs. Ind. Comm. 292 Ill. 406.........

injury to or death of employee, arising out of and in the
course of his employment, though not in itself hazard-
ous is compensable under the Workmen’s Compensation
Act. Lilla M. Miller vs. State No. 3991, 16 C.C.R.. .

where the operation tendered to employee by the em-
ployer is of a major character and attended with a seri-
ous risk to the member, an injured employee’s refusal to
submit thereto is not unreasonable and compensation
should not be denied on that account. Florczak vs. Ind..
Commission, 881 T1I. 120.......ovuiiiinninnennenns

typhoid contracted during an epidemic constitutes an
accidental injury which is compensable under the
Workmen’s Compensation Act. Ade vs. State, 13
O3 01 S

there is no law in this State making it liable for damages
to personal property of an emlployee, where such dam-
age is caused by the wrongful Act of a third person.
Mowery vs. State, 11 CCR. 18.......cvvvviinnn..

91

128

211

87

264
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compensation under Section 8, paragraph (d) of the
Workmen’s Compensation Act is based only on reduced
earning capacity and is measured by such loss. Grove-
land Coal Co. vs. Ind. Com. 309 Ill. 73; Consolidated
Coal Co. vs. Ind. Com. 314 [ll. 526; Diad vs. State, 15

where pre-existing conditions of disease are aggravated by
an accidental injury, the disability resulting from such
aggravation is compensable under the Workmen’s Com-
pensation Act. Chicago Park District, vs. Ind. Com.
372 Tl1. 358; Bartholomew vs. State, 15 C.C.R. 117..

loss of earning capacity is not a condition to recovery for
specific losses under paragraph (e) Section 8 of the
Workmen’s Compensation Act.  Nokomis vs. Ind.
Comm. 308 T1l. 609.. ccuvuiurenrnrnrnrnrennnsnens

when evidence fails to support the averments in the com-
plaint, the court must deny the claim. Elliott vs. State,
14 C.C R 227 it eas

injuries resulting to employees required to travel, held
compensable, under the Workmen’s Compensation Act,
as injuries arising out of and in the course of employ-
ment. Illinois Publishing Co. Ind. Comm. 299 III. 189.
Solar-Sturges Mfg. Co. Ind. Comm. 315 I1l. 352; Porter
vs. Ind. Comm. 352 Ill. 392; City of Chicago vs. Ind.
Comm. 389 HI 592 ...cceiiiiiiiiiiiieiennns

the provisions of the Workmen’s Compensation Act apply
to employers engaged in extra-hazardous employment
and all his employees regardless of the kind of work in
which the employee is engaged. McNaught vs. Hines,
300 Iil. 167; Porter vs. Ind. Comm., 352 IIl. 392;
Marshall Field & Co. vs. Ind. Comm., 305 Jll. 134;
Ascher Bros. Amusement Enterprises vs. Ind. Comm,,
311 T1. 258; Figgins, Commissioner of Highways vs.
Ind. Coinm., 379 TIl. 75. .ciuiiiiiiiiiiiiinnennnns

where a pre-existing disease is aggravated by an accidental
injury and thereby hastened the death of the employee,
an award may be made for compensation therefor under
the Workmen’s Compensation Act. Simpson Co. vs.
Ind. Comm., 337 Ill. 454; Springfield Coal Co. vs.
Ind. Comm., 303 Tll. 455; Jones Foundry Co. vs. Ind.
Comm., 303 Iil. 410; Keller vs. Ind. Comm., 302 III
BL0 e e

where an employee under Civil Service is discharged, and
the order of discharge is not set aside by the Commis-
sion on complaint filed by the employee and heard by

T

277

271

59

194

194

306
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it, such discﬁarge is effective from the date made and
not from the date of the final hearing on the complaint.

the State of Illinois may properly be made respondent in
the Court of Claims, in any action for damages for
injury to health, resulting from a disease contracted
by a State employee in the course of his employment,
and proximately caused by the State’s negligence, under
the Workmen’s Occupational Diseases Act. Wheeler vs.
State, 12 C.CR. 254, ... iiiiiiiiiiiii i

where an owner conveys property for public use, the con-
sideration received for such conveyance covers all dam-
ages for property taken and also damages for injury to
adjacent property not taken, the same as an assessment
of damages for property taken through a condemnation
proceeding would cover., Lepski ys. State, 10 C.C.R.
170; Lampp vs. State, 6 C.C.R. 349; Baker vs. State,
9 C.C.R. 115; Chicago Rock Island Ry. Co. vs. Smith,
111 111. 363; Siekmann vs. State, 10 C.C.R. 286......

money paid to another under the influence of a mistake of
fact may be recovered. Mitchell and Hills vs. State,
1 O O = R

the Illinois Industrial Commission has authority to enter
into voluntary agreements with those desiring to be
self-insurers as provided for in the Workmen’s Compen-
sation Act. Pinkerton’s Nat. Detective Agency vs. Fi-

Pace

183

217

214

delity and Deposit Co., 138 Fed. 2d 469.........162, 67

State institutions authorized by law to purchase and sup-
ply water for its inmates— State liable for payment of
water furnished. City of Jacksonville vs. State, 15
CCR. B2 it eens

where statute provides adequate remedy in courts of gen-
eral jurisdiction recourse must be had thereto and fail-
ure so to do, bars an award by Court of Claims. Farm
Bureau Oil Co. vs. State, 14 CCR. 153............

fees and taxes paid voluntarily and without compulsion or
duress, cannot be recovered in the absence of a statute
authorizing such recovery. Warren vs. State, 14 C.C.R.
84; Wright & Wagner Dairy Co. vs. State, 12 C.C.R.
149; Socony-Vacuum Oil Co. vs. State, 11 C.C.R. 149..

State has no responsibility for debts or liabilities of muni-
cipal corporations or other governmental agencies.
Monaco, et al. vs. State of Ill., 9 C.C.R. 90; Jones vs.
State, 10 C.C.R. 104; Price vs. State, 8 C.C.R. 85;

276

284
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Stein vs. West' Park Commissioners, 247 I1l. App. 479 ;
Hendricks Admx. vs. Urbana Park District, 265 1ll.
App. 102; Love vs. Glencoe Park District, 270 I11. App.
e

when a judgment is affirmed by the Supreme Court, all
questions, whether raised by assignment of error or
which might have been raised on the record, are finally
adjudicated and such judgment must be regarded asfree
from all error. People vs. Superior Court, 234 T1l. 186;
Gould vs. Sternberg, 128 Ill. 510; People vs. Circuit
Court, 369 IIl. Sup. 438. cuviviiiririrnrnrnnnenss

State not liable for negligence or torts of its officers, agents
or employees, in conduct of a governmental finding.
Brookshire vs. State, 14 C.C.R. 134; Sanford vs. State,
12 C.C.R. 360; Turner et al. vs. State, 12 C.C.R. 265;
Hewlett vs. State: 13 C.C.R. 27; Hallisey vs. State, 14
C.CR. 156 iiuieiriieinrnnsannasnssarnnensnnnns

GOVERNMENTAL FUNCTION — See DAMAGES

State not liable for the negligence or torts of its officers,
agents or employees in the conduct of.. ............

HIGHWAYS—See NEGLIGENCE

ILLINOIS INDUSTRIAL COMMISSION
Under the provisions of the Workmen's Compensation Act

208

300

269

269

—the Illinois Industrial Cornmission has authority to .

enter into agreements with those desiring to become
self-insurers under said Act.. ..oviinivinrinnnnns 67,

money deposited with the Illinois Industrial Commission
in accordance with the terms of an agreement entered
into between it and employer desiring to become a self-
insurer, must be refunded upon compliance by the em-
ployer with all the terms of said agreement—and an
award therefor justified.. .....covvivviiinnnnn, .67,

ILLINOIS PUBLIC AID COMMISSION

compensation awards, under Workmen's Compensation
Act—payable out of special funds deposited with State
Treasurer, as Trugtee —Ex-Officio — pursuantto Section
181a Chapter 127, Revised Statutes of Illinois.. ......

ILLINOIS WATERWAY ACT

under Section 23 of Illinois Waterway Act— State liable
for damages to persons caused by the construction,

162

162

206
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maintenance or operation of the Illinois Waterways and
itS APPUIMENANCES «.vuveiiirnieneararrasarnannnans

INHERITANCE TAX

when award for refund of taxes erroneously paid to State
Treasurer —justified .......cveviiiiiririniiien.,

Section 10—ef the Inheritance Tax Act—the two year
period of limitations affects only the limit of applying
for refund. from the State Treasurer — it does, not com-
mence to run until the party 'to be barred has had a
right to invoke the aid of a Court to enforce his
FEMEAY +vieeiaesassanransnansnssnnsnnnsnssnnsnns

JUDGMENTS

when a judgment of an inferior Court is affirmed by the
Supreme Court all questions, whether raised by assign-
ment of error or which might have been raised on the
record, are finally adjudicated, and such judgment must
be regarded as free from all error.. ........covvnns.

JURISDICTION

Court of Claims has no jurisdiction to hear or determine
claims for which there exists a remedy in Courts of
general jurisdiction — but will assume jurisdiction when
such other remedies cease to exist and where claim is
filed in apt time under the general statute of limita-
tions applicable to claims filed in Court of Claims. ...

Workmen's Occupational Diseases Act— Court of Claims
has jurisdiction to hear claims arising under Section 3
thereof, by virtue of Section 6, paragraph 4 of Court of
Claims Act, and Sections 3 and 5 of Workmen's Occu-
pational Diseases ACL.. vuvverevrarrnrrnrnnrnns .183,

where courts of general jurisdiction do not have juris-
diction to correct error inadvertently made, it is proper
. to file claim in Court of Claims.. .........coovutn.

notice to employer of accident causing injury, making
claim for and filing application for compensation, under
Workmen's Compensation Act, within time fixed by Sec-
tion 24 thereof is a condition precedent to jurisdiction
of Court of Claims to hear claim. .34, 78, 104, 114, 177,

filing of claim for damages to property within two years,
as provided in Section 22, of Court of Claims Law—
is consideration precedent to jurisdiction of this Court
to hear claim.. ..oovvviiiii e

12—

269

42

42

300

42

128 °

298
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where statute provides adequate remedy in courts of gen-
eral jurisdiction recourse must be had thereto. ....284,

when judgment of a lower court is affirmed by the Su-

208

preme Court it is a final adjudication of such judg- -

ment and it must be regarded as free from all error..

LAPSE OF APPROPRIATIONS —See APPROPRIA-
TIONS — SUPPLIES — SERVICES

LICENSE FEES

.overpayment of amount due from distributor, is not a pay-
ment of a tax, since he acts as agent of State for the
collection of same, and is merely a payment of money,
under mistake of fact, and may be recovered.. ......

paid under mistake of law—cannot be recovered. .......

LIMITATIONS—See JURISDICTION

Section 525, Title 50, United States Code—the period of
military service cannot be included in computing the
period limited by law for filing claim.. ............

time within which to make claim for, and file application
for compensation under Workmen's Compensation Act,
governed by Section 24 thereof. .34, 78, 14, 114, 177,

time within which to file claim for damages to property
resulting from construction of highway is governed by
Section 22 of Court of Claims Law—2 years.. ...uuuss

MISTAKE OF FACT— SEE LICENSE FEES—

MOTOR FUEL TAX

when moneys deemed to have been paid under mistake of
fact, same can be recovered.. ....oiciiiiiiiiiiinnn

MISTAKE OF LAW—See' LICENSE FEES

when moneys deemed to have been paid under mistake of
law and not mistake of fact.. ....cvvvinnnnnnnnnns

MOTORFUELTAX

not tax assessed against distributor, but one imposed on
CONSUMET s uvasnsnsnsasnsnsnsnnnnnnsnnnsnnnsnnns

obligation to collect imposed upon licensed distributor of
fuel, and in such collection he acts as agent of State..

300

214

91

208’

116

214

300

214
214
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overpayment of amount due from distributor, is not pay-

ment by him of a tax, but payment of money, under
mistake of fact, and may be recovered. .............. 214

MOTOR VEHICLE ACT—See LICENSE FEES

MUNICIPAL CORPORATIONS

under Article 1V, Section 20, of the Constitution of 1870,
€he State of Illinois is precluded from assuming lia-
bility of any municipal corporation.. ............... 208

NEGLIGENCE — See EQUITY AND GOOD CONSCIENCE

operating a tractor mower by an employee of State in such
a careless manner as to cause it to overturn on em-
bankment and fall upon claimant's car, being driven
on said highway is a failure to perform a duty on part

. of State and such failure of duty is negligence.. .... 97
failure to warn against or barricade or guard an excava-
tion in road—is negligence on part of State. ......... 315

State liable for failure to protect by suitable barrier and
burning flares, a dangerous excavation in road —its fail-
ure to warn and protect traveling public against such

hazards is negligence. .......ovviviirirnnrnnrnnnnss 230
NOTICE
stopping salaxy of employee of State is sufficient notice of
termination of employment. ...........ooiiiiiiii 155

NUISANCE — See DAMAGES
OBJECTIVE SYMPTOMS—See EVIDENCE

OIL INSPECTION FEES

where statute applicable contains provisions for refund,
recourse must be had thereto and failure so to do, bars
an award for refund.. ...oveiiiiiii i 284

PERSONAL INJURY—See DAMAGES, NEGLIGENCE

PLEADING

when evidence fails to sustain or support the avermentsin .
the complaint, the claim must be denied.. ........... 59
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PRIMA FACIE—See EVIDENCE'

Pagx

a departmental report is prima facie evidence of the facts
contained therein .....cvveieiiiiiiiriiiiinenianss

PRINCIPAL AND AGENT

one dealing with an officer or agent of the State is bound
to ascertain extent of his authority, and where same
is ‘conferred solely by, and under express statutory au-
thority, and power, does so with notice of the limita-
tions thereof and therein.. .....ovviiviiiiiiiiinnns

PROPERTY DAMAGE —See DAMAGES — NEGLIGENCE
PROTEST — See LICENSE ‘FEES

PUBLIC IMPROVEMENTS—See DAMAGES, ' DEEDS,
NEGLIGENCE

PUBLIC PARKS—See MUNICIPAL CORPORATIONS,
CHICAGO PARK DISTRICT

REMEDIES IN COURTS OF GENERAL JURISDICTION
—See COURTS OF GENERAL JURISDICTION

RETAILERS OCCUPATIONAL TAX

failure to deny all proper procedural steps'taken by De-
partment of Finance prior to commencement of suit,
and failure to plead that taxes were erroneously
assessed, gives way to assumption that at time of entry
'of judgment in the Municipal Court of Chigago, claim-
ant owed that amount to State.. ...........ceuuvnnn.

RULES OF COURT—See JURISDICTION

SCHOOL DISTRICTS

under paragraph A-1, Section 23434, Chapter 122, Illi-
nois Revised Statutes 1943, the State has authority to
make contributions to school districts which have pupils
who are children of parents or guardians employed in
military encampments owned or used by the State or
Federal Government or a United States Veterans Hos-

o« pital, BfC. vuviiiiiiii i

298

64

247 .
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STATE TREASURER

Pace

when an award may be made for legal expenses in-
CUIMTEO v v vnes e nnnennn snnnnnnannnnnnnns

STATUTES

an A d concerning the hours of employment of females in
certain occupations applicable to State and its em-
PlOYEES wiuiiiii it e e

Chap. 1634, Sec. 19, T1l. Rev. Stat. 1937, provides the De-
partment of Education and Registration shall be em-
powered to promulgate rules and regulations which
shall have the force and effect of law. Rule 7 provides
that all barber shops or any other place where barber
service is rendered shall be required to supply hot and
cold running water in the room where barber service is
rendered. Rule 13 provides all razors, shears, Elippers
and other instruments after being used on any patron,

shall be thorough_l%/ sterlized. These rules are applicable
to the State and ifs-employees.. ...ovvviiiviniinnnns

the Health and Safety Act, Ill. Rev. Stat. 1945, Chap.
48, paragraph 137.3 makes It the duty of every em-
ployer to provide reasonable protection for the lives,
health and safety of all persons employed to effectuate
its purpose. This is likewise applicable to the State and
itS employees ..vuvveriiririnrsnrnnsnernrsannnnns

STIPULATION

award may be made on stipulation between State and
claimant, for full settlement of claim, where same is in
accordance with facts and law applicable thereto. .....

SUPPLIES, SERVICES, EXPENSES, MONEYS
ADVANCED

award may be made for supplies furnished to State, or for
services rendered, after lapse of appropriation, out of
which could be paid, where there was sufficient unex-
pended balance therein where bill therefor; in correct
amount, was presented within reasonable time, and due
to no fault of claimant, was not approved for payment

149

128

183

183

10

before such lapse.. ......... 85, 96, 257, 91, 55, 146, 241

TYPHOID FEVER—See EVIDENCE, WORKMEN'S
COMPENSATION ACT.
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UNITED STATES CODE

Pace

Section 525 —Title 50—the period of military service can-
not be included in computing the period limited by law
for filing claim.. ..vveviiiiii it e i n e

WAR VETERAN'S GRAVES ADMINISTRATION

claim for labor not specifically authorized by the Act cre-
acting the same, and not included in appropriations
made by the General Assembly in pursuance thereto,
cannot be allowed.. .....cooviiiii i

WORKMEN'S COMPENSATION ACT

eyes—complete and permanent loss of vision in both eyes
—loss of vision in both eyes— industrially blind —when
award for compensation justified. ..................

eyes — industrially .blind—when. pension for life justified. .

under Section 29 of Act, where injured employee of private
employer sustains accidental injuries proximately
caused by negligence of an employee of the State and
all parties are operating under the Act, a right of action
against the State exists in favor of the private em-
ployer for recovery of damages sustained and payable
under the ACt. «.vriri e

notice of accident, 'causing injury, making claim for com-
pensation, and filing application therefor, within time
fixed by Section 24 of Act, is a condition precedent to
jurisdiction of Court to hear claims under.. ........
............................. 34, 78, 104, 114, 177,

when claim for partial disability, without a showing in
the record as to earnings before or since accident will

91

98
98

269

0TI (=T 0 =T 4,17, 242

amount of compensation for partial disability, governed
by Section 8, paragraph (D) of Act.. ..... 4,1%, 242,

burden of proof on claims under Act is on clalmant

277

........................... 6, 1%, 10, 20, 24, 57, 81, 59

claim for compensation under Act cannot be allowed on
basis of equity and good conscience.. ...............

where employee entitled to additional compensation for
expenses incurred for medical and surgical aid as are
reasonably necessary and required to relieve her of the
effects of the injury. ........cociiiiiiininn,

objective symptoms or conditions of injury, past or exist-
ing, not within mental or physical control of employee,
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Pace
must be proven by competent evidence to justify award
............................................ , 10,

when award for temporary total disability justified. . . . . ..
......................................... 10, 219, 242

eye—total loss of, when award for compensation justified
........................................... .258, 288

eye—permanent, partial loss of use of, when award for
compensation justified ........ciiiiiiiiiiiiiien. 13

foot— permanent, partial loss of use of, when award for
compensation justified .....ciiiiiiiiiiiiiiiiien 75

partial loss of hearing not compensable under Act. ..... 13

disfigurement is compensable under act‘ only when per-
manent and serious and of such a nature, so as to affect
earning capacity of claimant. ..............cooveut 13
hand —where evidence insufficient to sustain claims for
compensation for permanent partial disability. .......
................................. 10, 20, 180, 241, 277
award for compensation cannot be based upon imagina-
tion, speculation or conjecture.. ...24, 57, 81, 142, 107, 59
no disability compensable under Act is shown, where evi-
dence fails to disclose a causal connection between the
accident and the condition or incapacity complained

Of e s 24, 59
hand —permanent, partial loss of use of, when award for
compensation justified ................ ... 31, 52, 190

attendant at Dixon State Hospital, within provisions of. 31

attendant at Anna State Hospital within provisions of. .
............................................ 111, 172

employee at Elgin State Hospital within provisions of. .. 38
employee at Lincoln State School within provisions of. . 119
arm—permanent, partial loss of use of, when award for

compensation justified ............. 38, 241,292, 87, 253
no award can be made for medical services procured by

claimant on his own account and expense.. .....uuus 38
Supervisor at Illinois Soldiers’ & Sailors’ Children’s

school within provisions of..........ccoviiiiinnnnn 295
attendant at Chicago State Hospital within provisions

0 52, 190
finger, loss of second left finger, where award for compen-

sation justified .....oviiiiiiii i e 310
State Highway Policeman, within provisions of.. ...... 93

death of employee resulting from injuries in the regular
course of his employment. while within protection of
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Pace

Act, justifies award to dependents, upon compliance
with the requirements of Act and proper proof of claim
for compensation.. 93, 133, 125, 245, 264, 262, 251, 316,

leg, permanent, partial loss of use of, when award for

compensation justified ........... 111, 190, 170, 224,
employee of Department of Public Works and Buildings
within provision of.. .........oiivutn .133, 87, 238,
employee of Department of Revenue within provision
OF et e ..125,

employee at Blackhawk State Park within provisions of. .

thumb, loss at the first phalange of left thumb, when
award for compensation justified. ...........eiunn.

attendant at lllinois School for the Deaf within provisions

thumb, when award for permanent partial loss of use of,
Justified v e e

expense of medical treatment incurred by employee with
full approval of employer—where award for amount is

justified ..o e 206,
total permanent dlsablllty—award for justified. ..... 172,
expense for medical treatment incurred by employee—

when award for amount of must be denied...........

leg—total loss of use of, when award for compensation
Justified w.vvi e e

disfigurement — permanent — whenaward for compensation

therefor justified .......ccovvviiiiiiniinanns, 142,
attendant at Manteno State Hospital, within provisions
Of ettt i 142,

attendant at Alton State Hospital within provisions of. .

accidental injuries, arising out of and in the course of the
employment, only are compensable, under Act.. ......

employee at Department of Public Health within provi-
] 0] L

expense of medical and hospital care—when award may be
made therefor .......coeviiiiiiiiiiiiiii

refusal of employee to submit to major operation tendered
to him by employer, because of attending serious risk
and probability that said operation might prove to be
more injurious than beneficial —not unreasonable —and
compensation should not be denied. ................

typhoid fever — contracted during epidemic constitutes an
accidental injury under—resulting death of employee
compensable UNder ......c.veviiiriirirnrarnennns

306

238

292

194
188

188

245

312

24

164

164

159

135

264
242

107

211

222

87

264



341

Pace

attendant at East Moline State Haspital within provisions
0

claims for damages to personal property of claimant,
caused by the wrongful act of a third person—not com-
pensable under ACt. +..vviviririerarnrnrnrsnranas

failure to show diminution of earnings after accident bars
award under Section 8, paragraph (d) of Act.. ......

loss of earning capacity not a condition to recovery for
specific losses under Section 8, paragraph (e) of Act..

partial loss of use of both legs, attributable to aggrava-
tion by an accidental injury of a pre-existing arthritic
condition compensable under Section 8, paragraph (3)
0 o

employee of the Department of Public Health within pro-
VISIONS Of «uveisiei e e i ainenararanannnnes

employee of the Department of Insurance within provi-
sionsof ,.............. AP

all State employees within provisions of, regardless of
whether or not they are engaged in extra hazardous
bUSINESSES wuvvviiiiiiii i .194, 211, 251,

death of employee in hotel, where he reasonably had a
right to be, in pursuance of his employment; with
knowledge and consent of his employers, compensable
] T =T 194, 211,

death of employee resulting from injuries sustained by col-
lision with car in which he was traveling, and other
tractor-trailer, while enroute to attend training course,
as directed by superior, compensableunder. ..........

employee of State Department of Registration and Edu-
cation within provisions of. .......cccivviiiiiann.,

where accidental injury had a causative effect in aggra-
vating "preexisting disease'of employee and thereby
hastened his death, an award for compensation therefor
may be made under AcCt.. ..ovvviiiiiiririraianenes

[llinois Industrial Commission has authofity under Act
© to enter into agreements with employers desiring to be-
come self-insurers under the Act. .......ccvvvenne 67,

money deposited with Illinois Industrial Commission in
pursuance of agreement—where employer elects to be-
come a self-insurer, must be refunded, upon compliance
by the employer with all the provisions of said agree-
ment—and an award may be made therefor. ....... 67,

262

123

277

277

2T

211

251

316

251

316

316

306

162

162
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WORKMEN’S OCCUPATIONAL DISEASES ACT

Pace

State and all employees within terms of. ........... 128, 183
Court of Claims has jurisdiction to hear and determine

claims under Section 3 of Act.. ............... 128, 183

statute concerning hours of employment of females, in-
tended to protect health of employees and a violation
thereof is evidence of negligence under Section 3 of
o 128

statutes requiring every employer to provide reasonable
protection for lives, health and safety of all persons em-
ployed—rviolation thereof is evidence .of negligence
under Section 3 of ACt.. ovevriiiiiiriiiiiiiienas 183






