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RULES OF THE COURT OF CLAIMS 
OF THE STATE OF ILLINOIS 

TERMS OF COURT 

RULE 1. (a) The Court of Claims shall hold a regular session of 
the Court at  the Capital of the State on the second Tuesday of January, 
March, May, September and November of each year, and such special 
sessions as it deems necessary or proper t o  expedite the business of the 
Court. 

No cause will be heard a t  any session unless the pleadings 
have been settled and the evidence, abstracts, briefs and arguments of 
both parties have all been filed with the Clerk on or before the first day 
of said session. 

(b) 

COMPLAINT 

RULE 2. (a) Causes shall be commenced by a verified complaint 
which, together with four copies thereof, shall be filed with the Clerk 
of the Court. A party filing a claim shall be designated as the claimant 
and the State of Illinois shall be designated as the respondent. The orig- 
inal complaint and all copies thereof shall be provided with a suitable 
cover or back having pcinted or plainly written thereon the title of the 
Court and cause, together with the name and address of all attorneys 
representing the claimant. The Clerk will note on the complaint and 
each copy the date of filing and deliver one of said copies to the Attorney 
General. 

(b) No person who is not a licensed attorney and an attorney of 
record in said cause will be permitted to appear for or  on behalf of any . 
claimant, but a claimant even though not a licensed attorney, may prose- 
cute his own claim in person. 

Such complaint shall be printed or typewritten and shall 
be captioned substantially as follows : 

RULE 3. 

I N . T H E  COURT O F  CLAIMS O F  T H E  
STATE O F  ILLINOIS 

A. B., 
Claimant ) 

vs. 

STATE OF ILLINOIS, 

RULE 4. 
Respondent 

(a)  Such complaint shall state concisely the facts upon 
which the claim is based and shall set forth the address of the claimant, 
the time, place, amount claimed, the State department or agency in 
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which the cause of action originated and all averments of fact necessary 
to state a cause of action a t  law or in equity. 

If the claimant bases his complaint upon a contract or other 
instrument in writing a copy thereof shall be attached thereto for  
reference. 

The claimant shall state whether or not his claim 
has been presented to any State department or officer thereof, or to  any 
person, corporation or tribunal, and if so presented, he shall state when, 
to  whom, and what action was taken thereon; and, he shall further state 
whether or not he has received any payment on account of such claim 
and, if so, the amount so received. 

The claimant shall also state whether or not any third person 
or corporation has any interest in his claim, and if any such person or 
corporation has an interest therein the claimant shall state the name and 
address of the person or corporation having such interest, the nature 
thereof, and how and when the same was acquired. 

A Bill of Particulars, stating in detail each item 
and the amount claimed on account thereof, shall be attached to  the 
complaint in all cases. 

Where the claim is based upon the Workmen's Compensation 
Act the claimant shall set forth in the complaint all payments, both of 
compensation and salary, which have been received by him or by others I 

on his behalf since the date of said injury; and shall also set forth in 
separate items the amount incurred, and the amount paid for medical, 
surgical and hospital attention on account of his injury, and the portion 
thereof, if any, which was furnished or paid for by the respondent. 

No complaint shall be filed by the clerk unless verified 
under oath by the claimant, or by some other person having personal 
knowledge of the' facts contained therein. 

If the claimant be an executor, administrator, guardian or 
other representative appointed by a judicial tribunal, a duly authenticated 
copy of the record of appointment must be filed with the complaint. 

If the claimant die pending the suit his death may be 
. suggested on the record, and his legal representative, on filing a duly 

authenticated copy of the record of his appointment as executor or ad- 
ministrator, may be admitted to prosecute the suit by special leave of 
the Court. It is the duty of the claimant's attorney to suggest the death 
of the claimant when that fact first becomes known to him. 

Where any claim has been referred to the Court by the 
Governor or either House of the General Assembly any party interested 
therein may file a verified complaint at any time prior to the next regular 
session of the Court. If no such person files a complaint, as aforesaid, 
the Court may determine the cause upon whatever evidence it shall have 
before it, and if no evidence has been presented in support of such claim, 
the cause may be stricken from the docket with or without leave to 
reinstate, in the discretion of the Court. 

If it appears on the face of the complaint that the claim 
is barred by a statute of limitations, the same shall be dismissed. 

(b) 

RULE 5 .  (a) 

(b)  

RULE 6 .  (a) 

(b) 

RULE 7'. 

RULE 8. 

RULE 9. 

RULE 10. 

RULE 11. 
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PLEADINGS. 

RULE 12. Pleadings and practice at common law as modified by 
the Civil Practice Act of Illinois shall be followed except as herein other- 
wise provided. 

RULE 13. The original and four copies of all pleadings shall be 
filed with the Clerk and the original shall be provided with a suitable 
cover, bearing the title of the Court and cause, together with a proper 
designation of the pleading printed or plainly written thereon. 

A claimant desiring to  amend his complaint or to intro- 
duce new parties may do so at any time before he has closed his testi- 
mony, without special leave, by filing five copies of an amended com- 
plaint, but any such amendment or the right to  introduce new parties 
shall be subject to the objection of the respondent, made before or a t  
final hearing. Any amendments made subsequent t o  the time the claim- 
ant has closed his testimony must be by leave of Court. 

RULE 15. The respondent shall answer within sixty days after the 
filing of the complaint, and the claimant shall reply within thirty days 
after the filing of said answer, unless the time for  pleading be extended; 
provided, that if the respondent shall fail to so answer a general traverse 
or denial of the facts set forth in the complaint shall be considered 
as filed. 

RULE 14. 

EVIDENCE. 

 RULE.^^. After the cause is a t  issue the parties shall present evi- 
dence either by a stipulation of fact duly entered or by a transcript of 
evidence taken at such time and place as is mutally agreeable and con- 
venient to the parties concerned. All witnesses before testifying shall be 
duly sworn on oath by a notary public or other officer authorized to  ad- 
minister oaths. I f  the parties are unable to  agree upon a time and/or 
place of such hearing, application may be made to  any Judge of the 
Court, who shall thereupon fix a time and place of such hearing. 

All evidence shall be iaken in writing in the manner in 
which depositions in chancery are usually taken. All evidence when 
taken and completed by either party shall be filed with the Clerk on or 
before the first day of the next succeeding regular session of the Court. 

All costs and expenses of taking evidence on behalf of 
the claimant shall be borne by the claimant, and the costs and expenses 
of taking evidence on behalf of the respondent shall be borne by the 
respondent. 

I f  the elaimant fails to  file the evidence in his behalf 
as herein required, the Court may, in its discretion, fix a further time 
within which the same shall be filed and if not filed within such further 
time, the cause may be dismissed. Upon motion of the Attorney General 
the Court may, in its discretion, extend the time within which evidence 
on behalf of the respondent shall be filed. 

I f  the claimant has filed his evidence in apt time and has 
otherwise complied with the rules of the Court, he shall not  be preju- 
diced by the failure of the respondent to  file evidence in its behalf in 
apt time, but a hearing by the Court may be had upon the evidence filed 
by the claimant, unless for good cause shown, additional time to  file evi- 
dence be granted to the respondent. 

RULE 17. 

RULE 18. 

RULE 19. 

RULE 20. 

V 
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RULE 21. All records and files maintained in the regular course of 
business by any State department, commission, board or agency of the 
respondent and all departmental reports made by any officer thereof 
relating to any matter or cause pending before the Court shall be prima 
facie evidence of the facts set forth therein; provided, a copy thereof 
shall have been first duly mailed or delivered by the Attorney General to  
the claimant or his attorney of record. 

ABSTRACTS AND BltIEFS. 

RULE 22. The claimant, in all cases where the transcript of evi- 
dence exceeds fifteen pages in number, shall furnish a complete type- 
written or printed abstract of the evidence, referring to the pages of 
the transcript by numerals on the margin of the abstract. The evidence 
shall be condensed in narrative form in the abstract so as to present 
clearly and concisely its substance. The abstract must be sufficient to 
present fully all material facts contained in the transcript and it will be 
taken to be accurate and sufficient for a full understanding of such facts, 
unless the respondent shall file a further abstract, making necessary 
corrections or additions. 

RULE 23. When the transcript of evidence does not exceed fifteen 
pages in number the claimant may file the original and four copies of 
such transcript in lieu of typewritten or  printed abstracts of the evidence, 
otherwise the original and four copies of an abstract of the evidence shall 
be filed with the Clerk. The original shall be provided with a suitable 
cover, bearing the title of the Court and cause, together with the name 
and address of the attorney filing same printed or plainly written 
thereon. 

Each party may file with the Clerk the original and four 
copies of a typewritten or  printed brief setting forth the points of law 
upon which reliance is had, with reference made to the authorities sus- 
taining their contentions. Accompanying such briefs there may be a 
statement of the facts and an argument in support of such briefs. The 
original shall be provided with a suitable cover, bearing the title of the 
Court and cause, together with the name and address of the attorney 
filing same printed or plainly written thereon. Either party may waive 
the filing of his brief and argument by filing with the Clerk a written 
notice in duplicate to that effect. 

The abstract, brief and argument of the claimant must 
be filed with the Clerk on or before thirty days prior to the first day of 
the session to which the cause shall stand for hearing, unless the time for  
filing the same is extended by the Court or one of the Judges thereof. 
The respondent shall file its brief and argument not later than the first 
day’of said session, unless the time for  filing the brief of claimant has 
been extended, in which cases the respondent shall have a similar exten- 
sion of time within which to  file its brief. Upon good cause shown fur- 
ther time to file abstract, brief and argument or a reply brief of either 
party may be granted by the Court or by any Judge thereof. 

If a claimant shall fail to file either abstracts or briefs 
within the time prescribed by the rules, the Court may enter a rule 
upon him t o  show cause by a day certain why his claim should not be 

RULE 24. 

RULE 25. 

RULE 26.  
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dismissed. Upon the claimant's failure to comply with such rule, the 
cause may be dismissed or the Court may, in its discretion, either extend 
the time for filing abstracts or briefs, or pass or continue the cause for 
the term, or determine the same upon the evidence before it. 

If the claimant has filed abstracts and briefs, as herein 
provided, in apt time, and has otherwise complied with the rules, he 
shall not be prejudiced by the failure of the respondent to  file abstracts 
or briefs on time, unless the time for the filing of abstracts or briefs by 
the respondent be extended. 

RULE 2'7. 

EXTENSION O F  TIME. 

RULE 28. Where by these rules it is provided the time may be 
extended for the filing of pleadings, abstracts or briefs, either p b y ,  upon 
notice to  the other, may make application for an extension of time to 
any Judge of this Court, who may enter an order thereon, transmitting 
such order to the Clerk, and the Clerk shall thereupon place the same 
of record as an order of the Court. 

MOTIONS. 

RULE 29. Each party shall file with the Clerk the original and four 
copies of all motions presented. The original shall be provided with a 
suitable cover, bearing the title of the Court and cause, together with 
the name and address of the attorney filing same printed or plainly 
written thereon. 

Motions shall be filed with the Clerk a t  least five days 
before they are presented to  the Court. All motions will be presented 
bJ; the Clerk immediately after the daily announcement of the Court but 
a t  no other time during the day, unless in case of necessity, or in  relation 
to a cause when called in course. All motions and suggestions in support 
thereof shall be in writing, and when the motion is based on matter that 
does not appear of record, it shall be supported by affidavit. 

In case a motion to dismiss is denied, the respondent 
shall plead within thirty days thereafter, and if a motion to dismiss 
be sustained, the claimant shall have thirty days thereafter within which 
to amend his complaint; and, if he decline or  fail t o  so amend, final 
judgment will be entered dismissing the claim. 

RULE 30. 

RULE 31. 

ORAL ARGUMENTS. 

RULE 32. Either party desiring t o  make oral arguments shall file 
a notice of his intention to  do so with the Clerk at least ten days before 
the session of the Court a t  which he wishes to make such argument. 

REHEARINGS. 

RULE 33. A party desiring a rehearing in any cause shall, within 
thirty days after the filing of the opinion, file with the Clerk the original 
and four copies of his petition for rehearing. The petition shall state 
briefly the points supposed to  have been overlooked or misapprehended 
by the Court with proper reference to the particular portion of the orig- 
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inal brief relied upon and with authorities and suggestions concisely 
stated in support of the points. Any petition violating this rule will be 
stricken. 

RULE 34. When a rehearing is granted the original briefs of the 
parties and the petition for rehearing, answer and reply thereto shall 
stand as files in the case on rehearing. The opposite party shall have 
twenty days from the granting of the rehearing to  answer the petition 
and the petitioner shall have ten days thereafter within which to file his 
reply. Neither the claimant nor the respondent shall be permitted to  
file more than one application or petition for a rehearing. 

1 

RECORDS AND CALENDAR. 

RULE 35. The Clerk shall record all orders of the Court, including 
the final disposition of causes. He shall keep a docket in which he shall 
enter all claims filed, together with their number, date of filing, the name 
of claimants, their attorneys of record and respective addresses. As papers 
are received by the Clerk, in course, he shall stamp the filing date thereon 
and forthwith mail to opposing counsel a copy of all orders entered, 
pleadings, motions, notices and briefs as filed; such mailing shall consti- 
tute due notice and service thereof. Within ten days prior to the first 
day of each session of the Court the Clerk shall prepare a calendar of 
the causes to  be disposed of at such session and deliver a copy thereof to 
each of the Judges and to the Attorney General. 

RULE 36. Whenever on peremptory call of the docket any claim or 
claims appear in which no positive action has been taken and no attempt 

' made in good faith to obtain a decision or hearing of the same within 
two years, the Court may, on its own motion, enter an order' therein 
ruling the claimant to show cause on or before the first day of the next 
succeeding regular session why such claim or claims should not be dis- 
missed for want of prosecution and stricken from the docket. Upon the 
c1aimant:'s failure to take some affirmative action t o  discharge or  comply 
with said rule, prior to the first day of the next regular session after 
the entry of such order, such claim or claims may be dismissed and 
stricken from the docket with or without leave to  reinstate on good cause 
shown. On application and a proper showing made by the claimant the 
Court may, in its discretion, grant an extension of time under such rule 
to  show cause. The fact that any case has been continued or  leave given 
to  amend or that any motion or matter has not been ruled upon will not 
alone be sufficient to  defeat the operation of this rule. And the Court 
may, during the second day of any regular session, call its docket for the 
purpose of disposing of cases under this rule. 

ORDER O F  THE COURT. 

The above and foregoing rules were adopted as the rules of the 
Court of Claims of the State of Illinois on the 22nd day of November, 
A. D. 1933, to be in full force and effect from and after the first day of 
January, A. D. 1934, in lieu of all rules theretofore in force. 
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AN ACT to  create the Court of Claims and to prescribe i t s  powers and 
duties. (Approved J u n e  25, 1917. L. 1917, p. 325.) 

SECTION 1. B e  it enacted by the People of the Xtate of Illinois, 
represented in the General Assembly: The Court of Claims is hereby 
created. It shall consist of a chief justice and two judges, appointed by 
the Governor by and with the advice and consent of the Senate. In any 
case of vacancy in such office during the recess of the Senate, the Gov- 
ernor shall make a temporary appointment until the next meeting of the 
Senate, when he shall nominate some person to  fill such office; and any 
person so nominated, who is confirmed by the Senate, shall hold his 
office during the remainder of the term and until his successor is ap- 
pointed and qualified. If the Senate is not in session a t  the time this 
Act takes effect, the Governor shall make a temporary appointment as in 
case of a vacancy. 

The term of office of the chief justice and of each judge shall 
be from the time of his appointment until the second Monday in January 
next succeeding the election of a Governor, and until his successor is 
appointed and qualified. This provision in reference to  the term of office 
of the chief justice and of each judge shall apply t o  the current terms of 
said offices and the respective terms of the present incumbents shall be 
deemed to  have begun upon the appointment of said incumbents. (As 
amended by Act approved and in force May 11, 1927. L. 1927, p. 393.) 

WHEREAS, in order that the full salary of said 
chief justice and of said judges as provided for  by an Act of the Fifty- 
fourth General Assembly may be paid out of an appropriation made and 
now available therefor; therefore an emergency exists and this Act shall 
take effect and be in force and effect from and after its passage and 
approval. (Act approved May 11, 1927. L. 1927, p. 393.) 

Before entering upon the duties of the office the chief justice 
and each judge shall take and subscribe the constitutional oath of office, 
which shall be filed in the office of the Secretary of State. 

The chief justice and each justice shall each receive a salary 
of three thousand two hundred dollars per annum, payable in equal 
monthly installments. (As amended by Act approved July 8, 1933. L. 
1933, p.' 452.) 

5 5 .  The Secretary of State shall be ex-oficio secretary of the Court 
of Claims. He shall provide the court with a suitable place in the capitol 
building in which t o  transact its business. 

9 2. 

EIIERGENCY.] 5 3. 

5 3. 

5 4. 

XI ' 
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Q 6. The Court of Claims shall have power: 
(1) To make rules and orders, not inconsistent with law, for carry- 

ing out the duties imposed upon it by law; 
(2 )  To make rules governing the practice and procedure before the 

court, which shall be as simple, expeditious and inexpensive as reasonably 
may be; 

( 3 )  To  compel thecattendance of witnesses before it, or before any 
notary public or any commissioner appointed by it, and the production 
of any books, records, papers or documents that may be materia1 or rele- 
vant as evidence in any matter pending before it. 

To hear and determine all claims and demands, legal and 
equitable, liquidated and unliquidated ex contractu and ex delicto, which 
the State, as a sovereign commonwealth, should, in equity and good 
conscience, discharge and pay ; 

To hear and give its opinion on any controverted questions of 
claims or demand referred to it by any officer, department, institution, 
board, arm or agency of the State government and to report its findings 
and conclusions to the authority by which it was transmitted for its 
guidance and action ; 

To hear and determine the liability of the State for accidental 
injuries or death suffered in the course of employment by any empIoyee 
of the State, such determination to  be made in accordance with the rules 
prescribed in the Act commonly called the “Workmen’s Compensation 
Act,” the Industrial Commission being hereby relieved of any duty rela- 
tive thereto. 

Q 7 .  I n  case any person refuses to comply with any subpoena 
issued in the name of the chief justice, attested by the Secretary of State, 
with the seal of the State attached, and served upon the person named 
therein as a summons at common law is served, the Circuit Court of the 
proper county, on application of the Secretary of the Court, shall compel 
obedience by attachment proceedings, as for contempt, as in a case of a 
disobedience of the requirements of a subpoena from such Court on a 
refusal to  testify therein. 

The concurrence of two members of the Court shall be neces- 
sary t o  the decision of any case. 

The Court shall file a brief written statement of the reasons 
for its determination in each case. In case the Court shall allow a claim, 
or any part thereof, which i t  has the power to hear and determine, it 
shall make and file an award in favor of the claimant finding the amount 
due’from the State of Illinois. Annually the Secretary of the Court 
shall compile and publish the opinions of the Court. 

Every claim against the State, cognizable by the Court of 
Claims, shall be forever barred unless the claim is filed with the Secre- 
tary of the Court within five years after the claim first accrues, saving 
to infants, idiots, lunatics, insane persons and persons under disability 
at the time The claim accrued two years from the time the disability is 
removed. 

The Attorney General shall appear for and represent the 
interests of the State in all matters before the Court. 

(4) 

( 5 )  

( 6 )  

§ 8. 

§ 9. 

Q 10. 

Q 11. 
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Q 12. All claims now pending in the Court of Claims created under 
“An Act to create the Court of Claims and prescribe its powers and 
duties,” approved May 16, 1903, in force July 1, 1903, shall be heard 
and determined by the Court of Claims created by this Act in accordance 
with the provisions hereof. 

The jurisdiction conferred upon the Court of Claims by this 
Act shall be exclusive. No appropriation shall hereafter be made by the 
General Assembly to pay any claim o r  demand, over which the Court of 
Claims is herein given jurisdiction, unless an award therefor shall have 
been made by the Court of Claims. 

Q 13. 

9 14. Repeal. 

3 
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CASES ARGUED AND DETERMINED IN 
THE COURT OF CLAIMS OF THE 

STATE OF ILLINOIS 
Q 

(No. 3301-Claimant awarded $325.37.) 

JAMES CALDWELL, Clainiant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed Axgust 16, 1939. I 

R. C. HARMON, for claimant. 
JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 

Assistant Attorney General and SVEINBJORN JOHNSON, for re- 
spondent. 

WORKMEN’S COMPENSATION AcT-when award mag be made under for  
partial loss of use  of finger. Where employee of State sustains accidental in- 
juries, arising out of and in  the course of his employment, while engaged 
in  extra-hazardous employment, resulting in partial loss of use of finger, an 
award for compensation may be had therefor i n  accordance with the provi- 
sions of the Act, upon compliance by employee with the requirements thereof. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

As originally filed, claimant in this case sought an award 
ofi Three Hundred Sixty ($360.00) Dollars for the partial loss 
of use of the first phalange of the first finger on his right 
hand, while in the course of his employment as a laborer a t  
the Physical Plant at the University of Illinois. Under an 
amended complaint filed October 5, 1938, claimant increased 
the amount of his demand to Seven Hundred Twenty 
($720.00) Dollars and alleged that he had lost the permanent 
and complete use of the first finger of his right hand, or 
“at  least 25 per cent” loss of use of the entire right hand. 
The amended complaint was filed after the taking of evidence 
in the cause and was apparently the result of the testimony 
of Dr. Christie who testified he had examined claimant, and 
that he had almost a total loss of use of the finger in attempt- 
ing many occupations. The record in this case consists of the 
original and amended complaints ; the report of the Univer- 
sity Committee on accident compensation for employees ; re- 
ports oif Doctors J. Howard Beard and John B. Christie as 
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part of said University Committee’s report ; a transcript of 
testimony taken a t  the University of Illinois ; and the respec- 
tive Statements, Briefs and Arguments of claimant and re- 
spondent. The record shows that claimant had been em- 
ployed as a certified laborer at the Physical Plant of the Uni- 
versity since May 27, 1936; that on January 11, 1938 about 
3.30 P. M. he was doing some miscellaneous work in connec- 
tion with the steam distribution system of the University of a 
Illinois in the Materials-testing Laboratory. While closing 
the door of a freight elevator he caught the first finger of his 
right hand between the doors, severely mashing the first 
phalange of the finger. He gave immediate notice to his em- 
ployer and was given medical and hospital service, the ex- 
pense of which has been paid by respondent. 

Claimant resumed work on January 24, 1938 and mas 
paid the sum of Forty-eight ($48.00) Dollars fbr the time he 
va s  disabled. At the time of the injury and f o r  more than 
one year prior, his earnings had been Sixty (60c) Cents  per 
hour for eight hours’ work per day, six days per week. At 
the time of the accident and now claimant has three children 
under the age of sixteen years, all residing with claimant, 
their ages being respectively seven (7),  nine (9),  and fourteen 
(14) years. His annual wage figures One Thousand Four 
Hundred Forty ($1,440.00) Dollars on the basis of $4.80 per 
day for three hundred (300) days and the average weekly 
wage figures $27.70. 

Claimant having been injured on January 11th and having 
resumed work on January 24th, his temporary total disability 
extended through the 12th to  the 23rd inclusive, o r  a matter 
of twelve days. As the temporary total disability did not 
extend f o r  a period of thirty days, he was only entitled to 
compensation f o r  temporary total disability f o r  the time be- 
ginning on the 8th day of such temporary total incapacity. 
There should therefore be deducted from any amount found 
to be due him for specific loss, the sum of Thirty-four and 
63/100 ($34.63) Dollars heretofore overpaid him for non- 
productive time on the temporary total disability compen- 
sation. Claimant was entitled to a maximum of Eighteen 
($18.00) Dollars per week compensation since he had three 
children under the. age of sixteen years at  the time of the 
injury, which entitled him to  compensation at  the rate of 
sixty-five (65) per cent of his average weekly wage instead 

‘ 
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of fifty (50) per cent. We have repeatedly held that the 
amount of overpayment for temporary total disability is 
allowable as a credit to  the employer when called upon to  
pay specific loss or  partial or total permanent disability, 
and such rule would apply in the present case. As above 
suggested, it was alleged in the orginal complaint herein 
filed that claimant had “severely mashed the end of the 
first joint of said finger and suffered the complete loss of 
the first phalange thereof.” Such was his own conclusion 
as to his injury at the time he filed his complaint. After 
hearing Doctors Beard and Christie express their opinion as 
to  the percentage of disability which he had suffered, he con- 
cluded that he should amend his complaint and ask for par- 
tial loss of use of the entire finger. Dr. Beard and Dr. 
Christie each testified to a percentage of loss, the former 
stating that in hid opinion such loss amounted to sixty-five 
(65) or seventy (70) per cent of functioning of the finger. 
Dr. Christie testified that the finger is atrophied and that 
there is no use of the distal joint and that the finger is ap- 
proximately fifty (50) per cent weak in the middle inter- 
phalange joint as far as functioning is concerned. Dr. 
Christie stated his final conclusion to  be that claimant prob- 
ably has only ten (10)’ per cent use of the index finger. The 
claimant himself testified (P. 4 of the Transcript) that he was 
doing the same kind of work which he did before this acci- 
dent, and that the finger doesn’t seem to interfere with the 
kind of work he is doing at all, and that it doesn’t handicap 
him in any way. He was asked if he was able t o  make any 
use of this finger in connection with his work, and he stated 
“It doesn’t seem to  bother me much; it doesn’t handicap me 
in any way.” He was also asked, “DO you use that finger?” 
and he replied, “To a certain extent. I can hold a pencil or 
pick up things or  hold a pencil and write with it.” I n  answer 
to the question, “ Is  there any more use in that finger than if 
you had no finger there a t  all?,,, he replied, “I believe there 
is. I would rather have it like it is than no finger at all.” 
Claimant also stated that if the work in which he was engaged 
required that ihe finger be in a flexible condition so it could 
be flexed at  will, it would be a handicap as he cannot close the 

The Courts have held that an injured employee may tes- 
tify how his injury affects him and as to his ability to use 

’ finger all the way down to the hand. 
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injured eyes or limbs, but neither a lay witness nor an expert 
can testify in direct terms that the employee has lost any 
stated per cent of the use of any member, as such conclusion 
must be made by the Industrial Commission-or the Court- 
from the legitimate evidence in the record. (Pocahontas 
Mifining Cornpamy vs. Ifidustrial Cornrn., 301 Ill. 462.) 

It has also been held that the loss of all four fingers 
where there is no loss o r  impairment of the hand itself, does 
not constitute the loss of a hand, and the award is limited to 
that f o r  the fingers themselves. (Xykes vs. Industrial Cornrn., 
314 111. 326.) 

Dr. Beard testified as to the injury to the finger that the 
latter was severely mashed and cut down to  the first joint; 
that the djstal half of the finger was mashed back as fa r  as 

phalanx is practically functionless, and that the joint between 
the middle and proximal phalanx is about fifty (50) per cent 
impaired. 

Under Section 8 (e-2) of the Workmen's Compensation 
Act, if claimant had suffered the entire loss of the first finger 
he would be entitled to Eighteen ($18.00) Dollars per week 
f o r  a period of forty (40) weeks. Under Section 8 (e-17) he 
is entitled to  such proportion of forty (40) weeks as the pro- 
portion of loss of use of his index finger bears to total loss. 
Under Section 8 (e-6) the loss of the first phalange is consid- 

The claimant has not lost the first phalange of: his finger. 
When the doctors looked a t  the finger and told him they 
would take it off, claimant insisted that they dress the finger 
and leave it on, and his testimony shows that he now uses 
the distal end of the finger t o  advantage in writing and pick- 
ing up articles. We find from the record that the claimant 
has not lost the complete use of the first phalange of his in- 
dex finger; that on the other hand there appears to be a par- 
tial loss of use of said finger from the second o r  middle joint 
to the distal end. The bone of the finger was not severed but 
the tendons were severed and were sewed back together. The 
injury, according to Dr. Christie, had taken place right in the 
distal inter-phalange joint, but because of the laceration and 
the injured tendon, there is some effect upon the entire distal 
half of the finger. The conclusion of the Court, from an ex- 
amination of the record, is that an award ofi fifty (50) per 

the second joint; that the joint between the middle and distal 

I ered the loss of one-half of the finger. 
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cent loss of use of the finger should be made to claimant; that 
is, ‘an award of Eighteen ($18.00) Dollars per week for twenty 
(20) weeks, or Three Hundred Sixty ($360.00) Dollars. From 
this amount should be deducted the over-payment that has 
heretofore been made to him f o r  non-productive time, in the 
sum of Thirty-four and 63/100 ($34.63) Dollars, making a net 
award of Three Hundred Twenty-five and 37J100 ($325.37) 
Dollars. The full amount of such award has accrued and is 
payable a t  the present time. 

This award being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compen- 
sation’Claims of State Employees and Providing Eor the 
Method of Payment Thereof,” approved July 3, 1937 (Ses- 
sion Laws 1937 Page 83), and being subject further to the 
terms of an Act entitled “An Act making appropriations to 
the Auditor of Public Accounts for the disbursement of cer- 
tain moneys until the expiration of the first fiscal quarter 
after the adjournment of the next regular session of the Gen- 
eral Assembly’’ (Senate Bill 123 as amended) approved July 
8, 1939;-and being, by the terms of the first mentioned Act, 
subject to the approval of the Governor, is hereby, if and 
when approval is given, made payable from the appropriation 
from the General Revenue Fund in the manner provided f o r  
by the foregoing Acts. 

(No. 3371-Claimant awarded $606.15.) 

JOHN MCNEELY, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed August 16, 1939. 

C. Ross REYNOLDS, for claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 

WORKMEN’S COMPENSATION ACT-when award m a y  be made under for tem- 
porary total disability and loss of use of finger. Where employee of State 
sustains accidental injuries, arising out of and in  the course of his employ- 
ment, while engaged in extra-hazardous employment, resulting in temporary 
total disability and loss of use of finger, an award may be made for com- 
pensation therefor, in accordance with the provisions of the Act, upon 
compliance by employee with the requirements thereof. 

the court: 

Assistant Attorney General, for respondent. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
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Prior to and on May 9th, 1938 the claimant was employed 
by the Division of Highways, Department of Public Wotks 
and Buildings of the respondent, as a laborer with Day Labor 
Unit B, which Unit was then laying concrete on S .  B. I. Route 
No. 1 near Vienna, Illinois. 

On the last mentioned date, while working as a puddler, 
and ili the performance of hi8 duties, the third finger of his 
right hand was accidentally cut by the sharp edge of a shovel 
blade in the hands of a fellow employee, causing a deep lacer- 
ation. Claimant mas given first-aid treatment by a division 
foreman, and went home for the remainder of the day. He 
returned to  work-the two following days, and at  the end of 
the second day his services with the Division were terminated. 

On May 25, 1938, at the instance of the Division, he 
was sent to Dr. J. W. Blanchard of Harrisburg fo r  treatment. 
On' June 3d the finger was operated and it was found that the 
extensor tendon had been severed and could not be sutured. 
Claimant continued to receive treatments from Dr. Blanchard 
until and including J ~ d y  21, 1938. On August 5, 1938 claimant 
was sent by the Division to Dr. N. B. Thomas, orthopedic sur- 
geon of Chicago, f o r  examination and treatment, which treat- 
ment was continued to  August 15th, when he was sent home. 
Claimant returned to Dr. Thomas for burther treatment on 
October 4111, and on the following day the finger was ampu- 
tated at  the mid proximal phalanx. Claimant remained under 
the treatment of Dr. Thomas until October 13th when he 
again returned to his home. On November 15th he was again 
examined by Dr. Blanchard of Harrisburg and mas pro- 
nounced able to report t o  work. 

Respondent furnished all necessary medical, surgical and 
hospital services, the bills therefor aggregating $284.84, and 
also paid claimant compensation in the total amount of 4 

$117.85. 
Upon a consideration of the facts before the court, and 

a persona1 inspection of the claimant who appeared in open 
court for the purpose, the court finds as follows: 

1. That on May 9, 1938 claimant and respondent were 
operating under and bound by the provisions of the Work- 
men's Compensation Act oil this State. 

2. That on said date the claimant sustained accidental 
injuries which arose out of and in the course of his employ- 
ment. 



MCNEELY v. STATE OF ILLINOIS. 7 

3. That notice of the accident was given and claim for 
compensation on account thereof was made within the time re- 
quired by the compensation Act. 

That the claimant was in the employ of the respond- 
ent for less than onel year prior to the date of the injury; 
that his annual earnings computed in accordance with the pro- 
visions of the Workmen’s Compensation Act, were $800.00 ; 
and his average weekly wage was $15.38. 

That claimant at the time of the injury svas thirty- 
seven years of age, and had four children under the age of 
sixteen years. 

6. !That all necessary first aid, as well as all medical, 
surgical and hospital services were furnished by the re- 
spondent. 

7. That claimant was temporarily totally disabled rtirorn 
May 12, 1938 to  November 15, 1938, and also sustained the 
loss, or  the permanent and complete loss of the use, of the 
third finger of his right hand. 

That claimant has been paid the sum of $117.85 to 
apply on the compensation due him. 

That claimant is therefore entitled to  have and re- 
ceive from the respondent for temporary total disability as 
aforesaid, the sum of $14.00 per week for 26 5/7 weeks com- 
mencing May 12, 1938, to-wit, the sum of $374.00, in accord- 
anqe with the provisions of Paragraphs (b) and ( j )  of Sec- 
tion 8 of the Workmen’s Compensation Act, as amended; and 
is also entitled to have and receive ljrom the respondent the 
further sum of $14.00 per week for twenty-five weeks for  the 
loss, or the permanent and complete loss of the ‘use of the 
third finger of his right hand, to-wit, the sum of $350.00, in 
accordance with the provisions of Paragraph (d) of Section 
8 of the Workmen’s Compensation Act;-in all, the sum of 
$724.00; that respondent is entitled to  a credit of $117.85 fpr 
compensation paid to  the claimant as hereinbefore set forth; 
that the net amount of compensation due claimant as afore- 
said is $606.15;; that all of such compensation has accrued 
prior to  this date. 

Award is therefore entered in favor of the claimant f o r  
the sum of Six Hundred Six Dollars and Fifteen Cents 
($606.15.) 

This award being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing for the 

4. 

5 .  

8. 

9. 
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Method of Payment Thereof,’’ approved July 3, 1937 (Ses- 
sion Laws 1937, page 83), and being subject further to the 
terms of an Act entitled “an Act making appropriations to 
the Auditor of Public Accounts for the disbursement of cer- 
tain moneys until the expiration of the first fiscal quarter 
after the adjournment of the next regular session of the Gen- 
eral Assembly” (Senate Bill 123 as amended) approved July 
8, 1939;-md being, by the terms of the first mentioned Act, 
subject to the approval of the Governor, is hereby, if and 
when approval is given, made payable from the appropria- 
tion from the Road Fund in the manner provided for by the 
foregoing Acts. 

(No. 2835-Claimant awarded $628.36.) 

BERNICE CORDES, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed August  28, 1939. 

FRANK R. EAGLETON AND WILLIAM H. A. RUST, for 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
claimant. 

Assistant Attorney General, for respondent. 
Wommm’s COMPENSATION ACT-When award may bio made f o r  temporary 

total dasaBiliCI: and f o r  permanent partial loss of use  of leg. Where employee 
of Chicago State Hospital suffers accidental injuries, by being kicked in leg 
by patient of such institution, while in the performance of her duties, result- 
ing in temporary total disability and permanent partial loss of use of her 
leg, an award for compensation and medical expenses incurred in the treat- 
ment of such injuries may be made in accordance with the provisions of the 
Act, upon compliance by employee with the terms thereof. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

For  more than one year prior to March 24, 1935, claim- 
ant was in the employ of the respondent as an attendant at 
Chicago State Hospital, Chicago, IIIinois, a State charitable 
institution. On the last mentioned date, while in the per- 
formance of her duties at the institution, she was attacked by 
a mentak patient and was severely kicked in and about the 
right leg. As the result of such injuries, claimant was hos- 
pitalized at the institution from April 24th t o  May 15, 1935, 
and from May 27th to June 11, 1935. Subsequent to June 11, 
1935 claimant was treated by her own physician, Dr. J. B. 

- 
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Musselwhite, who continued to treat her from June 16th i o  
December 7,1935. 

After December 7, 1935 claimant received no treatments 
until 1938. Dr. Musselwhite gave her two treatments the 
early part of 1938, and on or about May 5, 1938, at the re- 
quest of Dr. Dombrowski, Managing Officer of the Chicago 
State Hospital, claimant was examined by Dr. Goldstein of 
the Chicago State Hospital, Dr. Conley of the Cook County 
Hospital, and Dr. Miller of the Orthopedic Clinic of the Cook 
County Hospital. In  the opinion of Dr. Goldstein, claimant 
has sustained the permanent loss of 20 per cent of the use of 
the right leg. The conclusions of the other examining physi- 
cians do not appear in the record. 

Claimant contends that she is entitled to compensation 
for 64 weeks temporary total disability; 109 weeks total per- 
manent disability; such amount as the court deems proper 
f o r  partial permanent disability; and $128.00 for  medical 
attention. 

Compensation for temporary total disability is awarded 
for the time which is usually known as the healing period, 
that is to say, “The period during which medical treatment 
is given to cure and relieve the injured employee from the 
effects of the injury. It is usually considered to terminate 
at the time the attending physician discharges the employee 
as cured, or  as having recovered, as far as possible, from the 
effects of the injury”-Arzgersteirz 1930 Ed. P. 486, See. 264. 
In  this case the claimant was under the care of a physician 
practically all of the time from April 22d to December 7, 
1935; subsequent to that time she received no medical treat- 
ment until 1938. It would seem, therefore, that her condition 
on December 7, 1935 was such that no further improvement 
was anticipated, and we may take that date as the end of 
the period of temporary total disability. 

The only permanent disability sustained by the claimant 
resulted from the injury to her right leg. The complete loss 
of the use of ,a leg, o r  any partial loss of the use thereof, is 
known as a specific loss, and any disability resulting from the 
injury to claimant’s right leg must be considered as a specific 
loss and compensated’ in accordance with tha provisions of 
Paragraph (e) of Section 8 of the Compensation Act. The 
injury to the claimant being confined to her right leg, she is 
not entitled to compensation for any permanent disability 
other than the disability to her right leg. 

‘ 
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I The respondent objects to payment for the services of 
Dr. Musselwhite in the amount of $128.00. Inasmuch as re- 
spondent mas not in position to furnish to the claimant at the 
institution, such treatments as were required, and did not 
offer to furnish them elsewhere, she is entitled to be compen- 
sated for the reasonable expense she was put to for  such 
treatments. The bill of Dr. Musselwhite, however, covers 
items aggregating $30.00 which were incurred between July 
18th and October lst, 1938, long after the condition of the 
patient became permanent, and such items are not a proper 
charge against the respondent. 

From a consideration of all of the evidence in the record 
the court finds as follows: 

1. That on March 24, 1935, claimant and respondent 
were operating under and bound by the provisions of the 
Workmen’s Compensation Act of this State. 

2. That on said date the claimant sustained accidental 
injuries which arose out of and in the course of her employ- 
ment. 

3. That notice of the accident was giveq and claim for 
compensatidn on account thereof was made within the time 
required by the Compensation Act. 

4. That the claimant’s annual earnings were $583.20, 
and her average weekly wage was $11.21. 

5. That claimant at the time of the injury was 42 years 
of age, and had no children under the age of 16 years. 

6. That the necessary first aid, as well as all medical, 

by the respondent; that all necessary medical services since 
June 11, 1935 were furnished by the claimant; that said serv- 
ices were fairly and reasonably worth $98.00. 

That claimant was temporarily totally disabled from 
April 22, 1935 to December 7, 1935, and has also sustained 
the permanent loss of 20 per cent of the use of her right leg. 

That claimant is therefore entitled to have and re- 
ceive from the respondent for temporary total disability as 
aforesaid the sum of $7.50 per week for 32) 5J7 weeks com- 
mencing April 29, 1935, to-wit, the sum of $245.36, in accord- 
ance with the provisions of Paragraph (b) of Section 8 of the ‘ 

IVorkm@n’s Compensation Act, as amended; and is also en- 
titled to  have and receive from the respondent the further 
sum of $7.50 per week fo r  38 weeks for the permanent loss 

I 

\ surgical and hospital services to June 11,1935, were furnished 

7. 

8. 
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of 20 per cent of the use of the right leg, to-wit, $285.00, in 
accordance with the provisions of Paragraph (e) of Section 
8 of the Workmen’s Compensation Act; and is also entitled 
to have and receive from the respondent for the use of Dr. 
J. B. Musselwhite, the sum of $98.00 for medical services ren- 
dered by him as aforesaid; that all of such compensation has 
accrued prior to  this date. 

Award is therefore entered herein as follows: 

To Bernice Cordes, for the use of Dr. J. B. Musselwhite . . . . . . . . . . . .  
To Bernice Cordes, compensation as aforesaid. ..................... $530.36 

98.00 

Total .................................................... $628.36 

This award being subject to the provisions of an Act en- 
titled “An Act Making an Appropriation to  Pay Compensa- 
tion Claims of State Employees and Providing for the 
Method of Payment Thereof,” approved July 3, 1937 (Ses- 
sion Laws 1937 page 83)’ and being subject further to  the 
terms of an Act entitled “An Act Making Appropriations to 
the Auditor of Public Accounts f o r  the Disbursement of Cer- 
tain Moneys Until the Expiration of the First Fiscal Quarter 
afte.s the Adjournment of the Next Regular Session of the 
General Assembly” (Senate Bill 123 as amended) approved 
July 8, 1939 ;-and being, by the terms of the first mentioned 
Act, subject to the approval of the Governor, is hereby, if  and 
when approval is given made payable from the appropriation 
from the General Revenue Fund in the manner provided for  
by the foregoing Acts. 

(No. 3116-Claimant awarded $647.17.) 

JOHN FREEMAN, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinaon filed August 18, 1989. 

SEYMOUR SCHEFFRES, for clairnawt. 
JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 

Assistant Attorney General, for respondent. 
WORK~ICN’S COMPENSATION ACT-tOhen award m a y  be made for compensa- 

taon to  employee withan provisions of. When employee of State sustains acci- 
dental injuries, arising out of and in  the course of his employment, while 
engaged in extra-hazardous employment, an award for compensation for such 
injuries may be made, in accordance with the provisions of the Act, upon 
compliance by employee with the terms thereof. 

SAME-ILO provasion in for conapensation f o r  partaal loss of hearing-no 
award can be made for. No provision appears to have been made in the Act 
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for compensation f o r  the partial loss of hearing and no award can be 
made therefor. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

John Freeman, the claimant, while in the employ of the 
Division of Highways of the State of Illinois, on the 25th day 
of May, 1937, was sweeping the gutter on 87th Street near 
Princeton Avenue, in the City of Chicago, Illinois, when he 
was struck by what is commonly called a “hit and run,” auto- 
mobile driver. He sustained a severe injury, including a 
concussion of the brain, a fracture of the right fibula, a lacera- 
tion’ of tihe1 frontal region and abrasion about the right ear 
and shock, and numerous contusions and abrasions about his 
chest, body and limbs. He was taken to the Auburn Park 
Hospital. 

Claim was duly filed and the proper notice given. 
It appears that claimant was a married man at least 

sixty-eight years of age. On examination he said that he did 
not know just how old he was but thought he was sixty-eight. 
He had no child or children under sixteen years of age. 

Claimant’s employment was seasonal and it is admitted 
that his annual earnings fo r  compensation purposes amounted 
to $800.00 per year based on 200 days work, eight hours per 
day at 50c per hour, and it is conceded by both parties that 
he was struck by a Ford truck driven by Mr. William Dor- 
man, 8139 Vincennes Avenue, Chicago, Illinois. 

It is also admitted that the accidental injury sustained 
by the claimant arose out of and during the course of his em- 
ployment, and that with respect to claimant’s employment, 
both the claimant and respondent were operating under the 
Illinois Workmen’s Compensation Act. 

The respondent has paid the Auburn Park Hospital 
$148.00 fo r  hospitalization necessitated by claimant’s injuries 
and has paid Dr. C. I<. Barnes $68.00 €or medical services. 
The claimant mas paid compensation in the sum of $138.00. 

Claimant seeks an award fo r  permanent total disability 
with a pension for life, or an award for forty per cent loss of 
use of his right leg, seventy-five per cent loss of hearing in 
the right ear, sixty-four weeks of temporary total incapacity 
and $274.00 for medical expenses. 

The respondent produced Dr. Thomas as a witness. He 
is a very able man and testified that the claimant was able to 
return to  work about four months after the accident. Dr. 

‘ 
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Thomas had examined the claimant sometime before the hear- 
ing, but no physician was present on behalf of the claimant, 
and objection was made because claimant was not furnished 
with a copy of his findings, and this objection must be sus- 
tained. 

Claimant1 testified that he worked six weeks during the 
summer of 1938 at a swimming pool taking care of lockers, 
showers and mopping floors, but there is no evidence as to 
what his earnings were at  this work. We are, therefore, 
unable to  make a finding of permanent partial disability. He 
has received the sum of $138.00 from the State. It is stipu- 
lated that his annual earnings f o r  compensation purposes 
were $800.00, or  an average weekly wage of $15.38. There- 
fore, the compensation rate applicable would be $7.69 per 
week. Because we are unable to consider Dr. Thomas’ testi- 
mony, we must rely upon the testimony of Dr. Tito. Accord- 
ing to the last named Doctor, the condition of claimant’s right 
le(g reached a permanent stage six months from the time of 
the injury. The injury occurred on May 25, 1937, and this 
would bring it down to  November 25, 1937. He was paid 
down to September 28, 1937. He is, therefore, entitled to 
8 2/7 weeks at  $7.69 per week or  $63.72. 

From the testimony in the record, we are of the opinion 
that the claimant has sustained a forty per cent limitation of 
flexion in the right knee. This does notonecessarily mean 
that he only has a sixty per cent use of his right leg. Mani- 
festly, it is not necessary to be able to flex a knee 100% to 
perform the average laborer’s job, because his ability to 
double up his leg in one motion, only 60% of normal, does 
not mean that the leg has been 40% disabled. It appears that 
the condition he has found in the knee is permanent. His own 
testimony is that he has worked since the accident. He testi- 
fied that he worked for six weeks during the summer of 1938 
taking care of lockers, showers and mopping floors. He has 
done no work since then and what he received for that work 
does not appear in the record. He has trouble getting his 
foot  down when he is going down steps or getting off the 
street car. He was not using a cane when he testified. His 
leg tires easily and he has pain when he stands on his leg a 
little while. 

All the testimony considered, we are of the opinion that 
claimant has lost not to exceed 40% of the use of his right 
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leg. There is no evidence in the record that would justify 
a permanent partial disability otherwise. 

Giving the respondent credit f o r  the amount that has 
‘been paid and from the testimony of Dr. Tito, we conclude 
that claimant has 8 2/7 weeks coming to him or the sum of 
$62.73 for temporary total disability. 

Under Section 8 (e) subsection 15 of the Compensation 
Act it is provided that for the loss of a leg, or the permanent 
and complete loss of its use, fifty percentum of the average 
weekly wage during one hundred and ninety weeks. His 
average weekly wage is $7.69. If  we are correct in finding 
that he has a forty per cent loss of the permanent use of his 
leg, that would entikle him to 40% of $7.69 x 190 weeks, or 
$584.44. 

It is also contended that the claimant lost 75% of the 
use of one ear. Subsection l6$$ of Section 8 (e) provides as 
follows: “ F o r  the total and permanent loss of the hearing 
of one ear, fifty percentum of the average weekly wage dur- 
ing fifty weeks, and for the total and permanent loss of hear- 
ing of both ears, fifty percentum of the average weekly wage 
during one hundred twenty-five weeks. ” Subsection 17 of 
the same Section provides : “For the’permanent partial loss 
of use of a member or sight of an eye, but not including the 
hearing of an ear * * *.” It would seem that the partial 
loss of hearing is especially excluded from the Act, and no 
award can be made therefor. 

Another question for this court to consider is whether 
Dr. Tito is entitled to a fee f o r  medical services. It seems 
that Dr. Tito was an interne in the hospital when claimant 
was taken there. The State paid the hospital physician for 
taking care of the claimant, and paid the hospital bill. It 
does not appear that the claimant employed either doctor and 
it does not appear that the respondent employed either doctor. 
The respondent did recognize the claim of the hospital physi- 
cian. I n  October following the accident, the State advised Dr. 
Tito that it would not recognize his employment and that he 
must look to claimant f o r  his pay. From all of the facts in 
the record it would apear that Dr. Tito was an agent of the 
hmpital doctor and that his principal has been paid. We 
cannot, therefore, allow any further fees f o r  medical care. 
Under the Act, Dr. Tito must look to claimant for his re- 
muneration. 

FREEMAN v. STATE OF ILLINOIS. 

. 
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We, therefore, make an award to claimant, John Free- 
man, in the sum of $62.73 for 8 2/7 weeks that elapsed during 
the healing period that he has not been paid for, and the fur- 
ther sum of $584.44 for permanent disability of the right leg, 
or a total of $647.17. 

This award being subject to the provisions of an Act 
entitled, “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,” approved July 3, 1937 (Sess. 
Laws 1937 p. 83) and being, by the terms of such Act, sub- 
ject  to  the approval of the Governor, is hereby, if and when 
such approval is given, made payable from the appropriation 
from the Road Fund in the manner provided for in such Act. 

(No. 3122-Claimant awarded $408.71.) 

GEORGE W. KING, Clainiant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed August 18, 1999. 

BENJ. F. CASSIDAY, f o r  claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, for respondent. 

WORKMEK’S COMPENSATION ACT--zDhe% award may be made under. Where 
employee of State sustains accidental injuries, arising out of and in the 
course of his employment, while engaged in extra-hazardous employment, an  
award for compensation therefor may be made in accordance with the provi- 
sions of the Act, upon compliance by employee with the requirements 
thereof. 

ME. JUSTICE LINSCOTT delivered the opinion of the court : 

This claim comes before the Court on claimant’s amended 
complaint, a stipulation covering certain of the facts involved, 
the testimony of the claimant and the testimony of Dr. J. J. 
Donovan, and two questions are presented. 

1. From the nature of claimant’s emplayment, are both 
parties under the Compensation Act? 

2. If the claimant is under the Act, what compensation 
should; be paid to him? 

The evidence shows that on the 22nd day of April, 1937, 
claimant was washing windows in the southwest corner of the 
State Capitol Building on the first floor; that he attempted 
t o  raise a window, and for this purpose he got on a radiator; 
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that there was a metal piece on top of the radiator and the 
radiator and metal piece became unbalanced and threw him 
to the floor. Claimant’s superior officer was immediately 
notified and he was taken in an ambulance to St. John’s Hos- 
pital, Springfield, Illinois. The evidence further shows that 
in his performance of his duties as janitor, he used the eleva- 
tors in going up and down; that he used acids and compounds 
in the wafer for washing windows; he was also required to 
use ladders. The evidence further shows that the windows 
on the first floor of the State House are 12 to 15 feet high. 
The evidence further shows that claimant’s duties also in- 
cluded moving heavy objects, moving furniture, emptying 
waste paper, polishing furniture, cleaning cuspidors, mopping 
on hisJ hands and .knees, and generally whatever he was told 
to do along that line. 

The evidencel further shows that when claimant fell he 
received a Y fracture of the left tibia into the knee joint-a 
comminuted fracture; that he suffered great pain; that X- 
rays were taken at the hospital; that the fracture extended 
into the knee joint; that he received treatment at the hospital 
twhich included extension and immobilization of the left leg 
and knee for eight weeks at  St. John’s Hospital; that the leg 
was in a cast, and that durind the healing period it was 
stretched in order that the left leg would not become shorter ; 
that said treatment continued f o r  eight weeks, and then the 
passive motion was begun; that the claimant was at the hos- 
pital from April 22,1937 to June 30,1937, a period of 69 days, 
being in bed, in a wheel chair and on crutches during this 
time; that due to weakness of the knee and pain in the knee, 
claimant was unable to participate in any gainful occupation ; 
that he received medical treatment for about thirty days after 
he left the hospital. 

At  the time the testimony was taken which was on the 
17th day of January, 1938, Dr. Donovan said that although 
there was no limitation of motion, there was some stiffness, 
and some pain, but not enough to prevent the patient from re- 
turning to work and continuing his usual occupation; that a 
traumatic condition prevailed ; that this condition is known 
as traumatic arthritis. Dr. Donovan testified at  the time that 
the arthritis was still present but that it would gradually wear 
away; that the fracture itself had cleanly and thorchghly 
healed, without a limitation of motion, and that claimant had 
all of the original necessary flexing motion in his left knee. 
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It was the opinion of the doctor that there was some 
partial disability which may be permanent, but the per- 
manency would not exceed over 15%. I n  other words, it was 
the opinion of the doctor that he had received a possible 15% 
impairment of the use of his knee which may or  may not con- 
tinue depending upon the claimant’s ability t o  recover at his 
age. Dr. Donovan expected the claimant t o  have a complete 
recovery, and to  get more and more use of the left knee ex- 
clusive of any progressive rather than any regressive trau- 
matic arthritis that might set up. 

We are inclined to the view that the claimant, in the per- 
formance of his duties, was under the Compensation Act, and 
that under Section 8 (a) of the Compensation Act, he is en- 
titled to  an award in the sum of $379.18, which represents un- 
paid hospital and medical bills incurred by the claimant as the 
result of the injury. 

%he testimony of the‘Doctor is not very satisfactory as 
to  the permanency of the injury. The total temporary in- 
capacity was of five month’s duration, but giving the doctor’s 
testimony the most favorable consideration, this claimant has 
suffered a permanent loss of 15% of the use of his left leg. 

Claimant’s monthly wage a t  the time of the injury was 
$112.50, an annual earning of $1,350.00, o r  an average meekly 
wage of $25.96. He was injured April 22, 1937. The most 
claimant would be entitled to would be compensation for five 
months total incapacity based upon a 15% .loss of the use of 
his left leg. Five months thereafter would end September 22, 
1937, a period of twenty-two weeks. Compensation for tem- 
porary total incapacity for  the twenty-two weeks’ period of 
inability to work equals $285.56 (22 weeks time 50% of 
$25.96). Section 8 (b) Workmen’s compensation Act. Com- 
pensation for fifteen per cent loss of use of the left leg, under 
Section 8 (e-15) Workmen’s Compensation Act, equals fifteen 
per cent of 190 weeks times fifty per cent of $25.96 or  $369.93. 
Aside from the doctor and hospital bills the total compensa- 
tion for temporary total incapacity and specific loss of fifteen 
per’ cent of the use ,of the left leg to which elaimant would 
have been entitled amounts to $369.93, plus $285.56, or $655.49. 

The record discloses that following his injury, claimant 
.was paid his regular salary of $112.50 per month until July 
1, 1937 and then $125.00 per month until October 1, 1937. All 
of his salary having been paid for unproductive time follow- 
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ing the injury it must be treated as a payment of compensa- 
tion to the claimant. United Air Lines vs. Industrial Com- 
mission, 364 Ill. 346. These salary payments total $625.96 and 
deducting this amount from the compensation as above com- 
puted would leave a balance of $29.53 compensation due and 
unpaid . 

We, therefore, make an award to George TI?. King in the 
sum of $29.53, and an award to  George W. King for the use 
of St. John’s Hospital, f o r  hospital services and attention in 
the sum of $251.18, for the use of Kirlin & Egan, f o r  am- 
bulance service in the sum of $3.00 and for the use of Dr. 
John J. Donovan, for professional and medical services and 
treatment in the sum of $125.00. 

This award being subject to the provisions of an Act en- 
titled “An Act Making an Appropriation to Pay Compensa- 
tion‘ Claims of State Employees and Providing for the 
Method of Payment Thereof,” approved July 3, 1937 (Ses- 
sion Laws 1937 page 83),  and being subject further to  the 
terms of an Act entitled “An Act making appropriations to 
the Auditor of Public Accounts for the disbursement of cer- 
tain moneys until the expiration of the first fiscal quarter 
after the adjournment of the next regular session of the Gen- 
eral Assembly” (Senate Bill 123 as amended) approved July 
8, 1939 ;-and being, by the terms of the first mentioned Act, 
subject to the approval of the Governor, is hereby, if and 
when approval is.given made payable from the appropriation 
from the General Revenue Fund in the manner provided f o r  
by the foregoing Acts. 

(No. 3096-Claimant awarded $5.00.) 

ROY 0. NOWERY, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed October 12, 1937. 

Supplemental opinion filed August  18, 1939. 

Claimant, pro se. 
OTTO KERNER, Attorney General; MURRAY F. MILNE, 

Assistant Attorney General, for respondent. 
WORKMEN’S COMP E N S A TIO N  ACT-when award m a y  be made for  expense of 

medical services. Where it is stipulated that employee sustained accidental 
injuries arising out of and in the course of his employment, while engaged 
in  extra-hazardous employment, necessitating medical treatment, which was 
procured by employee, amount of which was reasonable, award may be made 
for payment thereof. 

I 
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MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

Prior to and on April 23, 1937, claimant was employed 
as a watchman for respondent in,the Centennial Building at 
Springfield. On the last mentioned date, while in the course 
of his employment, and while remonstrating with some young 
folks who were creating a disturbance in the building, he was 
struck in the face, his glasses were broken, and his face was 
cut and bruised. He expended $5.00 f o r  medical services and 
$26.50 to replace his broken glasses, and asks for an award 
for the amount thus expended. 

The Attorney General has entered a motion to  strike that 
portidn of the complaint in which the claimant seeks t o  re- 
cover $26.50 for the glasses which were broken, and has aIso 
entered a motion to  dismiss the case on the ground that the 
complaint does not contain any facts which entitled the claim- 
ant to recover under the provisions of the Workmen’s Com- 
pensation Act. 

We have repeatedly held that the jurisdiction of this 
court is limited to  claims in respect to which the claimant 
would be entitled to redress against the State, either at  law or  
in equity, if the State were suable. Crabtree vs. State, 7 C. 
C. R. 207 ; Kromer vs. State, 8 C. C. R. 31; Shumway vs. State, 
8 C. C. R. 43; Titone vs. State, No. 2473, decided at  the Jan- 
uary Term, 1937. 

The$e is no law of this State making respondent liable 
for damage to the personal property of an employee, where 
such damage is caused by the wrongful act of a third person, 
and consequently the motion of the Attorney General to  strike 
must be sustained. 

The motion to  dismiss on the ground that the complaint 
does not set forth facts sufficient to  show that the State is 
liable under the Workmen’s Compensation Act presents a dif- 
ferent question. 

A complaint under the Workmen’s Compensation Act is 
not to be construed with the same strictness as a declaration 
in a suit at  law. The Compensation Act is remedial in its 
nature, and should be given a liberal construction in order t o  
carriy out the provisions of the Act. In  considering the re- 
quirements of an application for adjustment of claim in a 
proceeding before the Industrial Commission, our Supreme 
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Court, in the case of Valier Coal Co. vs. Industrial Comrnis- 
siow, 329 Ill. 139-147, said: 

“The Workmen’s Compensation Act does not prescribe in specific terms 
any particular form of application for  adjustment of claim. Section 16 states 
that  the procedure before the commission shall be simple and informal. It is 
only essential to a proper statement of claim for compensation for the appli- 
cant to state formally the time, place, manner and character of the accident, 
so that  the employer will be advised of the nature of the claim and can 
properly prepare his defense.” 

The rule as laid down in the Valier case was followed in 

The complai-nt in this case comes within the requirements 
the case of Merritt vs. Industrial Commission, 322 Ill. 160. 

of the rule laid down by the Supreme Court. 

the time of the injury in question, both he and the respondent 
were operating under the provisions of the Workmen’s Com- 
pensation Act, and that he sustained accidental injuries which 
arose‘ out of and in the course of his employment, he will be 
entitled to  compensation in accordance with the provisions 
of the Act ;-and we feel that be is entitled to an opportunity 
to present such evidence. 

The motion of the Attorney General to dismiss is there- 
fore overruled. 

I If the claimant can establish by proper evidence that at 

SUPPLEMENTAL OPINION. 
MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 

the court: 

Subsequent to the filing of the opinion in this case on 
October 12, 1937, the parties hereto filed herein a stipulation 
of facts from which it appears that on April 23, 1937, claim- 
ant and respondent were operating under and bound by the 
provisions of the Workmen’s Compensation Act of this State ; 
that on said date claimant sustained accidental injuries which 
arose out of and in the course of his employment; that as 
the result thereof claimant did not sustain any disability, 
either temporary o r  permanent, and did not sustain any 
specific loss, but did require first aid and medical services; 
that such services were not provided by the respondent but 
were provided by the claimant, who was required to  and did 
expend therefor the sum of $5.00; that notice of the accident 
was given to the respondent, and claim f o r  compensation on 
account thereof was made within the time required by Section 
24 of the Compensation Act. 
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Under‘ the provisions of Paragraph (a) of Section 8 of 
such Act, claimant is entitled to be reimbursed the amount 
so paid by him, and an award is therefore entered in favor of 
the claimant for the sum of $5.00. 

This award being subject to  the provisions of an Act 
entitled “An Act making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereon,” approved July 3, 1937 (Ses- 
sion Laws 1937, page 83), and being subject further to  the 
terms of an Act entitled “An Act making Appropriations to 
the Auditor of Public Accounts for the Disbursement of Cer- 
tain Moneys until the Expiration of the First Fiscal Quarter 
after the Adjournment of the next Regular Session of the 
General Assembly” (Senate Bill 123, as amended), approved 
July 8, 1939; and being, by the terms of the first mentioned 
Act, subject to the approval of the Governor, is hereby, if and 
when approval is given, made payable from the appropria- 
tion from the General Revenue Fund in the manner provided. 
fo r  by the foregoing Acts. ’ 

(No. 3377-Claimant awarded $5,500.00.) 

MARY MCGUIRE, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed August 18, 19.99. 

CLAIMANT, pro se. 
JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 

Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION ACT-when award m a y  be made for  death of 
employee under. Where employee of State sustains accidental injuries, aris- 
ing out of and in the course of his employment, while engaged in extra- 
hazardous employment, resulting in his death, an award may be made for 
compensation therefor to those entitled thereto, i n  accordance with the 
provisions of the Act, upon compliance with the requirements thereof. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

Charles McGuire, Jr., for more than a year prior to 
April 22, 1939, had been in the employ of the State of Illinois 
as a maintenance patrolman in the Division of Highways, 
Department of Public Works and Buildings. One of the 
duties incident to  his employment was the care of a State- 
owned truck which was assigned to him for use in his work. 
By arrangement with the Department the truck was kept at 
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the employee’s home, and on the date in question he was there 
greasing it. He had raised’ the body to a “dump position” 
by the hydraulic lift and was leaning over the side of the 
truck frame in order to grease certain parts of the mechan- 
ism behind the cab. In  some manner the lever which operated 
the hydraulic lift was moved and the box descended on him, 
crushing his body and resulting in his immediate death. 

Claimant, Mary McGuire, is the widow of said employee 
and in addition he left surviving four children, Charles John, 
Eugene Edward, Mary Frances, and Kathleen, of the respec- 
tive ages of Seven (7),  Five (5), Four (4), and Two (2 )  
years. A medical bill f o r  first-aid by Dr. Thomas F. Forest 
of Woodstock, Illinois, in the sum of Five ($5.00) Dollars has 
been paid by respondent. 

The widow, Mary McGuire, filed her claim herein Pro Se 
on the 17th day of May, 1939, f o r  an award under the provi- 
sions of Sections 7 (a) and 7 (h)3 of the Workmen’s Com- 

-pensation Act, resulting in the payment of Five Thousand 
Five Hundred ($5,500.00) Dollars by reason of the death of 
said employee. By stipulation between claimant and the 
Attorney General’s office it is agreed that the foregoing are , 

the facts, and that the decedent’s annual earnings for  the 
year immediately prior to April 22, 1939, in his employment 
as such maintenance patrolman amounted to One Thousand 
Six Hundred Twenty ($1,620.00) Dollars ; further, that re- 
spondent had immediate notice of the accident; that claimant 
made demand f o r  compensation within six months thereafter, 
and that the claim f o r  compensation was filed within one year 
from the date of such accident. 

From the record it appears that the claimant suffered 
accidental injury and death, and that same arose out of and 
in the course of his employment; that said employee and 
respondent were within the terms of the Illinois Workmen’s 
Compensation Act; that the payment provided for by Section 
7 (a)  of the Act for four times the average annual earnings 
of the employee is increased by virtue of the fact that claim- 
ant lef t  surviving four children mho were under the age of 
sixteen years at the time of the accident. Under Section 
7 (11) 3 the maximum of Four Thousand ($4,000.00) Dollars 
is increased to Five Thousand Five Hundred ($5,500.00) Dol- 
lars in case of three or  more children under the age of sixteen 
years at  the time of the death of the employee. 
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The Court therefore finds that under the provisions of 
the Act claimant Mary McGuire is entitled to  receive from 
respondent the sum of Four Thousand ($4,000.00) Dollars. 
This amount is increased to Five Thousand Five Hundred 
($5,500.00) Dollars by virtue of said employee being survived 
by four children under the age of sixteen years at the time 
of their father’s death. His salary being One Thousand Six 
Hundred Twenty ($1,620.00) Dollars fo r  the year preceding 
his death, his average weekly wage would therefore be 
Thirty-one and 15J100 ($31.15) Dollars. 

The maximum payment of fifty (50) per cent of said 
meekly wage is increased to sixty-five (65) per cent because 
of the existence of said four children, and payments on any 
award herein are computable at  the rate of Nineteen and 
60/100 ($19.60) Dollars per week. 

We further find that said claimant, Mary McGuire, and 
each of said children were wholly dependent on the earnings 
of deceased a t  the time of the latter’s injury and death. Un- 
der authority of the statute whereby the Court is granted the 
discretion to award payment of the children’s share to the 
parent for such children’s support, we find that an order fo r  
payment in such manner should be herein made. 

An award is hereby made to  claimant in th’e sum of Five 
Thousand Five Hundred ($5,500.00) Dollars, Four Thousand 
($4,000.00) Dollars of which is awarded to  claimant in her 
own right and One Thousand Five Hundred ($1,500.00) DoI- 
lars thereof awarded to her as next friend f o r  the use of 
Charles John McGuire, Eugene Edward McGuire, Mary 
Frances McGuire and Kathleen McGuire ; said award being 
payable as hereinafter provided. 

, The time that will have elapsed from the date of said 
accident until September 16, 1939, will be twenty-one (21) 
weeks. Claimant will therefore be entitled to receive on Sep- 
tember 16,1939, on the basis of Nineteen and 60J100 ($19.60) 
Dollars per week, the sum of Four Hundred Eleven and 
60/100 ($411.60) Dollars for compensation accrued to  that 
time, leaving a balance of Five Thousand Eighty-eight and 
40/100 ($5,088.40) Dollars to be thereafter paid at the rate of 
Nineteen and 60/100 ($19.60) Dollars per week, payable in 
monthly installments, subject t o  the further provisions of the 
Illinois Workmen’s Compensation Act. 
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This award being subject to the provisions of an Act 
entitled “An Act making an Appropriation to  Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,” approved July 3, 1937 (Ses- 
sion Laws 1937, page 83), and being subject further to the 
terms of an Act entitled “An Act making Appropriations to 
the Auditor of Public Accounts fo r  the Disbursement of Cer- 
tain Moneys until the Expiration of the First Fiscal Quarter 
after the Adjournment of the next Regular Session of the 
General Assembly” (Senate Bill 123, as amended), approved 
July 8, 1939; and being, by the terms of the first mentioned 
Act, subject to the approval of the Governor, is hereby, if 
and when approval is given, made payable from the appro- 
priation from the Road Fund in the manner provided for by 
the foregoing Acts. 

(No. 3312-Claimant awarded $1,780.87.) 

JAMES REED, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed August  18, l M 9 .  

JOSEF T. SKINNER, fo r  claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, fo r  respondent. 

WORKMEN’S COMPENSATION ACT-when award may  be made under  for  par- 
tial loss of use of leg. Where employee of State sustains accidental injuries, 
arising out of and in the course of his employment, while engaged in extra- 
hazardous employment, resulting in partial loss of use of leg, an  award may 
be made for compensation therefor, in accordance with the provisions of the 
Act, upon compliance by employee with the terms thereof. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

Claimant herein had been continuously employed by 
respondent in its Division of Highways f o r  more than a year 
prior to May 26, 1937, and had been paid during such time 
at the rate of One Hundred Twenty-five ($125.00) Dollars per 
month as an engineering assistant. On the latter date he was 
engaged in his duties as a cement inspector at the cement 
plant at  the Marquette Cement Manufacturing Company, 
Oglesby, Illinois. At about 2:OO p. m. he entered an empty 
railroad box car which was standing on a spur track at the 
cement plant, for  the purpose of tacking a cement inspection 
report card on the wall of the car. The car  was moved toward 
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the cement loading chute and was suddenly coupled against 
a loaded car standing there. This sudden stopping of the car 
caused claimant to lose his footing and to fall on the floor of 
the car on his right hip. Being apparently injured he was 
removed to the office of the loading foreman and thence to 
his home, where he was placed under the care of Dr. Edmund 
J. Burke of LaSalle, who transferred him to  St. Mary’s Hos- 
pital in that city. Dr. Burke reported the nature of the 
injury as a fracture of the neck of the right femur and stated 
the age of claimant to  be seventy (70) years. On June 14, 
1937, F. L. Sperry, Assistant Engineer of the State of Illi- 
nois, visited the claimant in the hospital and at the instruc- 
tion of Mr. TIV. L. Glover, Engineer of Materials, endeavored 
to persuade claimant to  go to  Chicago at  the expense of the 
Highway Division, to  obtain the services of an orthopedic 
surgeon. The claimant refused these services. On July 20, 
1937, M. IC Lingle, Engineer of Claims in the Highway De- 
partment, visited the claimant at  the hospital and again 
requested claimant to  accept these services, which were again 
declined. On September 4, 3937, claimant left the hospital 
at  the instruction of Dr. Burke and went home. On December 
7, 1937, Dr. Burke reported to Mr. Lingle as follows: 

“As compared with the previous X-ray, taken about three months before, 
there is no evidence of any increase in new bone formation. I t  must be 
admitted that this is not distinctly encouraging, although it is by no means 
surprising with this type of fracture. As the situation now stands, i t  appears 
improbable \that firm bone union will occur. Fibrous union is possible, pro- 
vided absorption of the neck of the femur (always a possibility) does not 
take place. A further discussion of the entire problem with a representative 
of your office might be helpful, should one be traveling this way in the 
near future.” 

On December 20, 1937, A. L. Sand of the Highway De- 
partment visited Dr. Burke and the claimant and received 
from the former the following report, signed by Dr. T. L. 
Rypina of the X-ray department of St. Mary’s Hospital: 

“Progress film of the right hip as compared with July 29, 1937, shows 
beginning of absorption of the neck of the right femur. There continues to  
be an upward displacement of the major fragment. There is no evidence 
of union.” 

At the request of Mr. Sand, claimant on January 5, 1938, 
reported to  Dr. Thomas in Chicago and was examined by the 
latter. Dr. Thomas’ report of such examination shows : 

“Fracture of neck of right femur with some upward displacement. The 
patient walks on crutches, touches leg to floor. No pain. Hip can be flexed 
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to 6 0 ° ,  abducted to Z O O ,  without causing pain; 1% inch shortening of leg. 
Patient not desirous of having any surgical intervention, which is quite 
reasonable for his age. The operative risk is great, and he has many hard 
vessels. * * *” 

Dr. Thomas expressed the conclusion that- 
“The patient could do his work as an  inspector very well, getting along 

first on a crutch, later on a cane and probably later without any support, 
provided he gets fibrous union, or with no union if the fragments adjust 
themselves to a new position. I think he is going to have a fibrous union. 
The neck of the femur is  all absorbed. He has :I. great deal of focal infec- 
tion in his mouth and his arteries are extremely brittle. * * 0’’ 

On January 26, 1938, Dr. Burke supplied plaintiff at the 
cost of the State with an ambulatory splint, and on February 
20th claimant began the use of two canes instead of crutches. 
He was paid his full salary at the rate of One Hundred 
Twenty-five ($125.00) Dollars per month for the last five 
days of May, 1937, and f o r  the period from June 1, 1937, to 
August 17, 1938, he was paid compensation f o r  temporary 
disability. The total period f o r  which compensation was paid 
amounted to sixty-four (64) weeks and the total sum so paid 
was Nine Hundred Nineteen and 43/100 ($919.43) Dollars. 
Claimant had no children under sixteen years of age depend- 
ent upon him for support at the time of the accident. Treat- 
ment bills were paid for him by the Division of Highways up 
to  September 7, 1938, in the sum of Six Hundred Ten 
($610.00) Dollars. According to his annual earnings his av- 
erage weekly wage was Twenty-eight and 84,/100 ($28.84) 
Dollars, and his compensation rate $14.42 per week. 

The claim herein was filed August 25, 1938. The Court 
finds from the record that claimant and respondent were on 
the 26th day of May, 1937, operating under the provisions of 
the Workmen’s Compensation Act of Illinois; that on the 
date last stated claimant sustained accidental injuries arising 
out of and in the course of his employment, and that notice 
of the accident was given to respondent and claim for compen- 
sation on account thereof was made on respondent within the 
time required under the provisions of said Act. 

That necessary first-aid, medical, surgical and hospital 
services have been furnished by respondent. 

That the earnings of claimant during the year next 
preceding the injury were One Thousand Five Hundred 
($1,500.00) Dollars, and that the average weekly wage was 
Twenty-eight and 84/100 ($28.84) Dollars. 
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That claimant has been compensated for all temporary 
disability to which he is entitled. 

There is some difficulty in determining to what perma- 
nent partial disability or specific disability claimant is 
entitled. 

Dr. Edmund J. Burke testified that- 
The last X-ray was made of claimant's right leg on December 4, 1937; 

that a t  that time there was no bony union, and that the inference drawn 
from the X-ray was that there was a fibrous union with absorption of the 
neck of the femur. There was no disability of the claimant's foot itself and 
no impairment of motion in his ankle as a result of this injury; that  while 
the knee never works properly in the  case of permanent impairment at the 
hip, the motion of the knee is good and claimant has full extension of the 
knee itself; that  the flexion in  the knee of the injured right leg compares 
favorably with the flexion in the left knee, though not as agile and with a 
smaller range of motion. 

Dr. Burke further testified that- 
In the hip joint there is motion in  four directions, extension, fiexion, 

adduction, and abduction. That in claimant's case the flexion of the right 
'hip joint is  about 30' active motion, and that in the ordinary case normal flexion 
would be 90" ;  that passive motion would be slightly more than the 30' indi- 
cated. I n  abduction, i.e., movement in the hip joint outward from the hip 
line, claimant has sufficient motion to  cross his right leg over the left; fur- 
ther, that claimant can extend his right leg backward about 10" to 15' and 
there is  no partial ankylosis in any of the joints of claimant's right leg. 

The doctor further testified that- 
If the claimant were to stand on either leg without the use of a cane 

he could not move the other leg; that the shortening of the right limb 
of 1% inch to 1% inch is caused by the absorption of the neck of the femur, 
and that the weight bearing line in which the fibrous union was formed is 
not correct, and that the alignment is not correct because of such shortening 
of the limb. 

Dr. Burke further testified: 
The range of motion of the muscles is  better than sometimes results i n  

similar cases, but there is  no framework with which the muscular power can 
adequately be used, and that  in his opinion claimant could not do work 
requiring physical exertion, and that  claimant's condition will not improve 
and that he will not be able to do any work that requires agility. 

Claimant testified that he has not been able to perform 
any work since the date of his accident. That at the time of 
the hearing he was still using the brace which had been fur- 
nished him, and that he gets around fairly well with a cane, 
walks about a block at a time, and was not hurt anywhere 
except in the hip joint. * 

Claimant contends that he has suffered an 80 per cent 
loss of use of his right leg and seeks an award of Two Thou- 
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sand One Hundred Ninety-one and 84JlOO ($2,191.84) Dollars 
on the basis thereof. 

The record does not disclose what, if any, increase may 
have resulted in claimant’s permanent o r  specific disability 
by reason of his refusal o r  negligence to submit himself to 
the attention of Dr. Thomas, orthopedic specialist, in Chicago. 
These requests to him were made on June 14, 1937, and again 
July 20, 1937. Counsel for claimant contends that the latter 
was then confined in the hospital a t  LaSalle and was not dis- 
charged therefrom until September 4,1937, and that on Janu- 
ary 5 ,  1938, when the request was again renewed he took 
advantage of the offer, and that as the findings of Dr. Burke, 
under whose care he was at LaSalle, were not a t  variance 
with those of Dr. Thomas, no exception should be taken to  
his earlier refusal of the proffered services of the orthopedic 
specialist. 

Paragraph ( d )  of 8ectioN 19 of the Workmen’s Cornpew- 
sation. Ac t  provides : 

“If any employee shall persist in insanitary or injurious practices which 
tend to either imperil or retard his recovery or shall refuse to submit to 
such medical, surgical, or hospital treatment as is reasonably essential to  
promote his recovery, the commission may, in its discretion, reduce or 
suspend the compensation of any such injured employee.” 

These provisions are just to  both the employer and the 
employee. In  many cases, such as fractures o r  infections, if 
proper treatment is received in apt time there is a minimum 
period of total temporary disability and probable decrease in 
the permanent disability. The statute contemplates that while 
the employer is liable for compensation, regardless of the 
negligence of the employee that may have caused the injury, 
such employee should cooperate in accepting proper medical 
and hospital treatment. 

While no question is raised as to Dr. Burke’s ability o r  
care of claimant, Dr. Thomas is recognized as an orthopedic 
surgeon of note, and early care at his hands may have re- 
sulted in a lessened disability to claimant. 

The record does not disclose, however, that such would 
necessarily have been the case here. Neither does the record 
disclose that it would have been impossible o r  dangerous to! * 
claimant for him to have been removed to Chicago and placed 
under the care of Dr. Thomas when fimt requested six months 
prior to the time when he finally consented to go. From 
these facts and the evidence appearing in the record that 
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claimant is able to  use his injured leg, to possess substantial 
flexion thereof, to have no substantial injury in the knee or  
ankle, and to be able to walk on the injured leg with the use 
of a cane, and to stand on the leg, leads to the conclusion that 
he still possesses substantial use thereof. 

The court finds from the evidence that plaintiff has suf- 
fered sixty-five (65) per cent loss of use of the right leg as a 
result of said accident, and under authority of the provisions 
of the Workmen’s Compensation Act of Illinois is entitled to 
an award for sixty-five (65) per cent specific loss of use of 
such leg in the sum of One Thousand Seven Hundred Eighty 
and 87J100 ($1,780.87) Dollars. 

An award is hereby made in favor of claimant, James 
Reed, in the sum of One Thousand Seven Hundred Eighty 
and 87J100 ($1,780.87) Dollars, such award being payable on 
the basis of Fourteen and 42J100 ($14.42) Dollars per week. 
Temporary total disability has heretofore been paid of Four- 
teen and 42J100 ($14.42) Dollars per week, commencing on 
the 1st day of June, A. D, 1937, and continuing to  August 17, 
A. D. 1938, the latter being the date to which claimant has 
heretofore been paid temporary total disability. Payments 
have heretofore accrued over a period of fifty-two (52) weeks 
to August 17, 1939, for which compensation is now payable 
in the sum of Seven Hundred Forty-nine and 84/100 ($749.84) 
Dollars. The balance of One Thousand Thirty-one and 03J100 
($1,031.03) Dollars is payable at the rate of Fourteen and 
421100 ($14.42) Dollars per week, commencing on the 18th 
day of August, A. D. 1939, and continuing until the total of 
such balance has been paid, under the terms of the Work- 
men’s Compensation Act of Illinois. 

This award being subject to the provisions of an Act 
entitled “An Act making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,” approved July 3, 1937 (Ses- 
sion Laws 1937, page 83), and being subject further to the 
terms of an Act entitled “An Act making Appropriations to 
the Auditor of Public Accounts f o r  the Disbursement of Cer- 
tain Moneys until the Expiration of the First Fiscal Quarter 
after the Adjournment of the next Regular Session of the 
General Assembly (Senate Bill 123, as amended) , approved 
July 8, 1939; and being, by the terms of the first mentioned 
Act, subject to the approval of the Governor, is hereby, if 
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and when approval is given, made payable from the appro- 
priation from the Road Fund in the manner provided for  by 
the foregoing Acts. 

(No. 3329-Claimant awarded $67.50.) 

S T ~ N L E Y  PIENTA, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion. filed August 19, 1989. 

JAMES EUGENE MALONE, JR., for claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 

WORKMEN'S COMIPEKSSTION ACT-When award may be made under for tem- 
porary total disability and partial loss o f  use of f inger. Where employee of 
State sustains accidental injuries, arising out of and in the  course of his 
employment, while engaged in  extra-hazardous employment, resulting in 
temporary total disability and partial loss of use of finger, an award for 
compensation may be made therefor, in accordance with the provisions of 
the Act, upon compliance by employee with the requirements thereof. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

Claimant, together with several others, was employed on 
April 7,1938, as a temporary o r  extra laborer for the purpose 
of chipping ice from the electrical connection on a certain 
steel bridge spanning the Illinois River at the City of LaSalle, 
Illinois, commonly known as the ' ' Shippingsport Bridge' 
over the waterway. This work became necessary because of 
a terrific blizzard that began April 5, 1938. On the second 
day of his employment, April 8, 1938, claimant was assisting 
in adjusting the counterweight lifting blocks from the bridge 
to the roadway, and as the block was raised it swung around 
catching the second finger on the right hand of Mr. Pienta 
between the concrete block and a steel girder on the bridge. 
Mr. Pienta showed his finger to his foreman and he was 
referred to an attending physician, Dr. :E. F. Cox of LaSalle, 
Illinois. The latter testified : 

The extensor tendons had been torn from their attachment at the base 
of the distal phalanx of t he  third or middle finger of the right hand. He 
placed an aluminum splint over the finger SO as to aid in obtaining a 
fibrous attachment of the injured tendon, but did not have much success: 
that  the degree of flexion resulting from a failure of the extensor tendons 
to perform their function is limited to the joint itself: that  usually one did 
not get more than SO" of flexion, and that Mr. Pianta probably has 25 per 
cent flexion. 
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Dr. Cox further testified that- 
In his opinion the injury to  the distal-phalanx of claimant’s finger does 

not produce any disability in the remainder of the fingers; that while there 
is a certain amount of clumsiness in plaintiff’s picking up things with this 
finger, a claim of 50 per cent disability of the distal phalanx would be 
fully ample. 

Claimant was employed immediately prior to the acci- 
dent by the Illinois Power and Light Company at the rate of 
Seven ($7.00) Dollars per day, but was not working for them 
on April 7th and 8th because of bad weather. He testified 
that he was totally unable to  use the injured finger for three 
weeks; that he can now move the first joint of the finger lat- 
erally, but that it remains in a bent condition, is larger than 
it was prior to the accident, and that he is unable to grip as 
.well with that finger as he could before. He testified that 
he can now only bend the end joint of the injured finger about 
half as far as he can the corresponding joint on his other 
hand. After three weeks’ disability claimant returned to his 
prior employment with the Illinois Power and Light Com- 
pany, and has been working for them since that time in simi- 
lar work to that which he previously performed. A Depart- 
ment Report from the Division of Waterways shows that 
claimant was paid for eleven (11) hours of labor at Forty 
(40c) Cents per hour, being seven (7) hours on April 7, 1938, 
and four (4) hours on April 8, 1938. Mr. Pienta, through 
his attorney, filed a claim with the Waterway Division June 
29, 1938, and sent a copy of such claim to the Governor’s 
Office. The doctor’s bill in favor of Dr. Cox in the amount 
of Ten and 50/100 ($10.50) Dollars was paid by respondent. 

Claim was filed in the Court of Claims on October 25, 
1938. 

As claimant was only a temporary employee, the proper 
method of computing his average weekly wage is on the basis 
of Forty (40c) Cents per hour, eight (8) hours per day, mul- 
tiplied by the minimum number of days, Le., two hundred 
(200), as provided for by Sectiorz 10 (e) of the Workmen’s 
Compensation Act of Illinois, making a total of Six Hundred 
Forty ($640.00) Dollars, which results in an average weekly 
wage of Twelve and 301100 ($12.30) Dollars. Fifty (50) per 
cent thereof being less than the minimum of Seven and 5OJlOO 
($7.50) Dollars weekly compensation provided for by Sectiorz 
8 (6) of the Act, compensation is allowed at  the latter figure. 
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The Court finds that claimant at the time of his injury 
was such an employee of the State of Illinois as was entitled 
to the benefits of the Workmen’s Compensation Act; that he 
suffered an accidental injury which arose out of and in the 
course of his employment; that he suffered temporary total 
disability of three weeks; that no compensation is due for 
the first eight days, and that there is due him for such tern- 
porary total disability, the sum of Fifteen ($15.00) Dollars ; 
that he has suffered forty (40) per cent loss of use of the 
first phalange of the second finger of his right hand, f o r  
which specific injury he is entitled to  compensation in the 
sum of Fifty-two and 50JlOO ($52.50) Dollars. 

An award is therefore made in favor of claimant f o r  the 
sum of Sixty-seven and 50/100 ($67.50) Dollars, and as the 
full amount has accrued, payment therefor is to be made 
instanter. 

This award being subject to the provisions of an Act 
entitled “An Act making an Appropriation to  Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,” approved July 3, 1937 (Sess. 
Laws 1937, page 83), and being subject further to the terms 
of an Act entitled “An Act making Appropriations to the 
Auditor of Public Accounts f o r  the Disbursement of Certain 
Monies until the Expiration of the First Fiscal Quarter after 
the Adjournment of the next Regular Session of the General 
Assembly” (S. B. 123, as amended), approved July 8, 1939; 
and being, by the terms of the first mentioned Act, subject to 
the approval of the Governor, is hereby, if and when approval 
is given, made payable from the appropriation from the Gen- 
eral Revenue Fund in the manner provided for by the fore- 
going Acts. 

t 

(No. 2216-Claim denied.) 

GEORGE HERBERT ANICER, Claimant, 9s. STATE OF ILLINOIS, Respondent. 

Opinzon filed Februaru 1.3, 1935. 

Rehearing denied September 1.3, 19.39. 

Doyle, Sampson & Griffin, for claimant. 

OTTO KERNER, Attorney General ; JOHN KASSERMAN, 
Assistant Attorney General, f o r  respondent. 
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WORKMEN’S COMPENSATION A m - m a k i n g  claim for e m p e n s a t i o n  and filing 
applaaataon therefor within t ime  fixed by Sectzon 24 of Act is a condition 
precedent t o  jzirasdiction of Court. Where the record discloses that  no claim 
or demand for compensation was made by employee within six months after 
date of accident, nor any application made therefor within one year after 
date of injury or after date of last payment of compensation, the Court is 
without jurisdiction to proceed with hearing on claim filed thereafter. 

Sanic-fzwnashang medical services not payment o f  compensation. The 
furnishing of medical services by employer is not payment of compensation 
within meaning of Workmen’s Compensation Act! 

claims ?cnder--Xectaon 24 of Worlcmen’s Compensation Act  controllang. In 
claims by State employees for compensation for accidental injuries arising 
out of and in the course of their employment, Section 24 of the Act is con- 
trolling as to time within which same must be filed and Section 1 0  of the 
Court of Claims Act, allowing claims against State to be filed within five 
years after accrual is inapplicable. ~ 

SAME-I,IMITATIONS-~eCttO~ 10 Of G0Ul-t Of Claims Ac t  inapplicable in 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

This case comes to the court on a stipulation of facts. 
The declaration was filed on July 14,1933, and avers that 

George Herbert Anker, on and prior to the 29th day of May, 
1931, was employed as a Junior Engineer in the Division of 
Highways of the Department of Public Works and Buildings 
of the State of Illinois; that on that date he was performing 
his usual and customary duties as such Junior Engineer in 
and about the construction of a hard road designated as 
Route No. 48 at a place between Welden and Farmer City in 
the State of Illinois, and while so engaged he stepped upon a 
finishing machine and received an accidental injury by the 
breaking of a bone in the arch of his right foot; that the State 
had notice of the injury and provided certain medical and 
hospital services and paid therefor the sum of One Hundred 
Three and 50J100ths Dollars ($103.50) ; that the treatment 
furnished did not effect a permanent cure, and that the claim- 
ant has since that time continuously suffered therefrom; that 
the bones of his feet slip out of place whenever pressure is 
placed on the foot and that he has-been compelled to undergo 
continuous treatment for the injury since being discharged 
by the physician furnished and provided by the State ; that he 
is still undergoing such treatment; that as the result of this 
injury he became liable for a doctor bill in excess of the sum 
of Two Hundred Fourteen and noJlOOths Dollars ($214.00), 
and that claimant has suffered a fifteen (15%) per cent per- 
manent loss of the use of the right foot; that f o r  the year 

-2 
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immediately preceding the injury his average monthly salary 
was the sum of One Hundred Fifty and no/100ths ($150.00) 
Dollars per month, and that for the fifteen (15) per cent per- 
manent loss of the use of said foot, he is entitled to the fur- 
ther sum of Four Hundred Twenty-seven ‘and 50J100ths 
($427.50) Dollars. 

The’Attorney General has made a motion to di%miss, for 
two reasons: First, that it appears that no claim o r  demand 
was made upon the respondent within six months after the 
date of the accident, and second, for the reason that an appli- 
cation for compensation o r  complaint herein was not filed 
within one year after the date of injury o r  within one year 
after the date of the last payment made by the respondent to  
the claimant of any temporary total compensation payable 
under the Act. 

It is conceded that the injury arose out of and during 
the course of the employment of the claimant. 

It appears from the stipulation that the attending physi- 
cian furnished and provided by the State of Illinois pro- 
nounced the claimant permanently cured. It is further stipu- 
lated that on September 3, 1931, at the request of agents for 
the State of Illinois, the claimant executed a release under the 
mistaken belief that he was permanently cured. It is further 
stipulated that claimant has taken osteopathic treatments at 
least once each week from August 1, 1931, at a cost of Two 
Dollars ($2.00) each, and in support of his contention he 
attached an affidavit of C. A. Wendel. It further appears in 
the stipulation that claimant received One Hundred Fifty and 
noJ1OOths Dollars ($150.00) per month continuously up to 
February 1, 1933, when he discontiiiued his employment with 
the State of Illinois. 

From this stipulation we assume that the claimant was 
paid his usual and customary salary from the time of his 
injury on the 29th day of May, 1931, up t o  February 1, 1933. 

The statute provides that this Court must hear and de- 
termine the liability of the State for accidental injuries or 
death suffered in the course of employment by an employee 
of the State, such determination to be made in accordance 
with the rules prescribed in the Act commonly called the 
“Workmen’s Compensation Act.” 

The claimant contends that the five-year statute provided 
in the Court of Claims Act governs this case. The Attorney 
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General contends that Section 24 of ‘the Workmen’s Com- 
pensation Act governs, and this Court has held that the spe- 
cial provision of the Compensation Act, which is Section 24 
thereof,,and which provides that a claim or demand must be 
made within six months after the date of the accident, and 
application f o r  compensation must be made within one year 
after the date of injury or  one year after the date of last 
payment made by respondent for the claim of any total tem- 
porary disability under the Act. 

We have repeatedly held that this Court has no greater 
jurisdiction in compensation cases where State employees are 
injured than the Iiidustrial Commission of the State of Illi- 
nois has in cases before it. 

Statutes of limitation relate t o  the remedy and not the right. They are 
statutes of repose, designed to accelerate the settlement of controversies, 
and are, therefore, favored. 

Chicago Board of Ululerujraters vs. I n d .  Cum. 332 Ill. 611. 

In  controversies before this Court between an employee 
and the State every reason exists to  facilitate and expedite 
the settlement of a claim by imposing limitations that are 
present in a suit before the Industrial Commission between 
individuals. No good reason appears why the statute of lim- 
itations under the Compensation Act should not be enforced 
against an employee of this State just simply because he is 
an employee of this State. 

Section 24 of the Compensation Act, as subsequently 
amended, provides that when no proceeding for compensation 
has been made within six months after the accident, and 
when no application fo r  compensation is filed within one year 
after the date of the injury or within one year after the date 
of the last payment of compensation, the right to  file such 
application shall be barred. 

I n  the case of the City  of Rochelle vs. Ifid. Corn., 332 Ill. 
386, the Court held that unless such claim has been made 
within the time fixed by the statute, the Industrial Commis- 
sion would have no jurisdiction in the case. 

It is claimed that the State paid f o r  medical services as 
of September 10, 1932, and, theref ore, paid compensation 
within one year from the time the claim was made, and each 
warrant was stamped on the face over the printed word 
“Appropriation” the following words : “Compensation for  
Injured Employees. ” 
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These warrants used for payments in such matters are 
in printed forms and cannot be used t o  deny the truth. 

Prior to 1925, the furnishing of medical and hospital 
services was held to be a payment of compensation in the 
same manner and with the same effects as the payment of 
weekly or other compensation under Section 8. That pre- 
sented a very unsatisfactory and unfair situation. The 
prompt furnishing of proper medical and hospital services 
was of great immediate importance both to the employee and 
to the employer, and yet the employer was placed in the posi- 
tion that if he provided such service and then it developed 
that there was no compensation liability, as for  example that 
the condition was not due to  accidental injury arising out of 
and in the course of employment, yet the furnishing of such 
service was a payment of compensation, and an admission of 
liability, it affected the matter of limitations as to making 
claim under Section 24, and was subject to review under Sec- 
tion 19 (h)  as being conclusive of any and all questions of 
liability and left open f o r  consideration only the question 
whether there had been a recurrence or increase of disability 
since the time of the payment fo r  such services. 

The statute now provides that the payment for medical 
and hospital services is not an admission of liability to pay 
compensation and not a payment for compensation. 

We, therefore, hold that there has been no payment of 
compensation within the meaning of the statute in this case, 
and proper application was not filed within the time fixed by 
the statute, and this view is supported by Chicago Board of 
Underwriters vs. Industrial Co0mnzissiown, 329 Ill. 543, and 
Arnold &? Murdock Go. vs. Industrial Commissionn, 312 Ill. 
251, and other decisions. 

We, therefore, sustain the Attorney General’s motion to 
dismiss f o r  want of jurisdiction and the claim is accordingly 
dismissed. 

(No. 3287-Claim denied.) 

APEX MOTOR FUEL COMPANY, Claimant, VS. STATE OF ILLINOIS, 
Respoadent. 

Opinion filed September 13, 1939. 

CLAIMANT, pro se. 
JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 

Assistant Attorney General, f o r  respondent. 

I 
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Ta-oil inspection fees-paid under mistake of law-cannot be recov- 
ered. Taxes or  fees paid under a mistake of law cannot be recovered and the 
Court of Claims ie without authority to make award for any refund thereof. 

S ~ a d ~ c s a m s  voluntarily paid cannot be recovered. Where a tax or fee 
is paid voluntarily, with a full knowledge of the facts, or the opportunity to 
ascertain same, no recovery can be had thereof. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

The complaint herein alleges in substance that during the 
period beginning January 1,1935, and ending July 31,1937, it 
paid to the respondent, oil inspection fees of three cents (3c) 
per One Hundred (100) gallons on 2,322,650 gallons of range 
oil, to  wit, the sum of $696.80; that all of said oil was pur- 
chased and sold by claimant as range fuel oil for heating 
purposes, and was not subject to inspection by the respond- 
ent; that the operating department of the claimant mis- 
takenly reported the arrival of the range oil cars to the 
Division of Oil Inspection of the respondent; that the re- 
spondent charged, and the claimant paid, the inspection fees 
thereon as above set forth ; that such inspection fees were not 
being paid by any other firm in the industry; and claimant 
therefore asks f o r  a refund of the fees so paid by it as 
aforesaid. 

The Attorney General has entered a motion to dismiss 
the case on the grounds that the fees in question were paid 
voluntarily and under a mistake of law and therefore are not 
recoverable. 

The Oil Inspection Act (Cahill’s Ill. Revised Statutes, 
1935, Chap. 104) requires an inspection and the payment of 
an inspection fee on “petroleum products.” Section 1 of such 
Act provides that “petroleum products” as used in such Act 
“means gasoline and kerosene.” 

Section 5 of such Act requires the consignee of petroleum 
products to notify the Department of Trade and Commerce 
within twelve (12) hours after the receipt thereof. Section 13 
fixes the inspection fee at  three cents (3c) f o r  each 100 gal- 
lons, and Section 14 provides f o r  the payment or collection 
thereof. 

I t  appears from the allegations in the complaint that the 
tax was paid voluntarily, and we have repeatedly held that 
where a tax is paid voluntarily, and with a full knowledge 
of the facts, it cannot be recovered. See Western. Dairy Co. 
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vs. State, 9 C. C. R., 499; Butler Paper Co. vs. State, 9 C. C. 
R., 503, and cases there cited. 

Assuming, but not deciding, that the statute did not re- 
quire an inspection of range fuel oil, yet the act of the claim- 
ant in reporting the arrival of such range fuel oil, the 
inspection thereof, and the payment of the inspection fees by 
the claimant, were all made under a mistake of law. 

It is a well established rule of law that a tax o r  fee paid 
under a mistake of law cannot be recovered. TTaZxer vs. Board 
o f  Education, 160 Ill. 272; Yates vs. Royal Ins. Co., 200 Ill. 
202; School of Domestic Ar t s  vs. Harding, 331 Ill. 330; Rich- 
ardson Lubi-icating Co. vs. Kinmey, 337 Ill. 122. 

Under the law as above set forth, we have no authority 
to allow an award, and therefore the motion of the Attorney 
General must be sustained. 

Motion to  dismiss allowed. Case dismissed. 

(No. 3281-Claimant awarded $633.74.) 

JOHN BETTINARDI, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opanion filed September 18, 19S9. 

MAX J. BECKER, for claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 

WOKKJICN’S CONPENSATION acT+ohen awurd j?~stified under. Where em- 
ployee of the State sustains accidental injuries, arising out of and in the 
course of his employment, while engaged in extra-hazardous employment, 
a n  award may be made for compensation therefor, in accordance with the 
provisions of the Act, upon compliance by employee with the terms thereof. 

S.um-temporary total ancapncat y-compensatzon for  jzistafied even though 
not  amntedaately folllowzng injury.  An award for compensation for temporary 
total incapacity is justified even though such incapacity does not immediately 
follow an  accidental injury, when it is clearly shown that  it is directly trace- 
able to and the result of such injury. 

Assistant Attorney General, for respondent. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

The complaint alleges that on the 13th day of March, 
1937, John Bettinardi, the claimant, was injured by reason of 
an accident arising out of and in the course of claimant’s 
employment by the State of Illinois. 

The record discloses that claimant is an unmarried man 
with no child under sixteen years of age, and that claimant 
was in the employ of the respondent in the capacity of orderly 
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at the Illinois Research and Educational Hospital, a chari- 
table institution maintained and operated by the State of 
Illinois at  1819 Polk Street, Chicago, Illinois; that he was 
receiving a salary of $85.00 per month, plus maintenance 
valued at  $18.00 per month; that he had not been in such 
employment for one year previous to March 13, 1937, but it 
was stipulated that claimant’s annual earnings for the pur- 
pose of computing compensation should be considered at 
$1,236.00. Claimant’s duties consisted of emptying the 
patient’s vessels, handling bottles containing medicine, wait- 
ing on the patients, moving beds and tables, assisting in the 
service of meals, collecting laundry, taking patients to the 
dispensary and handling oxygen and gas tanks. He also , 
operated the elevators when the occasion required. The Re- 
search and Educational Hospital is a five-story brick building 
accommodating about three hundred patients and employing 

’ about seventy-five people. It is equipped with four electri- 
cally operated elevators, and the kitchen where the meals for 
patients and employees are prepared is equipped with knives, 
gas stoves, a refrigerator and electrically operated meat 
grinders and bread slicers. The laundry at  the institution is 
equipped with electric washing machines, mangles and driers. 

On March 13, 1937, while claimant was handling a urinal, 
a piece of enamel pierced the middle finger of his right hand, 
causing it to  bleed. He immediately reported the incident to 
his superior, and Dr. Reynolds, a physician at the institution, 
examined the finger. I n  January, 1938, the finger bothered 
him and on January 4, 1938, Dr. Roberg, a physician at the 
institution, opened the finger and removed a small particle 
of enamel therefrom. The condition of the finger grew worse 
and on January 17, 1938, claimant was hospitalized a t  the 
institution and remained in the hospital f o r  nine weeks. 

Claimant had worked from March 13,1937, until January 
17, 1938, at his regular employment and received his regular 
salary. After his discharge from the hospital he received 
intermittent treatment at the dispensary and on May 13, 1938, 
was again hospitalized at  the institution and a sequestrum of 
bone was removed from the distal phalanx of the finger. The 
claimant was again discharged from the hospital on May 16, 
1938, and thereafter received intermittent treatment and 
observation at the dispensary while the wound was still drain- 
ing. Subsequent to June 27, 1938, a skin graft was done on 
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the claimant’s finger and the claimant was able to return to 
his regular duties November 21, 1938. The claimant did not 
work from January 17 to November 21, 1938, but was paid 
one month’s salary of $85.00 in February, 1938. 

All the hospitalization and medical services have been 
furnished by the respondent. 

Dr. Arthur H. Schoenwetter was called on behalf of the 
claimant and testified that claimant’s right middle finger 
was one-half inch shorter than the corresponding finger of 
the left hand; that claimant has lost about one-half of the 
distal phalanx of the finger; that the finger is flexed at a 45 
degree angle and that the distal phalanx cannot be extended 
completely; that the finger closes only to one-half inch of 
the palm. 

Under the Compensation Act the loss of the first pha- 
lange of the thumb o r  of any finger shall be considered to be 
equal to the loss of one-half of such thumb or finger and 
compensation shall be one-half of this amount; and the loss 
of one-half of the distal phalange of the finger constitutes 
the loss of the phalange. Generally speaking, compensation 
for temporary total incapacity is payable only for that period 
immediately following the accident during which the em- 
ployee is totally incapacitated from work by reason of the 
illness attending the injury-the period of the healing 
process. 

The record shows that the respondent had immediate 
notice of the accidental injury sustained by the claimant on 
March 13, 1937, and that claimant was paid his regular salary 
for non-productive time from January 17 to February 17, 
1938, which constituted the payment of compensation under 
the case of United Air Line vs. Iwdustrial Commission, 364 
Ill. 346. No demand f o r  compensation was therefore neces- 
sary. The claim was filed within one year from the payment 
of this compensation, and all the jurisdictional requirements 
have been complied with. 

It has been stipulated that claimant’s annual earnings 
f o r  compensation purposes is the sum of $1,236.00, or  an av- 
erage weekly wage of $23.76, one-half of which equals $11.88. 
It appears that the claimant is entitled to the benefits of the 
Workmen’s Compensation Act and under that Act is entitled 
to compensation in- the sum of $207.90 (which is 50 per cent 
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of 35 weeks times $11.88) f o r  the specific loss of 50 per cent 
of the middle finger of the right hand. 

We are also of the opinion that claimant is entitled to  
total temporary incapacity for that period following the acci- 
dent during which he was unable to work because of the 
effects of the injury, even though the injury did not manifest 
itself immediately after the accident. It is admitted that the 
injury was caused by the piece of enamel embedding itself in 
the finger. We are of the opinion that under Section 8 (b) 
of the Workmen’s Compensation Act the Legislature did in- 
tend to  provide compensation f o r  total temporary incapacity, 
even though it did,not follow the injury f o r  several months. 
Claimant was injured on March 13, 1937, and he lost no time 
from his employment on account of the injury until January 
17, 1938, ten months after the accident. We believe that it 
would be a narrow construction of the Act to  say that the 
temporary total incapacity must immediately follow the in- 
jury, and we hold that the claimant is entitled to compensa- 
tion equal to fifty per cent of his average weekly wage f o r  the 
period from January 17 to  November 21, 1938. The record 
shows that the claimant was either in the hospital o r  under- 
going treatment with his finger still draining o r  submitting 
to  a skin grafting process during this period, and that his 
finger was not completely healed, and consequently he did not 
return to work until November 21, 1938, or a period of forty- 
three weeks. Compensation fo r  this period at  the rate of 
$11.88 would amount to $510.84. He did, however, receive 
$85.00 for non-productive time and this should be deducted 
from the above amount. 

Holding as we do, that claimant is under the Workmen’s 
Compensation Act, he is entitled to  $207.90 for the specific 
loss of the first phalange of the second finger, plus 43 weeks’ 
temporary total incapacity at the rate of $11.88 per week or  

‘ $510.84, less the one month’s salary paid to claimant in the 
sum of $85.00, or  the total sum of $633.74. 

He lost no 
time from his employment on account of the injury until 
January 17, 1938, a little more than ten months after the 
accident. From the time he went to the hospital until he 
returned to  work, 43 weeks had elapsed. He is entitled to 
receive the compensation for the specific loss of the first 

. 

Claimant was injured on March 13, 1937. 
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phalange of the second finger and fo r  temporary total inca- 
pacity in a lump sum f o r  the reason that more than that 
amount has accumulated at $11.88 per week up to September 
1.2, 1939, the date of this award. 

An award is therefore made in favor of John Bettinardi, 
the claimant, in the sum of $633.74. 

This award being subject to the provisions of an Act en- 
titled “An Act making an Appropriation to  Pay Compensatian 
Claims of State Employees and providing for the Method of‘ 
Payment Thereof,” approved July 3, 1937 (Session Laws 
1937, page 83), and being subject further to the terms of an 
Act entitled “An Act making Appropriations to the Auditor 
of Public Accounts for the Disbursement of Certain Moneys 
until the Expiration of the First Fiscal Quarter after the 
Adjournment of the next Regular Session of the General 
Assembly” ( Senate Bill 123, as amended), approved July 
8, 1939; and being, by the terms of the first mentioned Act, 
subject to  the approval of the Governor, is hereby, if and 
when approval is given, made payable from the appropriation 
from the General Revenue Fund in the manner provided for 
by the foregoing Acts. 

I 

(No. 2504-Claimant awarded $130.50.) 

LEO BRAY, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion pled September 18, 1939. 

WILLIAM M. SCANLAN, for claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION A C T - W h e n  award for compensation under mag 
be made. Where employee sustains accidental injuries, arising out of and in 
the course of his employment, while engaged in extra-hazardous employment, 
a n  award may be made for compensation therefor, in accordance with the . 
provisions of the Act, upon compliance with the terms thereof. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

The complaint was filed on September 17, 1934, claiming 
the sum of $1,077.50 f o r  compensation alleged to be due under 
the Workmen’s Compensation Act for an injury suffered by 
the claimant in an accident which occurred on September 29, 
1933, while the claimant was in the employ of the State of 
Illinois, in its Division of Highways, Department of Public 
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Works and Buildings. The respondent was at the time of 
claimant’s injury engaged in maintaining a concrete paved 
highway. The claimant sustained an accidental injury while 
cleaning up a mud jack, which was used for raising low 
places in the pavement. 

At the time of the injury claimant was 41 years of age 
and had the following children under sixteen years of age at  
that time: 

Josephine Bray, age 13; 
Leo Robert Bray, age 10; 
Edward Bray, age 8; 
William Bray, age 6 ; 
James Bray, age 2. 
No compensation was paid to the claimant on account of 

the injury and no hospital or doctor bills were paid. . 
The State had due notice of the injury and according to 

Dr. Edgcomb, his attending physician, the claimant received 
a cut eight inches long on the posterior surface of the right 
forearm. The cut went through the skin, the subcutaneous 
tissues and into the tendon and extensor longus pollices. I t  
did not completely cut the tendon but cut into it. Dr. Edg- 
comb took care of him and testified that there was no com- 
plete disability. He was under the doctor’s care approxi- 
mately six weeks. There was a scar five inches long a t  the 
site of the wound that is healthy; it is not attached to  the 
fascia. The sensitiveness is gone, the scar is not tender 
now, and there is full extension and flexion, but there is loss 
of pronation. The doctor estimated that he would have been 
able to return t o  work about two weeks after the six-week 
period that he treated him. 

This accident occurred on September 29, 1933; the claim 
was not filed until September 17, 1934, and the Statement, 
Brief and Argument on behalf of respondent was not filed 
until June 27, 1939. The State had due notice of the accident 
and demand was made for compensation by the claimant 
within six months after the date of the accident. 

The Court finds that the petitioner was under the Com- 
pensation Act and received an additional injury arising out 
of and in the course of the employment; that he had been, 
prior to the accident, a railroad engineer, and when work 
opened up he went back to his employment and received more 
f o r  his employment than he was receiving.operating the mud 
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jack. A t  the end of the day it was the custom to  clean the 
mud jack. The accident occurred about 4:45 p. m. Claimant 
was paid a t  the rate of 35 cents per hour for an eight-hour 
day, and during the ten calendar weeks that he had been em- 
ployed by the Division of Highways he had worked 291 hours 
at 35 cents per hour, making a total of $101.85, and two hours 
at 50 cents per hour, or  $1.00. 

As stated above, claimant had five children under sixteen 
years of age who were living with him and dependent 
upon him. 

The Court finds that the bill for  medical services was 
$13.00 and that this was a fair and reasonable charge. The 
Court also finds that the hospital bill amounted to $5.50 for 
the use of the operating table, and that this was a fair and 
reasonable charge. As to the specific loss, the claimant tes- 
tified that he was doing the same general type of work, for 
the same company, with the exception of such changes as had 
been made in the equipment by that company, that he had 
been doing before he secured employment with the State 
Highway Department. 

Dr. Edgcomb testified that claimant should have been 
able to return to his regular employment in about two months 
after the accident. His regular employer was the American 
Silica Sand Works. 

Under Section 8 of the Illinois Workmen’s Compensation 
Act, an employee having four o r  more children under the age 
of sixteen years at  the time of the injury is entitled to $14.00 
per week. 

It is admitted that this accident arose out of and in the 
course of the employment, and that all parties are under the 
Compensation Act, and that nothing has been paid by the 
State, either by way of compensation, hospital o r  medical 
bills . 

We, therefore, make an award in favor of the claimant, 
Leo Bray, for eight weeks at $14.00 per week, o r  the sum of 
$112.00; and an award to the claimant, Leo Bray, fo r  the 
use of Ryburn King Memorial Hospital in the sum of $5.50, 
and an award to the claimant, Leo Bray, for the use of Dr. J. 
H. Edgcomb in the sum of $13.00. 

This award being subject to the provisions of an Act 
entitled, “An Act making an Appropriation to Pay Compen- 
sation Claims of State Employees and providing f o r  the 
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Method of Payment Thereof,” approved July 3, 1937 (Sess. 
Laws 1937, p. 83), and being subject further to the terms of 
an Act entitled “An Act making Appropriations to the Audi- 
tor of Public Accounts for the Disbursement of Certain 
Moneys until the Expiration of the First Fiscal Quarter after 
the Adjournment of the next Regular Session of the General 
Assembly” (Senate Bill 123, as amended), approved July 8, 
1939 ; and being, by the terms of the first mentioned Act, sub- 
ject to  the approval of the Governor, is hereby, if and when 
approval is given, made payable from the appropriation from 
the Road Fund in the manner provided for by the fore- 
going Acts. 

(Nos. 2267, 2268, 2269, 2270, 2271, 2272, Consolidated-Claims denied.) 

BLANCHE BULLI, No. 2267, ELIZA POZZI, A MINOR BY ANNA GALLI, 
HER MOTHER AND NEXT FRIEND, No. 2268, RTJDOLPH BELLETINI, 
No. 2269, ANNA GALLI, No. 2270, FRED CASTELLI, No. 2271, ALBERT 

GALLI, No. 22k2, Claimants, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed September 13, 19.39. 

WOLFBERG & KROLL, for claimants. 

OTTO KERNER, Attorney General ; CARL DIETZ, Assistant 
Attorney General, f o r  respondent. 

NEGLIGENCE-reSpOWd0Ut superior-doctrane of not applicable t o  Htate in 
the exercise of governmental functions. In the exercise of governmental func- 
tions, the State is not liable for the negligence of its officers, agents or em. 
ployees, in  the absence of a statute making i t  liable therefor, and in the 
State of Illinois there is no such statute. 

HmHwaYs-construction and maintenance of, governmental function. .In 
the construction and maintenance of public highways, the State exercises a 
governmental function, and is not liable for damages, caused by a defect in  
construction or failure to  maintain same in a safe condition fo r  travel, or 
the negligence or wrongful conduct of its officers, agents or employees in 
connection therewith. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

All of these cases arose out of the same accident, and on 
motion of the Attorney General they were consolidated. 

The basis for the claim is an accident which occurred on 
the 13th day of August, A. D. 1933. 

The claimant, Blanche Bulli, in claim number 2267, 
alleges that at the time of the injury the respondent was a 
commonwealth and was in possession and control of a certain 
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public highway known as Illinois Route No. 5, a t  or near the 
city of Mendota, Illinois, and that it was the duty of, the re- 
spondent to exercise ordinary care to keep the said public 
highway in a reasonably safe condition f o r  the purpose of 
public travel thereon; that at the time of the injury and f o r  
a long time prior thereto the respondent had carelessly and 
negligently failed and neglected to exercise ordinary care to 
keep said public highway at the place aforesaid in a reason- 
ably safe condition; but on the contrary thereof, on the day 
of the injury and f o r  a long time prior thereto carelessly and 
negligently permitted and allowed said Illinois Route No. 5, 
especially at  a certain point, to-wit : near the farm of Stanley 
M. Wujek, on the said Illinois Route No. 5, to be and remain 
in a dangerous and unsafe condition, and carelessly and neg- 
ligently permitted and allowed divers holes, depressions and 
uneven places to  be and remain in said public highway at the 
place aforesaid. Claimant further alleges that the respondent 
had notice of the dangerous and unsafe condition of the pub- 
lic highway at the place aforesaid, o r  by the exercise of ordi- 
nary care should have had notice; that at the time of the 
injury claimant was riding as a passenger in a certain auto- 
mobile which was then and there being driven along and upon 
said Illinois Route No. 5, at the place aforesaid, in a north- 
erly direction, and that while the claimant was then and there 
in the exercise of ordinary care f o r  her own safety, by reason 
of the carelessness and negligence of the respondent, as 
aforesaid, the said automobile ran and was precipitated into 
one or several of the holes in the pavement, and the said auto- 
mobile was thrown from the road into the ditch by the side 
of the road and overturned, by means of which the) claimant 
received certain injuries, and she claims damages in the sum 
of $1,500.00. 

Elisa Pozzi, a minor, by Anna Galli, her mother and next 
friend, makes substantially the same allegations in her com- 
plaint and also claims damages in the sum of $1,500.00. 

T o  the same effect is the complaint of Rudolph Belletini, 
and the same amount of damages is alleged, except he avers 
he was driving the automobile. 

Anna Galli avers that she was a passenger in the car and 
the other facts hereinbefore related are also averred, and she 
also claims damages in the sum of $1,500.00. 

6 I 
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Fred Castelli also avers that he was a passenger in the 
said car, and makes like charges, and also claims damages in 
the sum of $1,500.00. 

Albert Galli makes similar charges, and also avers that 
Anna Galli was the mother of Anita Marie Galli, a minor aged 
four and ‘one-half months, who was killed in said accident. 
Albert Gal2i charges that he is entitled .to the earnings of the 
minor child until said minor reaches the age of majority; and 
that he expended large sums of money for funeral expenses 
f o r  the said Anita Marie Galli, and claimant asks damages in 
the sum of $2,500.00. 

The complaints allege that this accident occurred on 
Route No. 5 near the City of Mendota, Illinois. Route No. 5 
at  the time of the accident is what is known as U. S. No. 20 
now and does not runmear Mendota, Illinois, nor in LaSalle 
County, in which Mendota is located, but extends westerly 
from the City of Chicago, Illinois, through the City of Rock- 
ford, Illinois, to  Dubuque, Iowa, and on west. It is not 
averred in said complaints that the said highway is a State 
Bond Issue highway under the supervision and control of the 
respondent, but if there was a cause of action in this case at  
all, proper amendments could have been made. 

The Attorney General has made a motion t o  dismiss each 
of the complaints on four different grounds : 

“1. That each of said declarations filed herein are sub- 
stantially insufficient in law and fail to. state a proper legal 
cause of action against the respondent. 

That the doctrine of respondeat superior has no ap- 
plication to the respondent herein, f o r  the reason a sovereign 
state in the exercise of a governmental function cannot be 
held liable fo r  the misfeasance, malfeasance or nonfesance of 
its officers, agents or ernpLoyees. 

That while it is alleged in said complaints the acci- 
dent occurred upon a public highway designated as ‘Illinois 
Route No. 5’ located ‘at or near the City of Mendota, Illinois,’ 
it does not affirmatively appear from the allegations in the 
complaints that said paved highway is a State Bond Issue 
Route under the control and supervision of the respondent so 
as to give this Court jurisdiction of the alleged claim. 

That this Court should take judicial notice of the fact 
that the paved highway officially known and designated as 

, 

2. 

3. 

4. 
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State Bond Issue Route No. 5 is not located at  or near the 
City of Mendota, Illinois.” 

This motion must be sustained, and any one of these 
grounds is sufficient. We further base our decision on the 
second reason; that is, that the doctrine of respondeat supe- 
rior has no application to the respondent herein, for the rea- 
son a sovereign state in the exercise of a governmental 
function cannot be held liable for the misfeasance, malfeas- 
ance or nonfeasance of its officers, agents or employees. 

In the building and maintenance of a system of improved 
and hard-surfaced highways the State acts in its sovereign 
capacity in carrying out one of its governmental functions 
and cannot be held liable f o r  the misfeasance, malfeasance o r  
nonfeasance of its officers o r  agents. This Court has so held 
in many cases. See Story on Agency, 9th Ed., See. 319, 
p. 390. 

For  the reasons above mentioned the motion of the 
Attorney General to  dismiss these complaints will be sus- 
tained. Each cause is, therefore, dismissed. 

(No. 3313-Claimant awarded $2,725.96.) 

FRANK BURNS, Claimant, wus. STATE OF ILLINOIS, Respondent. 
Opinion filed September IS, 1939. 

KNOBLOCK & SLOAN, f o r  claimant. 
JOHN E. CASSID;, Attorney General; GLENN A. TREVOR, 

Assistant Attorney General, fo r  respondent. 
WORKMEN’S COXPENSATION AcT-hen award may be made under f o r  loss 

of leg. Where employee of State sustains accidental injuries, arising out of 
and in the  course of his employment, while engaged in extra-hazardous em- 
ployment, resulting in loss of leg, an award may be made for compensation 
therefor, in accordance with the provisions,of the Act, upon compliance by 
employee with the requirements thereof. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 
The facts in this case have all been stipulated. The 

claimant, Frank Burns, was employed by the respondent in 
the Division of Highways as a crane operator, and had been 
so employed since October 20, 1931. On November 24, 1937, 
the date of the accident, the claimant was operating a gaso- 
line motor-driven Austin Badger shovel owned by the Divi- 
sion of Highways and was loading gravel from a gravel pit 
into trucks. About 3:30 in the afternoon a par t  of the gravel 

I 
I 



bank gave way, and part of the bank crushed the left leg of 
the claimant against the shovel boom. 

Claimant was taken to the office of Dr. John T. France 
in Findlay, Illinois, and from there to  St. Mary’s Hospital in 
Decatur, Illinois, where he was placed under the care of 
Dr. Ciney Rich. Dr. Rich reported that the tibia and fibula 
of claimant’s left leg were fractured a t  the middle third and 
lower third, and that the tibia was fractured longitudinally 
through the middle fragment, and that the skin, muscle, 
nerves and blood vessels were badly crushed in the middle 
area of the lower leg. 

On December 10, 1937, the claimant was taken on a 
stretcher to  St. Luke’s Hospital, Chicago, Illinois, and placed 
under the care of Dr. H. B. Thomas. On December 27, 1937, 
Dr. Thomas amputated the claimant’s left leg above the knee, 
and on January 7, 1938, claimant returned to St. Mary’s 
Hospital in Decatur and was again placed under the care of 
Dr. Rich. On February 21, 1938, claimant returned to his 
home in Edelstein, Illinois, and on March 17, 1938, returned 
to Chicago f o r  examination by Dr. Thomas. Claimant was in 
Chicago from March 21 to March 26 under the care of Dr. 
Thomas and received his board and room at the Y. M. C. A. 
Hotel in Chicago at the expense of the respondent. On May 
2, 1938, claimant went to Chicago and was fitted f o r  an arti- 
ficial limb by the Merrick-Hopkins Company and returned to 
Chicago on May 20 for such artificial limb. On June 3, 1938, 
the claimant went to Dr. H. B. Thomas in Chicago for  a final 
examination, and as a result of such examination Dr. Thomas 
reported that the artificial limb furnished to the claimant by 
the respondent was satisfactory and functioning properly. 

Claimant’s total temporary disability ceased on June 8, 
1938, and during that period of claimant’s temporary total 
disability the respondent paid him the total sum of $544.04. 

Claimant was unmarried and had no child under sixteen 
years of age. 

The State of Illinois has furnished ’ transportation, 
through the Division of Highways, o r  reimbursed the claim- 
ant for the expense of all his trips to  the City of Chicago, and 
has paid all the doctor, hospital and medical bills and nurses’ 
bills and has furnished the claimant with an artificial limb. 
The respondent has paid, through the Division of Highways, 
for such services the sum of $2,811.04. 
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The Court finds that it has jurisdiction of the person and 
of the subject matter. Due notice was properly given. Con- 
struction, excavating or  electrical work, except as is provided 
in Paragraph 8, is declared to  be extra-hazardous and is auto- 
matically under the Workmen's Compensation Act. He was 
actually employed by the respondent at the time of the injury 
and the injury arose out of and in the course of his em- 
ployment. 

Compensation should be computed on the basis of the 
annual earnings which the injured person received as saIary, 
wages or earning!, if in the employment of the same employer 
continuously during the year next preceding the date of the 
injury. 

This Court has repeatedly held that the construction and 
maintenance of a hard-surfaced public highway is the mainte- 
nance and coiistruction of a structure under the Workmen's 
Compensation Act. 

Mamhart vs. State, 8 C.  C .  R. 356; 
City of Rock Islaizd vs. Industrial Commission, 287 

Bond vs. State, 7 C. C. R. 197 ; 
Pemington vs. State, 7 C. C. R. 253. 

The amount of compensation which shall be paid to the 
employee f o r  an injury iiot resulting in death shall be: 

The employer shall provide the necessary first aid medical and sur- 
gical services, and all necessary medical, surgical and hospital services there- 
after, limited, however, to that which is reasonably required to cure or relieve 
from the effects of the injury. 

(b)  If the period of temporary total incapacity for work lasts more 
than six working days, compensation equal to fifty per centum of the earn- 
ings but not less than $7.50 nor more than $15.00 per week, beginning on 
the eighth day of such temporary total incapacity and continuing as long 
as the temporary total incapacity lasts, but not after the amount of compen- 
sation paid equals the amount which would have been payable a s  a death 
benefit under paragraph ( a ) ,  section 7, if the employee had died as a result 
of the injury at the time thereof, leaving heirs surviving as provided in  said 
paragraph ( a ) ,  section 7 ;  Prmidad, that  in the case where the temporary 
total incapacity, for'work continues for a period of more than thirty days 
from the day of the injury, then compensation shall commence on the day 
after the injury. 

For injuries in the following schedule, the employee shall receive 
compensation for the period of temporary total incapacity for work resulting 
from such injury, in accordance with the provisions of paragraphs (a)  and 
(b) of this section, for a period not to exceed sixty-four weeks, and shall re- 
ceive in addition thereto compensation for a further period subject to limita- 
tions as to amounts as in this section provided, for  the specific loss herein 

111. 76; 

(a) 

(e)  
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mentioned, as follows, but shall not receive any compensation for such in- 
juries under any other provision of this Act. 

15. For the loss of a leg, or the permanent and complete loss of its use, 
Mty percentum of the average weekly wage during one hundred and ninety 
weeks. 

Section 8, Workmen’s Compensation Act. 

I n  Payfie vs. Irzdustrial Commissiom, 296 Ill. 223, the 
Court held that under the Workmen ,s Compensation Act, 
amputation of the leg ten inches above the ankle constitutes 
loss of the leg. 

Compensation for temporary total disability was paid by 
the respondent to the claimant from the date of the accident 
through June 7,1938, and no further claim is now made. Both 
the State and the claimant are clearly under the terms and 
conditions of the Compensation Act. 

It was stipulated that the average annual earnings of the 
claimant were $1,753.50. This does not take into considera- 
tion over-time. On these earnings .his average weekly wage 
would be $33.73, but under the Act he is only entitled to  
$15.00 per week compensation. During the twenty-eight 
weeks from November 24, 1937, to  June 8, 1938, which the 
report of the Division of Highways shows to have been the 
period during which the claimant was temporarily totally 
disabled, the claimant should have been paid compensation 
in the amount of $420.00 a t  the rate of $15.00 per week. How- 
ever, he was paid for that period on the basis of $19.43 per 
week, or a total of $544.04, which makes an over payment of 
$124.04, and this should be deducted from any specific loss 
award hereinafter made. 

We are of the opinion that claimant has suffered a com- 
plete loss of the leg and under Section 8 (e) 15, the compensa- 
tion payable for the loss of a leg is one hundred ninety weeks 
at the compensation rate, which in this case is $15.00 per 
week, or  the sum of $2,850.00, less the over payment of the 
temporary total disability of $124.04, leaving a net award of 
$2,725.96. 

We, therefore, make an award to  claimant, Frank Burns, 
in the sum of $2,725.96. 

One year, three months and f our-sevenths weeks had 
elapsed since the date that claimant’s temporary total dis- 
ability ceased, which was June 8, 1938, up to September 12, 
1939, and compensation figured at  the rate of $15.00 per week 



for this period of time amounts to  $983.58, and we hold that 
claimant, Frank Burns, is entitled to said sum of $983.58 to 
be paid to him in cash. We further hold that the balance of 
said award o r  the sum of $1,742.38 shall be paid to claimant, 
Frank Burns, at the rate of $15.00 per week, commencing as 
soon after. September 12, 1939, as it shall be convenient for 
the Department to so do. 

This award being subject to the provisions of an Act 
entitled “An Act making an Appropriation to Pay Compen- 
sation Claims of State Employees and providing f o r  the 
Method of Payment Thereof,” approved July 3, 1937 (Ses- 
sion Laws 1937, page 83), and being subject further to the 
terms of an Act entitled “An Act making Appropriations to 
the Auditor of Public Accounts f o r  the Disbursement of Cer- 
tain Moneys until the Expiration of the First Fiscal Quarter 
after the Adjournment of the next Regular Session of the 
General Assembly” (Senate Bill 123, as amended), approved 
July 8, 1939; and being,.by the terms of the first mentioned 
Act, subject to the approval of the Governor, is hereby, if and 
when approval is given, made payable from the appropriation 
from the Road Fund in the manner provided for  by the fore- 
going Acts. 

(No. 3315-Claimant awarded $3,959.68.) 
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drove in the latter’s car from Tamms to Horse Shoe Lake 
State Game Preserve in Alexander County. There they re- 
moved a State-owned boat from the lake so that it might dry 
out and be repainted. They then drove to the City of Cairo 
f o r  a conference with their immediate superior, Inspector 
Robert Halliday. They then drove out into the country dis- 
trict to investigate any illegal hunting of game that might 
be in progress. When they reakhed a point near Sandusky 
their automobile accidentally and for some unknown reason 
left’the gravel road, got out of control of the driver, DeWitt, 
and ran into a ditch. The car was badly damaged and Lee 
B. Davis was violently thrown and received a fracture of his 
skull and other injuries, as the direct result of which he died 
at St. Mary’s Infirmary in Cairo, Illinois, the next day, May 
22, 1935, leaving the claimant herein, Adelia Davis, his wi- 
dow, as his only dependent, there being no children under the 
age of sixteen (16) years surviving him. 

A report from the Department of Conservation, appear- 
ing in the record shows that his earnings were One Hundred 
Twenty-five ($125.00) Dollars per month and his average an- 
nual earnings for the year immediately preceding the acci- 
dent were One Thousand Four Hundred Fifty-five ($1,455.00) 
Dollars; in addition to which the State furnished said em- 
ployee with an automobile f o r  his use in the performance of 
his work and paid the necessary upkeep and expense of 
operation thereof. 

It further appears from said report that as an Investi- 
gator of said Department most of his work was performed 
in Alexander County, where the State maintains what is 
known as the Horse Shoe Lake Game Preserve of approxi- 
mately 2,500 acres of land and water; that in the operation 
of Horse Shoe Lake the State maintains a large concrete dam 
about thirty-nine (39) feet in length, with an eastward wing 
of about two hundred forty (240) feet in length and a west- 
ward wing of about one hundred ten (110) feet in length. 
Two iron gates in the main part of the dam are closed and 
open from time to time in controlling the lake level. Such 
opening and closing is controlled through two iron devices 
on top of the dam, which can only be operated after certain 
locks attached thereto are opened with keys provided for that 

~ 

’ 

purpose, one set of which were in the custody of said Lee B. 
Davis as Investigator. I 



54 Davis v. STATE OF ILLINOIS. 

The Departmental Report further confirms the following 
statement of Lee B. Davis’ duties: 

(a) To patrol the County of Alexander for the purpose of enforcing the 
game and fish laws of the State, and to make arrests and prosecute violators 
of the law. 

(b) To carry and distribute in an  automobile operated by him and 
furnished him by the State for that purpose, fish taken and removed by him 
from one body of water to other bodies of water within the State, and to 
carry in  said automobile fishing seines or nets, outboard motors and other 
equipment for boats operated by the State upon said Horse Shoe Lake, and 
to carry in said automobile other commodities belonging to the State. . 

To operate upon said Horse Shoe Lake motor boats belonging to 
the State for the carriage of employees and officials of the State i n  connec- 
tion with the discharge of their duties as such, and for the carriage of visitors 
to said Horse Shoe Lake Preserve, the water in the lake ordinarily and on the 
average being from 8 to 10  feet in depth. 

(d)  To operate upon said Horse Shoe Lake a barge belonging to the 
State, propelled or towed by one of said motor boats operated by him, the 
said Lee B. Davis, for the carriage of automobiles used by employees and 
officials of the State in connection with the discharge of their duties as such, 
and for the carriage of visitors and their automobiles from one part of the 
Preserve to other parts thereof upon the waters of the lake. 

To maintain the concrete dam a t  the southerly end of said Horse 
Shoe Lake, to operate the  gates i n  the dam for the purpose of controlling 
the level of the water in the lake, and to inspect and examine the dam with 
i ts  equipment and appliances for the purpose of maintaining the same in 
good repair and condition, and in connection with all of which it was neces- 
sary for him, the said Lee B. Davis, to walk or go upon the top of the cen- 
tral or main portion of the dam, about 22 inches in width, and of the wings 
of the dam, about 14 inches in width, above the water of the lake, which ge re  
ordinarily at that point 7 or 8 feet in depth. 

(c )  

a 

(e)  

The Court finds that Lea B. Davis was, on the 21st day 
of May, 1938, an employee of the State of Illinois in the 
Department of Conservation. 

That on said date he suffered an accident which resulted 
in his death, and that the injury which caused his death arose 
out of and in the course of his employment. That he was 
married and left surviving him, Adelia Davis, his wife, claim- 
ant herein, and no children under the age of sixteen years. 
That due notice of the accident and notice of demand f o r  
compensation, and the filing of claim herein have all been 
within the statutory limitations. That Lee B. Davis’ annual 
wage from respondent f o r  the year preceding his death was 
One Thousand Four Hundred Fifty-five ($1,455.00) Dollars, 
o r  an average weekly wage of Twenty-seven and 98/100 
($27.98) Dollars per week. That all hospital and surgical 
bills incidental to  said accident have been paid by respondent, 
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in the sum of Two Hundred Eighty ($280.00) Dollars. That 
under the provisions of Section 7 of the Workmen’s Com- 
pensation Act, claimant herein is entitled to  an award in a 
sum equal to four times the average annual earnings of said 
employee, but not more in any event than Four Thousand 
($4,000.00) Dollars; that such award is subject to a credit of 
10J3lsts of One Hundred Twenty-five ($125.00) Dollars be- 
cause of over payment to claimant of salary for the month 
of May, 1938. 

An award is therefore hereby made in favor of claimant 
Adelia Davis in the sum of Three Thousand Nine Hundred 
Fifty-nine and 68/100 ($3,959.68) Dollars,’ payable at the rate 
of Fourteen ($14.00) Dollars per week. Of said award, the 
amount of Nine Hundred Fifty-two ($952.00) Dollars has 
heretofore accrued to September 10, 1939, and is payable 
instanter. The balance of Three Thousand Seven and 68/100 
($3,007.68) Dollars is payable in monthly warrants at the rate 
of Fourteen ($14.00) Dollars per week, commencing on the 
18th day of September, A. D. 1939. 

This award being subject to the provisions of an Act 
entitled “An Act making an Appropriation to Pay Compen- 
sation Claims of State Employees and providing f o r  the 
Method of Payment Thereof,” approved July 3, 1937 (Sess. 
Laws 1937, page 83),  and being subject further to the terms 
of an Act entitled “An Act making Appropriations to the 
Auditor of Public Accounts f o r  the Disbursement of Certain 
Monies until the Expiration of. the First Fiscal Quarter after 
the Adjournment of the next Regular Session of the General 
Assembly ’ (S. B. 123, as amended), approved July 8, 1939 ; 
and being, by the terms of the first mentioned Act, subject to 
the approval of the Governor, is hereby, if and when approval 
is given, made payable from the appropriation from the Gen- 
eral Revenue Fund in the manner provided for by the fore- 
going Acts. 

(No. 2734-Claimant awarded $1,383.82.) 

NELLIa FINXLER, ADMINISTRATRIX O F  THE ESTATE O F  ALEXANDER C. 
FINKLER, DECEASED, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed Sep tember  1.9, 1939. 

M. D. MORAN, f o r  claimant. 
JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 

Assistant Attorney General, for respondent. 
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WORKMEN’S COMPENSATION ACT-employees in State Hospitals for Insane 
entitled to  benefits o f - w h e n  award nzay be nzada for  in jury  to. Where at- 
tendant at Manteno State Hospital suffers accidental injury, arising out of 
and in  the course of his employment, in assisting to subdue patient, an  award 
may be made for compensation. 

SAME-’hjUVy followed by death of enzployee with pre-existing dasease- 
when death deemed result o f  injury.  Where Stat; employee sustains accidental 
injuries arising out of and in the course of his employment, while engaged in 
extra-hazardous employment, and at  the time and prior thereto, was suffer- 
ing from a disease, and death results, such death results from injury by 
accident, if such disease is aggravated or accelerated by such injury and death 
is hastened or accelerated by reason thereof. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

The claimant, Nellie Finkler, is the widow of Alexander 
C. Finkler and has filed a claim with this Court for an award 
under the Workmen’s Compensation Act. The claim was filed 
on October 2,1935, and the claimant filed briefs on September 
22, 1938. The State filed its brief on March 17, 1939. 

The record shows that the deceased was an attendant at 
the Manteno State Hospital, and on December 29, 1934, about 
1 1 : O O  a. m. a patient was received at the hospital and while 
the attendant, Lyle Bauer, was taking care of him the patient 
broke loose and ran down the stairs. The attendant grabbed 
him around the waist and the deceased, Alexander C. Finkler, 
went to the bottom of the stairs to  help subdue the patient. 
Finkler was knocked down on the floor on his back and the 
patient and the attendant Bauer fell on top of him. Finkler 
had been assigned to  the ward as an attendant. The institu- 
tion at Manteno, Illinois, has a power house in which there is 
electrical machinery, and they also have lathes and saws and 
other kinds of machinery. 

Dr. Arthur H. Gollmar was regularly employed at this 
institution and was on the staff of the Manteno State Hos- 
pital. He is a graduate of Rush Medical College and was 
licensed in the State of Illinois in 1900, and devotes all of his 
time to  this institution. At  the time his testimony was taken 
he was devoting all of his time to psychiatry, and had been 
on the staff of the hospital seven years and two months. He 
had first seen the deceased when he was required to examine, 
him, an examination being made of all new employees. He 
found the deceased to  be under-developed and undernourished 
and a rather frail man, who had a hernia and mitral murmur 
and some rales in the chest. He had what the doctor called 
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an emphysematous condition of the chest. He looked rather 
pale and was classified as “poor.” He made out an injury 
report which was dated December 29, 1934. They were not 
prepared at the Manteno State Hospital at  that time to take 
care of injury cases. They had one ward on the male side 
and one ward on the female side. On the day of the injury 
Dr. Gollmar saw the deceased and spoke to him, and then the 
doctor went up to the infirmary department. He then learned 
that the claimant’s intestate had been injured; that is, 
knocked over, and the doctor went down and inquired about 
his condition. The deceased said he was all right and that 
he did not get hurt, and further said: “I can take i t ;  it’s 
nothing.” The doctor suggested that he look him over and 
the deceased said, “There’s no need.” The doctor made no 
further examination at  the time because the deceased did not 
report disability and kept on working. About a week after 
that the doctor was called up t o  Brandon Hall, a dormitory 
there, and found the deceased in bed. He wasn’t feeling well 
and reported off duty. The deceased had a temperature of 
about a degree and some rales in the chest. He did not 
seem to be in any great pain, but mentioned that his back 
hurt him, and the doctor rolled him over in bed. He exam- 
ined the spine by pressure and feeling with his hands and 
palpated him. He found no fracture. Treatment was given 
fo r  his acute indisposition and the patient was confined to 
his bed. No opiates were given. It was customary to send 
patients to Kankakee State Hospital, and this doctor dis- 
cussed that with the deceased, but! the deceased did not feel 
that he mas sick enough or  injured sufficiently to go to  Kan- 
kakee State Hospital. 

There were no X-ray facilities at the hospital. The Man- 
ten0 State Hospital was more or less in a state of organiza- 
tion in 1934 and 1935. At  that time the hospital had eight 
two-story cottages and twelve or thirteen hundred patients, 
and not more than three doctors. 

No objective symptoms of pain were found, but the 
patient had subjective symptoms of pain. Nothing was said 
about the pain in his back until about a week after the injury. 
Heat treatments were given which seemed to help at first. At 
the time of the injury Finkler did not report any disability. 
H e  had previously had lumbago. 
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At the time of his death Finkler was married, but had no 
children under sixteen years of age. 

The deceased. started to  work in this department on 
November 14, 1934, and continued to perform his regular 
duties until January 4, 1935. He was paid $45.00 per month 
and each six months they received a $2.00 a month raise until 
they got $60.00 per month. His salary had been raised to 
$52.00 per month. His wife, Nellie Finkler, was similarly 
employed. The chief nurse at the institution had been notified 
that the deceased was unable to  work, but she knew about it 
at  the time. Prior to Mr. Finkler’s employment at the insti- 
tution he had been a cigar salesman. Finkler was about 70 
years of age. He had enjoyed good health prior to  the injury 
and his wife testified that he had no illness for a year prior 
t o  the injury, and she could not recall of Mr. Finkler having 
been in bed on account of illness for perhaps thirty years, and 
then f o r  tonsilitis. 

Mr. Finkler was taken away from the institution on 
January 30, 1935, t o  his home in LaSalle, Illinois, where he 
remained until his death. He stayed in bed and was unable 
to sit up. He couldn’t sit on a chair. Dr. Haskins of LaSalle 
took care of him. Dr. Haskins was asked the following 
question : 

Did you form any opinion from the statements he 
made to you as t o  how he was injured--or did you form any 
opinion as to whether o r  not his injury caused any aggrava- 
tion of the condition he had in his back-did you form an 
opinion? Answer, yes or no. 

< 

(‘Q. 

A. Yes. 
Q. What is that opinion? 
A. I think that the injury hastened the man’s death. He 

was a man along in years, between 65 and 70, and I would say 
definitely that his alleged injury aggravated that condition. 
A man approximately 73 years of age who receives a fall or  
who was knocked down to  the floor, having a tubercular spine 
o r  condition he may have had to  the spine prior to  this injury 
would, in my opinion, cause an increase or accelerate the 
tubercular condition of the spine.” 

Dr. Haskins was of the opinion that the cause of de- 
ceased’s death was due to tuberculosis, which was evidently 
present in his chest and back, and to  pernicious anemia, com- 
bined with his age and the condition of a person’s heart at 

* 
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this age, but he was of the opinion that the injury aggravated 
all of these things, and that the deceased mighb have gone on 
indefinitely if the injury had not arisen. 

The evidence showed that the deceased had been knocked 
t o  the floor and that an attendant and a patient had fallen 
upon him as he lay on his back. 

“Claimant’s Exhibit 2’” is an X-ray film taken of the 
deceased under the direction of Dr. Haskins, and this plate 
had either been mislaid o r  lost in Dr. Haskins’ office or in St. 
Mary’s Hospital in LaSalIe, Illinois. The doctor had exam- 
ined this plate, and he testified that if the deceased had re- 
ceived a trauma to  the back, in his opinion, that would have 
contributed to  the condition found in the X-ray plate. This 
doctor also testified that he believed that the injury that the 
deceased received to  the first and second processes resulted 
in the deceased’s death. The doctor said: “I think it was the 
main factor in the death of the deceased.” 

It has been held on numerous occasions that when a per- 
son has a pre-existing disease, and that disease is aggravated 
or accelerated in the course of employment by accidental 
means, and death results therefrom, that death results from 
the injuries caused by the accident. 

I n  the case of Cameron, Joyce a2 Co. vs. Industrial Com- 
miss io~%,  324 Illinois, 497, it was held that where an employee 
of a road construction company dies of valvular heart trouble 
within five months after his left arm and foot had been 
crushed under the wheels of a heavy road grader, a finding 
that the injury contributed to  the employee’s death is war- 
ranted where the evidence shows that although the employee 
had chronic heart trouble he had always been able to work 
up to  the time of his injury, and that although he made satis- 
factory recovery from the local injuries to his arm and foot 
he continued to  suffer pains in his chest, back and side, which 
constantly increased in severity. 

I n  the case of Valier Coal Co. vs. Ifidustrial Commissiolz, 
339 Illinois, 458, it mas held that an award of compensation 
for  the death of an employee a little more than a year after 
he was severely injured by the falling of coal upon him while 
in the course of his employment will be sustained where the 
weight of the testimony is to the effect that while death was 
due to myocarditis, which may have resulted from a syphilitic 
condition which existed prior to the injury, the injury accel- 
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erated and aggravated the heart condition, some experts tes- 
tifying that the myocarditis was caused by an infection of the 
lung, resulting from the injury. 

Many other authorities may be cited sustaining this 
proposition of law. 

The deceased suffered the accident December 29, 1934, 
continued to work until January 04,1935, remained at Manteno 
State Hospital until January 30th, when he was taken to his 
home at LaSalle, where he died April 16, 1935. 

Attendants at  State institutions receive $45.00 per month 
f o r  the first six months and $46.80 per month for  the second 
six months, and in addition maintenance valued at $24.00 per 
month, or  a total of $838.80 per year. 

The Court finds that the deceased received an injury aris- 
ing out of and in the course of his employment; that: the 
respondent received due notice of this injury. 

We have heretofore held that employees in State hos- 
pitals f o r  the insane are entitled to the benefits of the Work- 
men’s Compensation Act. 

Crawford vs. State, 8 C. C. R. 639; 
Whale% vs. State, 9 C. C. R. 541; 
And numerous other cases. 

Deceased left a widow, but no children under sixteen 
years of age that he was under legal obligation to support. 
Under Section 7 of the Workmen’s Compensation Act, his 
widow is entitled to recover a sum equal to  four times his av- 
erage annual earnings, but not less in any event than two 
thousand five hundred dollars and not more in any event than 
four thousand dollars, and any compensation payments other 
than necessary medical, surgical or hospital fees or services 
shall be deducted in ascertaining the amount payable on 
death. 

Deceased’s total salary, including maintenance, amounted 
to $838.80 per year, o r  $16.13 per week, and the compensa- 
tion is, therefore, payable at  the rate of $8.07 per week. He 
had been paid f o r  thirty days’ non-productive time or the 
sum of $45.00. He was idle 15 2/7 weeks from December 29, 
to April 16th, when death ensued. The total compensation 
will be four times the yearly rate of $838.80, less the sum of 
$123.35 which had accrued up to the time of death, or the sum 
of $3,231.85. This is to  be paid to  the widow in weekly in- 
stallments of $8.07. There is as of this date September 12, 

\ 
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1939 accrued the claimant 229 weeks a t  $8.07 per week, or the 
sum of $1,848.03, leaving a balance of $1,383.82, which shall 
be paid t o  the claimant at the rate of $8.07 per week, com- 
mencing September 19, 1939. 

It appears that the hospital bill at  LaSalle has been paid. 
It also appears that Dr. Haskins was a physician of their own 
choice, and that the deceased was receiving medical care at 
Manteno State Hospital by Dr. Gollmar, a physician em- 
ployed by the State. Therefore, nothing can be allowed for 
the physician for the reason that the deceased was under the 
care of Dr. Gollmar at Manteno State Hospital and was re- 
moved to  LaSalle, Illinois, so as to be near his own physician. 

This award being subject to  the provisions of an Act en- 
titled “An Act Making an Appropriation to  Pay Compensa- 
tion Claims of State Employees and Providing fo r  the Method 
of Payment Thereof, 7 7  approved July 3, 1937 (Session Laws 
1937 page 83), and being subject further t o  the terms of an 
Act entitled “An Act Making Appropriations to the Auditor 
of Public Accounts for the Disbursement of Certain Moneys 
Until the Expiration of the First Fiscal Quarter After the 
Adjournment of the Next Regular Session of the General 
Assembly” (Senate Bill 123 as amended) approved July 8, 
1939;-and being, by the terms of the first mentioned Act, 
subject to the approval of the Governor, is hereby, if and 
when approval is given, made payable from the appropriation 
from the General Revenue Fund in the manner provided f o r  
by the foregoing Acts. 

(No. 1823-Claim denied.) 

HARRISON ENGINEERING AND CONSTRUCTION CORPORATION, Claimant, 
vs. STATE OF ILLINOIS, Respondent. 

Opinion filed September IS, 1939. 

GILLESPIE, BURKE & GILLESPIE, for claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

C o x m c m - w h e n  claim f o r  loss alleged to  have been sustained a n  per-  
formance of must be denied. A claim for the recovery of moneys alleged to  
have been lost by claimant in the performance of a contract with the State 
must be denied when there if3 no allegation that the State violated the terms 
thereof nor any proof of any such violation. ‘ 
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PmADmc-allegations of must  be sufl4cient t o  justify award. Where a 
claim does not contain sufficient allegations to warrant a finding for claimant 
no award can be made thereunder. 

EvIDmcE-claimant must prove case b y  preponderance of-no award can 
be made unless so proven. Claimant must prove his claim by a preponder- 
ance or greater weight of the evidence and no award can be made in the 
absence of such proof. 

MR. JUSTICE LIWSCOTT delivered the opinion of the court: 

The claimant, Harrison Engineering and Construction 
Corporation filed its claim setting forth that it was a corpora- 
tion duly organized and existing under the lams of the State 
of Delaware and authorized to do business in the State of 
Illinois, and that the Harrison Engineering and Construction 
Corporation of New York was also authorized to do business 
in the State of Illinois; that prior to the 6th day of June, 
1927 and from thence hitherto the Harrison Engineering and 
Construction Company of New York had been engaged in the 
construction of hard surfaced roads and highways, bridges 
and public improvements in general and prior thereto had 
entered into a certain contract with the State of Illinois act- 
ing by and through the Division of Highways of the Depart- 
ment of Public Works and Buildings for  the construction of 
Sections 7 and 8 State Bond Issue Route 30 in Peoria County, 
Illinois. 

The complaint further alleges that ihe New York Corpo- 
ration had full equipment necessary for the execution of the 
contract, which included particular batch boxes used by it 
prior thereto f o r  six bag batches which had been purchased 
by it in 1923 f o r  the construction of a certain State Bond 
Issue highway on Route 25 in Champaign County, Illinois. 

The complaint further avers that on the 15th day of May, 
1927, the Division of Highways of the Department of Public 
Works and Buildings acting through its duly authorized 
agents ordered said New York Corporation to immediately 
increase the size of its batch by increasing the amount of sand 
and gravel being used by it in the construction of this par- 
ticular highway. The complaint further avers " although 
upon its urgent request it was permitted to finish said Section 
7 with its batch boxes then and there being used by it which 
undea the mixture theretofore used were of sufficient size to 
enable it to  use a six bag batch." 

0 
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The complaint further avers that the claimant complied 
with the order and did thereafter use a five.bag batch and by 
reason thereof it was from thence to the completion of the 
contract greatly limited in its daily work, that is to say, it 
used a five bag batch instead of a six bag batch, and that by 
reason of the order it was required to consume twenty-one 
days in the construction of 18,500 feet, which with its six bag 
batch it could have completed in 131/2 days; that this in- 
creased the cost of construction to  the extent of $4,620.00, and 
the work required 7% more days to complete than it should 
have, and consequently the claimant suffered a loss of 
$4,620.00 in the performance ’of its contract. 

The compIaint further alleges that the claimant, subse- 
quently to the dates above mentioned, was organized under 
the laws of the State of Delaware to  take over all of the busi- 
ness of the Harrison Engineeriiig and Construction Corpora- 
tion of New York then and prior thereto transacted or  exist- 
ing in the State of Illinois, and that the New York Corpora- 
tion assigned all of its rights to the Delaware Corporation. 

The complaint does not set forth a copy of the contract. 
I t  is not contended‘that the State of Illinois wrongfully 

brought about the change in the size of the batch. 
It was stipulated by the Attorney General and Counsel 

for the claimant that the case should be submitted to the court 
upon the complaint, the general traverse or  denial considered 
as filed under Rule 15 of the Court of Claims, and without 
evidence other than the report of C. M. Hathaway, Engineer 
of Construction of the Division of Highways, which was 
offered as evidence. Certain exhibits identified by Mr. Hath- 
away were placed in the record. They consisted of a general 
report from the District Engineer; general layout of work 
under the contract; the report and graph showing daily aver- ’ 

age of cement used for 100 feet of pavement; yield tests taken 
by the resident engineer on May 19, 1927 and June 23, 1927; 
graph showing relation of size of batches to  capacity of batch 
boxes on industrial railway, and an analysis which was made 
of different proportions for different size of batches. All of 
these exhibits were known as Exhibits “A”, “B”, “C”, 

We have carefully gone over this technical data in the 
file, and we find that there was a loss of nine hours on accognt 

“D77 “E77 “F?,, and LgG97. 
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of the change which was made in the size of the batch. It  ap- 
pears from this data that the capacity of the batch box f o r  a 
six bag batch was too small. The figure shows the six bag 
batch under the new proportions. It shows that the aggre- 
gates for a six bag batch would have a total loose volume of 
36.06 cubic feet, and the capacity of the boxes was 32.99 cubic 
feet. The boxes were, therefore, too small. 

It is not contended that the State did not have a right to 
insist upon these changes. There are many facts and figures, 
graphs and blue prints in the file, but it is left f o r  the court 
to determine the amount of damages, if any, that the plaintiff 
is entitled to. 

We have given this case much careful thought. We find 
that the claimant did not file a statement,, brief and argument. 
It is always encumbcnt upon the claimant, in civil proceed- 
ings, to  prove its case by a greater weight or preponderance 
of the evidence, and no award will be entered against the 
State unless a claim has been clearly proven and it is shown 
that some legal or equitable right has been denied the claim- 
ant. The burden of proof is always'upon the plaintiff. We do 
not find sufficient allegations to warrant a finding fo r  the 
claimant, and there is a total lack of any proof to show where 
the State has done a legal wrong or deprived the plantiff of 
its rights. There undoubtedly was a written contract but this 
does not appear from the record; and it does not show how 
the State violated this coctract. 

. We, therefore, deny any award and direct that the com- 
plaint be dismissed. 

(No. 2 3 8 5 4 l a i m  denied.) 

MADISON CONSTRUCTION COMPANY, Claimant, us. STATE OF ILLINOIS, 

Opiniom filed March 25, 1938. 
Rehearing granted May 11, 1938. 

Opinion on rehearing filed September 13, 1939. 

Respondent. - 

TERRY, GUELTIG & POWELL, for claimant. 

OTTO KERNER, Attorney General; MURRAY F. MILNE and 
GLENN A. TREVOR, Assistant Attorneys General, for re- 
spondent. 

CoNTRacns-performance delayed due to  failure of State in furnishing 
cement therefor-award for damages resulting therefrom not justified where 
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failure due to  exorbitant prices being fixed by manufacturers-State within 
sovereigia rights-public polzcy. Where State in a contract for the improve- 
ment of a public highway by a private party, undertook to furnish the cement 
therefor, and in the interest of the general public delayed doing so, for the 
reason that cement contractors were demanding excessive prices for same, 
it was justified on the grounds of public policy and acted within its sovereign 
rights and will not be held liable for any damages resulting from such delay, 
as the rights of the general public must prevail over any rights of an..in- 
dividual. O’lieefe, vs. State, 10 Court of Claims Reports, 480, followed. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

The complaint alleges that the State of Illinois, acting 
through its Department of Public Works and Buildings, duly 
gave notice to  contractors and to this claimant that sealed 
proposals for the improvement of a State highway, known as 
State Bond Issue Route 150, Federal Aid Project Number 
194, Section 1922, in Jackson-Randolph County, near Rock- 
wood, Illinois, by constructing a paved roadway eighteen (18) 
feet wide with eleven (11) feet of earth shoulders, would be 
received by the Department on September 7,1932, and as part 
of said notice to  contractors stated that cement f o r  said work 
would be furnished by the Department. 

The claimant made a proposal which mas accepted and 
the contract was awarded to the claimant, and the State and 
the claimant entered into a contract which was dated October 
17, 1932. Under this contract the State was to  furnish the 
cement necessary f o r  the improvement and claimant was to  
furnish the labor and other materials. 

Paragraph 3 of the claim is as follows: 
“The claimant, thereupon and pursuant thereto made a proposal to the 

said Department for the construction of said road improvement, and the said 
proposal was, by the said Department, accepted and the work and contract 
awarded to the claimant, and thereafter the State of Illinois entered into 
the  contract with the claimant which is in words and figures as follows: 

CONTRACT. 

“1. THIS AGREEMENT, made and concluded his 17th day of October, 1932, 
between the State of Illinois, acting by and through the Department of Public 
Works and Buildings, known as the party of the first part, and Madison Con- 
struction Company, h id thei r  executors, administrators, successors or assigns, 
known as the party of the second part. 

“2. WITNESSETH: That for and in consideration of the payments and 
agreements mentioned in the Proposal hereto attached, to be made and per- 
formed by the party of the first part, and according to the terms expressed . 
in the Bond referring to these presents, the party of the second part agrees 
with said party of the first part at  hidtheir  own proper cost and expense 

-3 
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to do all the work, furnish all materials and all labor necessary to complete 
the work in accordance with the plans and specifications hereinafter de- 
scribed, and in  full compliance with all of the terms of this agreement and 
the requirements of the Engineer under it. 

And i t  is also understood and agreed that  the Notice to Contractors, 
Special Provisions, Proposal, and Contract Bond, hereto attached, and the 
Plans for State Bond Issue Route No. 150 Federal Aid Project No. 194, 
Section 122, i n  Jackson-Randolph County, dated August 17th, 1934, and the 
“Standard Specifications for Road and Bridge Construction,” adopted by 
said Department January 2, ’1932, are all essential documents of this contract 
and are a part hereof. 

IN WITNIFSS WHEREOF, The said parties have executed these presents 
on the date above mentioned. 

“3. 

“4. 

THE STATE OF ILLIXOIS, 
By the Department of Public Works 

By H. H. CLEAVELAKD, Director. 
and Buildings 

ATTEST : 

Acting Superintendent of  Haghacjciys. 
FRANK T. SHEETS, 

Party of the First Part  
(If a corporation) 
Corporate 
Name MADISON CONSTRUCTION Co. 
By ORLII!! T. DUNLAP, Prestdent. 

Party of the Second Part. 
ATTEST : 

&I. D. Powcrt, Sec~etcc? y. 
(Corporate Seal Attached) .” 
The complaint sets forth several provisions from the 

Standard Specifications for Road and Bridge Construction 
adopted by the Department on January 2, 1932. 

It is averred that after entering into the contract, com- 
plainant immediately entered upon and commenced doing the 
work according to the contract and employed various persons 
as managers, superintendents, foremen, machine operators, 
watchmen, timekeepers and others in perfecting an organiza- 
tion to  do the work efficiently and promptly, and placed its 
machinery and equipment necessary in service at  the location 
of said work, and mas prepared to promptly complete the 
work according to the contract without delay. Under the 
terms of the contract the work was to  be completed July 1, 
1933. 

It is further averred that upon completion of all the pre- 
liminary work necessary to commence laying concrete, the 
claimant requested the Department to furnish the cement 
therefor in accordance with the contract, and on January 3, 
1933, the Department authorized the claimant to obtain the 
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cement therefor from the Marquette Cement Manufacturing 
Company of Chicago, Illinois, and afterward on April 5 ,  1933, 
the Department authorized the claimant to obtain the cement 
from the Alpha Portland Cement Company, and the claimant 
being ready for the use of the cement, instructed the Alpha 
Portland Cement Company to  ship six cars of cement on 
April 25,  1933, and thereafter, five hundred barrels of cement 
per day until further notice, said cement to  be used upon this 
improvement. 

It is further alleged that notwithstanding the authoriza- 
tion to obtain cement, that on or about April 25, 1933, the 
State withdrew its consent f o r  the shipment of the cement and 
instructed the cement company to make no shipments until 
further notice, and by reason of the refusal of the Depart- 
ment to comply with its contract and furnish the cement as 
required, the claimant was compelled to suspend operations 
indefinitely and wait for  cement, and the work was suspended 
from April 27, 1933, to  June 27, 1933, at which time the De- 
partment furnished the cement and the work ;was continued 
until completed. 

It is also charged that during the time the work was 
suspended, which was two months, the claimant paid its - 
manager, its superintendent and other employees, and its ma- 
chinery and equipment was held ready f o r  use on the job and 
could have been used in said work on nearly every day during 
the period of time it was waiting for cement, and it had other 
contract jobs in which it could have used its machinery and 
equipment, and because of the failure of the State to  furnish 
cement, the claimant avers that it is entitled to the sum of 
Twenty-one Thousand Two I-Iundred Twenty-one Dollars and 
Sixty-six Cents ($21,221.66). 

From the evidence it appears that claimant did every- 
thing he could reasonably do t o  obtain cement. 

It is a well known fact that during this time the cement 
dealers had greatly increased the cost of cement without any 
apparent reason. On April 27, 1933, claimant wrote the High- 
way Department to  the effect that it had been put t o  huge 
expenses on account of unavoidable conditions, and f o r  it to 
assume additional heavy expenses to cooperate on a bad 
situation, which could b,e avoided, it could not fully agree to  
$do, unless the Department agreed to reimburse it for all of 

I 
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its losses. The claimant stated in this letter that it had care- 
fully studied all of the correspondence relative to the matter, 
and found only a “request” not to order cement had been 
made, and it positively stated that it had construed that to 
mean a “request” instead of positive instructions was given 
to avoid any liability, and claimant informed the State that 
if the State would assume the financial liability and expenses 
it would be glad to cooperate with the “request” and Gover- 
nor Horner, but otherwise claimant was not willing to  assume 
the expense of stopping the work and laying up the equip- 
ment. Claimant further called the State’s attention to the 
fact that there were no provisions in the contract which per- 
mitted the State to cancel the contract o r  suspend the work 
at  its option whenever the arrangements f o r  securing cement 
by the State were not as satisfactory as the State had ex- 
pected, and stated in its letter that the condition confronted 
was not brought about by the failure of the State to secure 
the cement, but simply, as claimant understood it, the State 
desired more favorable price o r  terms, and claimant stated 
that it was not responsible fo r  this, and emphasized the fact 
that the State should be responsible for  the loss and not the 
contractor. This is the substance of Claimant’s Exhibit 10. 

Claimant’s Exhibit 13 is a letter from the Governor to  
the claimant. I n  this he acknowledged receipt of a telegram 
and stated while he was in sympathy with the claimant’s 
situation, “you surely do not expect your State to submit t o  
the efforts of a combination of cement manufacturers to  im- 
pose an arbitrary and excessive price upon the State. Per- 
sonally, I expect every good citizen to stand behind my efforts 
to prevent the State being mulcted.” 

From the above we see the attitude of both claimant and 
the State. It is very apparent that the claimant was delayed 
from April 27th to June 27, 1933. The contract provided f o r  
the work t o  be completed by July 1, 1933. Claimant finished 
paving on Section No. 122 on July 29,1933, and clean up work 
and shouldering were completed October 14, 1933. It is not 
claimed that there was any increased cost in shouldering o r  
cleaning caused by rise of price of labor or materials, o r  that 
claimant’s paving equipment was held on the job for this 
work! 

The Attorney General argues tgat there were nineteen 
days on which weather conditions would have prevented oper- 
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ation, even if the cement was available, and there does not 
seem to be anything in the record to controvert this. 

j The State offered testimony that claimant’s method of 
arriving at its loss incurred by reason of idle equipment dur- 
ing the two months period included items. which were not 
applicable to idle equipment for which claimant made charge. 
Claimant’s testimony with reference to its expense for the 
equipment during the two months period was based upon the 
average cost of ownership as compiled by the Associated Gen- 
eral Contractors. of America, Inc., rather than upon claim- 
ant’s actual experience in regard to  the particular items of 
equipment involved. 

The report of the Division of Highways disclosed that 
on January 20, 1934, the final estimate had been prepared by 
the engineer, and the claimant was paid the sum of $9,669.98, 
which was the last payment for this job; that the claimant 
accepted the warrant issued for this amount and cashed the 
same. 

Several questions have been raised upon the record both 
by claimant and the State. 

The State argues that under no circumstances would the 
claimant be entitled to compensation for the delay referred 
t o  for the period of time from July 1, 1933, to  July 29, 1933, 
for the re-ason that claimant was to finish the job on July 1, 
1933, and it eventually finished the paving job on July 29, 
1933, and that nineteen days during the period in which the 
cement was not furnished were unsuitable for operation on 
account of weather conditions, and the State cites authorities 
to  that effect. 

The claimant argues that under its system of figuring 
damages, it was entitled to compensation, but under our view 
of the case it will not be necessary to decide which system 
was proper. 

It is averred in claimant’s complaint, Paragraph 3, Sec- 
tion 3 thereof, that Standard Specifications f o r  Road and 
Bridge Construction, adopted by the Department on January 
2, 1932, is an essential part of the contract, and made a part 
thereof. The Standard Specifications provide that the accept- 
ance by the contractor of the last payment shall operate as 
and shall be a release to the Department from all claims or 
liability under the contract f o r  anything done or furnished or 
relating to  the work under the contract, or for any act or 
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neglect of the Department relating to  or  connected with the 
contract. Claimant does not dispute this, but says that at  no 
time was this question raised until it was raised in the brief 
filed by the Attorney General, and that it mas greatly sur- 
prised and, therefore, this Court should not consider it. That 
payment was finally made is not denied. This provision of 
the contract is set forth in the complaint,. Just  how they were 
taken by surprise does not appear. It was a part of the con- 
tract and cert&inly known to the claimant at the time the 
contract x7as entered into. 

In the case of Urech vs. State of IZlifiois, 8 C. C. R., page 
212, this Court held that “where party is paid amount pro- 
vided in contract, and it is provided therein that acceptance 
of payment shall release State from any and all claims and 
liabilities thereunder, an allowance for an additional amount 
claimed as damages mould constitute extra compensation and 
is prohibited by the Constitution of the State of Illinois.77 

The claimant cannot now be heard to say that it did not 
know that such a provision was in the contract. This was a 
contract that was voluntarily and fairly entered into by both 
parties. 

At the,time the claimant received the final payment, it 
must be held to  have been familiar with this provision of the 
contract, and the constitutional provisions herein referred to, 
and for these reasons we hold that the claimant, if entitled t o  
an award, has waived that right. An award, therefore, will 
be denied. 

OPINION ON REHEARING. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

This cause now comes before the Court on an order 
allo~ving Petition for Rehearing. 

I t  was charged in the Petition f o r  Rehearing that the 
decision of the Court is against the claimant on the sole 
ground that the contract provides that acceptance by the con- 
tractor of the last payment shall operate as and f o r  a release 
to the Department of Highways for all claims in connection 
with the work. The release was not pleaded and was not an 
issue at the trial. 

After the Petition for Rehearing was granted, proof was 
introduced by 0. T. Dunlap, president and manager of the 
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claimant, and many exhibits were offered in evidence. Sev- 
eral other witnesses testified, being C. M. Hathaway, Charles 
York and Clarence A. Hamlin, all tending to  show that the 
provisions of the original contract concerning final payment 
had been waived on behalf of the highway officials of Illinois. 

The original complaint alleges that the State of Illinois, 
acting through its Department of Public Works and Build- 
ings, duly gave notice to contractors and to  this claimant 
that sealed proposals fo r  the improvement of a State High- 
way, known as State Bond Issue Route 150, Federal Aid 
Project Number 194, Section 1922, in Jackson-Randolph 
County, near Rockwood, Illinois, by constructing a paved 
roadway eighteen (18) feet wide with eleven (11) feet of 
earth shoulders, would be received by the Department on 
September 7, 1932, and as part of said notice to contractors 
stated that cement f o r  said work would’ be furnished by the 
Department. 

The claimant made a proposal which was accepted and 
the contract was awarded to the claimant, and the State and 
the claimant entered into a contract which was dated October 
17, 1932. Under.tlis contract the State was to furnish the 
cement necessary for the improvement and claimant was to 
furnish the labor and other materials. 

Paragraph 3 of the claim is as follows: 
“The claimant, thereupon and pursuant thereto made a proposal to the 

said Department for the construction of said road improvement, and the 
said proposal was, by the said,Department, accepted and the work and con- 
tract awarded to the claimant, and thereafter the State of Illinois entered 
into the contract with the claimant which is in words and figures as follows: 

CONTRACT. 

THIS AGRECDICNT, made and concluded this 17th day of October, 1932 
between the State of Illinois, acting by and through the Department of Public 
Works and Buildings, known as the party of the first part, and Madison 
Construction Company, h id thei r  executors, administrators, successors or 
assigns, known as the party of the second part. 

“2. WITKESSETH: That for and in consideration of the payments and 
agreements mentioned in the Proposal hereto attached, to be made and 
performed by the party of the first part, and according to the terms 
expressed in the Bond referring to these presents, the party of the second 
part agrees with said party of the first part a t  hidtheir  own proper cost and 
expense to do all the work, furnish all materials and all labor necessary to 
complete the work in accordance with the plans and specifications herein- 
after described, and iq  full compliance with all of the terms of this agree- 
ment and the requirements of the Engineer under it. 

“1. 
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“3. And i t  is also understood and agreed that the Notice to Contractors, 
Special Provisions, Proposal, and Contract Bond, hereto attached, and the 
Plans fo r  State Bond Issue Route No. 150 Federal Aid Project No. 194, 
Section 122, in Jackson-Randolph County, dated August 17th, 1934, and the 
“Standard Specifications for Road and Bridge Construction,” adopted by 
said Department January 2, 1932, are all essential documents of this con- 
tract and are a part hereof. 

IN WITNESS WHEREOF, The said parties have executed these presents 
on the date above mentioned. 

“4. 

THE STATE OF ILLINOIS 

By the Department of Public Works 
and Buildings 

By H. H. CLEAVELBND, Director. 
ATTEST: 

Acting Buperintendent of Highways. 
FRANK T. SHEETS, 

Party of the First Part 
(If a corporation) 
Corporate 
Name MADISON CONSTRUCTION Co. 

ATTEST : 
M. D. POWELL, Secretarv. By ORLIE: T .  DUNLAP, President. 

(Corporate Seal Attached).” Party of the Second Part. 
The complaint sets forth several provisions from the 

Standard Specifications for Road and Bridge Construction 
adopted by the Department on January 2, 1932. 

It is averred that after entering into the contract, com- 
plainant immediately entered upon and commenced doing the 
work according to the contract and employed various persons 
as managers, superintendents, foremen, machine operators, 
watchmen, timekeepers and others in perfecting an organiza- 
tion to do the work efficiently and promptly, and placed its 
machinery and equipment necessary in service at the location 
of said work, and was prepared to  promptly complete the 
work according to the contract without delay. Under the 
terms of the contract the work was to be completed July 1, 
1933. 

It is further averred that upon completion of all the 
preliminary work necessary to commence laying concrete the 
claimant requested the Department to furnish the cement 
therefor in accordance with the contract, and on January 3, 
1933, the Department authorized the claimant to  obtain the 
cement therefor from the Marquette Cement 3Ianufacturing 
Company of Chicago, Illinois, and afterward on April 5, 1933, 
the Department authorized the claimant to  obtain the cement 
from the Alpha Portland Cement Company, and the claimant 
being ready fo r  the use of the cement, instructed the Alpha 

‘ 
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Portland Cement Company to ship six cars of cement on 
April 25, 1933, and thereafter, five hundred barrels of cement 
per day until further notice, said cement to  be used upon this 
improvement. 

It is further alleged that notwithstanding the authoriza- 
tion to  obtain cement, that on or about April 25, 1933, the 
State withdrew its consent for the shipment of the cement 
and instructed the cement company to  make no shipments 
until further notice, and by reason of the refusal of the De- 
partment to  comply with its contract and furnish the cement 
as required, the claimant was compelled to suspend opera- 
tions irrdefinitely and wait for cement, and the work was 
suspended from April 27, 1933, to June 27, 1933, at  which 
time the Department furnished the cement and the work was 
continued until completed. 

It is also charged that during the time the work was 
suspended, which was two months, the claimant paid its man- 
ager, its superintendent and other employees, and its ma- 
chinery and equipment was held ready for use on the job and 
could have been used in said work on nearly every day during 
the period of time it was waiting f o r  cement, and it had other 
contract jobs in which it could have used its machinery and 
equipment, and because of the failure of the State to furnish 
cement, the claimant avers that it is entitled to  the sum of 
Twenty-one Thousand Two Hundred Twenty-one Dollars and 
Sixty-six Cents ($21,221.66). 

From the evidence it appears that claimant did every- 
thing he could reasonably do to obtain cement. 

It is a well known fact that during this time the cement 
dealers had greatly increased the‘ cost of cement without any 

*apparent reason. On April 27, 1933, claimant wrote the High- 
way Department to the effect, that it had been put to huge 
expenses on account of unavoidable conditions, and for it to 
assume additional heavy expenses to cooperate on a bad 
situation, which could be avoided, it could not fully agree t o  
do, unless the Department agreed to reimburse it for all 
of its losses. The claimant stated in this letter that it had 
carefully studied all of the correspondence relative to  the 
matter, and found only a “request” not to order cement had 
been made, and it positively stated that it construed that to 
mean a “request” instead of positive instructions was given 
to  avoid any liability, and claimant informed the State that if 

‘ 



74 MADISON CONSTRUCTION COMPANY v. STATE OF ILLINOIS. 

the State would assume the financial liability and expenses, it 
would be glad to cooperate with the “request” and Governor 
Horner, but otherwise claimant was not willing to  assume the 
expense of stopping the work and laying up the equipment. 
Claimant furtlier called the State’s attention to the fact that 
there mere no provisions in the contract which permitted the 
State to cancel the contract or suspend the work at  its option 
whenever the arrangements for securing cement by the State 
were not as satisfactory as the State had expected, and stated 
in its letter that the condition confronted was not brought 
about by the failure of the State to  secure the cement, but 
simply, as claimant understood it, the State desired more 
favorable price o r  terms, and claimant stated that it was not 
responsible for this, and emphasized the fact that the State 
should be responsible f o r  the loss and not the contractor. 
This is the substance of Claimant’s Exhibit 10. 

Claimant’s Exhibit 13 is a letter from the Governor to 
the claimant. In this he acknowledgecl receipt of a telegram 
and stated that while he was in sympathy with the claimant’s 
situation, “you surely do not expect your State to  submit t o  ’ 
the efforts of a combination of cement manufacturers to im- 
pose an arbitrary and excessive price upon the State. Per- 
sonally, I expect every good citizen to  stand behind my efforts 
to prevent the State being mulcted. ” 

From the above we see the attitude of both claimant and 
the State. I t  is very apparent that the claimant was delayed 
from April 27th to June 27, 1933. The contract provided fo r  
the work to  be completed by July 1, 1933. Claimant finished 
paving on Section No. 122 on July 29, 1933, and clean-up work 
and shouldering were completed October 14, 1933. It is not 
claimed that there was any increased cost in shouldering or 
cleaning up caused by rise of price of labor or materials of 
that claimant’s paving equipment was held on the job for this 
work. 

Since the original opinion was rendered in this cause this 
court, in passing upon similar facts in the case of James P. 
O’Keefe Company, a Corporatiom, vs. State of Illinois, No. 
2438, said: “It also might well be assumed that the public 
officials of the State of Illinois, through its Chief Executive, 
the Governor of the State of Illinois, rightfully felt that the 
action of the cement manufacturers or dealers was such as 
to make those public improvements so costly as  to be prohib- 

. 
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itive and against public policy. )’ In  that same opinion we also 
quoted P o p e  M f g .  Co. vs. Gormully, 144 U. S.  224, 36 L. ed. 
414, wherein it was held that courts have not exactly defined 
the term “public policy” because it is impossible to define 
with accuracy what is meant by that phrase, for  an interfer- 
ence and violation of which a contract may be declared in- 
valid. There the court said: “It may be understood in gen- 
eral that contracts which are detrimental to  the interests of 
the public as understood at the time fall within the ban.” 

It appears from the record in this case that the State had 
entered into a contract with the claimant a t  a time when the 
price of cement was satisfactory to all concerned, and as we 
understand it, it is common practice to let contracts of this 
character at  various seasons of the year, and at  times when 
the contract is not to be performed f o r  several months. The 
questions here presented are of much importance f o r  those 
reasons. The exorbitant prices demanded by cement manu- 
facturers affected the whole State of Illinois. This claim for 
damages arising from the fact that the State could not fur- 
nish cement, could, therefore, be denied on the grounds of 
public policy. 

In  the O’Keefe case, supra, we said: “It may be con- 
tended that in repudiating any liability .on behalf of the State 
fo r  its failure to furnish cement under the circumstances in 
this case is an unconscionable act. The answer to  this is that 
in a situation of this kind the interest of the public, rather 
than the equitable standing of individual .parties, is of deter- 
mining importance ; and we base our opinion upon principles 
of public policy and to conserve the public welfare. ” 

It is admitted by claimant that there were times, owing 
to  weather conditions, when the work could not have pro- 
ceeded and no paving could have been laid, even if the State 
had furnished cement. 

A much bigger and broader question, however, is pre- 
sented than arises or  could possibly arise under that provision 
of the contract wherein it is claimed that claimant has waived 
its right to further compensation, and that question is: 
Should the State be held to.the same rules as any private 
party entering into a contract of this kind? That question 
has been determined by the Supreme Court of the United 
States and other Federal Courts. 
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In  the case of United States vs. Warran Transportation 
Company, 7 Fed. (2d) 161, in discussing a similar feature, 
the Court said: “When the United States is a party litigant 
it assumes one of two characters; it may appear in the char- 
acter of a sovereign or in the character of contractor. , , Con- 
tinuing, the court held: “It follows, therefore, that when the 
United States appears as a contractor, it cannot be held 
liable for an obstruction to the performance of its contract 
resulting from its public and general acts as sovereign, 
whether legislative or executive. The court cited numerous 
authorities. 

The Supreme Court of the United States in the case of 
Horowitx vs. United States, 267 U. S.  458, 69 L. Ed. 736, dis- 
missed the petition, on demurrer, for failure to state a cause 
of action. On December 20, 1919, the claimant submitted a 
bid for certain silk, and at  that time an agreement was made 
that the claimant would be given an opportunity t o  resell 
the silk before completing the payment of the purchase price, 
and that the “departments of the government having juris- 
diction in matters of this kind” would ship the silk, which was 
then in Washington, within a day or two after shipping in- 
structions were given. On December 22 claimant was notified 
by the board that the sale of the silk to him had been 
“approved,” and claimant thereupon paid part of the pur- 
chase price, and on January 30, 1920, he sold the silk to a silk 
company in New York. On February 16 he paid the balance 
of the purchase price and wrote the board to ship the silk at 
once, by freight, to the silk company. Two days later claim- 
ant was notified by the board that it had received the shipping 
instructions and had ordered the silk to be shipped. There- 
after the price of silk declined greatly in New York market 
until March 4. On that date the claimant learned that the silk 
was still in Washington and had not been shipped because the 
government, through one of its agencies, the United States 
Railroad Administration, had, prior to  March 1, 1920, placed 
an embargo on shipments of silk by freight, and that the ship- 
ment of silk for claimant had been held up.. Afterwards the 
government shipped the silk to.thq consignee by express. It 
arrived in New York on or about March 12. The consignee 
then refused to accept delivery on account of the fall in the 
prices. And “by reason of the government’s breach of the 
contract and agreement in placing an embargo, and failing 

‘ 
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to ship the silk either by express or  freight prior to March 
4, 1920, the price of silk having declined, the claimant was 
forced to sell the said silk f o r  $10,811.84 less than the price 
the consignee had agreed to  pay for same had it been deliv- 
ered in time.’’ The petition alleges that the claimant is 
entitled to recover from the United States the said sum of 
$10,811.84 “for and on account of the violation of the said 
agreement” and prayed judgment. The court affirmed the 
Court of Claims and held that the United States, when sued 
as a contractor, cannot be held liable for an obstruction to 
the performance of a particular contract, resulting from its 
public and general acts as a sovereign. Derniwg vs. Ufiited 
States, 1 Ct. Claims, 190, 191; Jones vs. U k t e d  States, 1 Ct. 
Claims, 383; Wilson vs. United States, 11 Ct. Claims, 513. 

In  the Jones case, 1 Ct. Claims, 383, the Court said: “The 
two characters which the government possesses as a contrac- 
tor  and as a sovereign cannot be thus fused; nor can the 
United States while sued in the one character be made liable 
in damages for their acts done in the other. Whatever acts 
the government may do, be they legislative o r  executive, so 
long as they be public and general, cannot be deemed specially 
to  alter, modify, obstruct or  violate the particular contracts 
into which it enters with private persons. In this court the 
United States appear simply as contractors ; and they are to 
be held liable only within the same limits that any other de- 
fendant would be in any other court. Though their sovereign 
acts performed f o r  the general good may work injury to some 
private contractors, such parties gain nothing by having the 
United States as their defendants.’’ 

By a parity of reasoning the same rules would apply to 
the State of Illinois acting in its sovereign capacity. 

Basing our conclusions on the language of the Supreme 
Court of the United States in the Horowitx case, supra, we 
must hold that when the State of Illinois is sued as a con- 
tractor on a contract entered into by the Highway Depart- 
ment, it cannot be held liable f o r  an obstruction to the per- 
formance of a particular contract, resulting from its public 
and general acts as a sovereign. The Governor of the State 
of Illinois was acting on behalf of the People of Illinois. No . other person could have performed those acts. The Governor 
himself well stated his reasons in Claimant’s Exhibit 13, 
which was a letter from the Governor to the claimant. I n  this 

, 
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the Governor acknowledged receipt of a telegram and stated 
that while he was in sympathy with the claimant’s situation, 
“you surely do not expect your State to submit to the efforts 
of a combination of cement manufacturers to  impose an 
arbitrary and excessive price upon the State. Personally, I 
expect every good citizen to  stand behjnd my efforts to pre- 
vent the State being mulcted. 

The facts justified the acts of the Governor. It is unfor- 
tunate that this claimant lost money, but as said above, “in 
a situation of this kind the interest of the public, rather than 
the equitable standing of individual parties, is of determining 
importance. ’ 

Irrespective of whether the release relied upon by the 
Attorney General was or was not pleaded, under the conclu- 
sions above stated, we find that on the grounds of public 
policy, and under the holdings of the Supreme Court of the 
United States in the case of Horowi’tx vs. Uwited States, 267 
U. S.  458, 69 L. Ed. 736, the claim made by claimant cannot 
be allowed, and same is therefore denied and cause dismissed. I 
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MR. JUSTICE LINSCOTT delivered the opinion of the court: 
An opinion was heretofore rendered in this cause allow- 

ing the claimants $192.86, and thereafter a petition for 
rehearing was filed by the Attorney General and said petition 
was granted on January 12, 1938. 

A stipulation of facts was filed herein on March 14, 1936. 
The Court finds that in granting an award for the claim- 

ants it did miscontrue the facts. The claimants charged that 
on January 30, 1930, and on February 13, 1930, the Electric 
Shovel Coal Corporation filed in the office of the Secretary of 
the State of Illinois annual reports for the year 1929, for the 
purpose of paying franchise taxes and initial fee taxes, show- 
ing that the Electric Shovel Coal Corporation's capital stock, 
represented by business transacted and property located in the 
State of Illinois was 34.45 per cent of the total issued capital 
stock; that the total issued capital stock was given in said 
reports as $3,900,500.00, making the proportion taxable in 
Illinois $1,343,722.00, which a t  five cents per $100.00 made the 
annual franchise tax $671.86, and that an initial fee having 
previously been paid on $1,025,379.00 under the aforesaid re- 
ports, there was therefore due an additional initial fee on 
$318,343.00, or  the sum of $109.07. The Electric Shovel Coal 
Corporation paid by its draft dated June 28, 1930, t o  the 
State of Illinois the aforesaid sums of $671.86 and $109.07. 
Claimants then charged that the above figures thus submitted 
by them to  the Secretary of State were erroneous, and that in 
fact and in truth the proportion of said Electric Shovel 
Corporation's corporate capital stock represented by busi- 
ness transacted and property located in the State of Illinois 
mas 34.45 per cent on $3,195,240.00, or $1,000,760.18, and that 
therefore the annual franchise tax due was five cents per 
$100.00 on $1,000,760.18, o r  the sum of $500.38, making an 
over payment of $171.48, and that an over payment was 
therefore made on the initial fee amounting to  $109.07, or a 
total of $280.55. 

Under the stipulation of facts filed a further correction 
is made upon the computations involved, and it is agreed that 
the total correct amount of tax due at  the time in question 
was $588.07; that the tax actually paid was $780.93 and that 
the over payment made by claimant was $192.86. 

It appears from the file that these taxes were voluntarily 
paid under a mistake of law and cannot be recovered. 

' 
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The Arundel Corp. vs. State, 8 C. C. R. 506; 
Mohawk Carpet, Mills vs. State, 8 C. C. R. 37; 
Chicago Foundation Co. vs. State, 8 C. C. R. 22. 

In the case of Handy Button Machime Co. vs. State, No. 
2786, which opinion was filed in this Court under date of 
February 10, 1937, we held that where the claimant had an 
adequate remedy at  law and failed to take advantage thereof 
and paid the tax with full knowledge of all the facts, payment 
must be considered as having been voluntarily made and 
claimant is not entitled to a refund. 

This court has further held that when the statute pro- 
vides a limitation for the taxpayer and he fails to take advan- 
tage thereof he cannot claim that the tax was involuntarily 
paid. 

Butler Co. vs. State, 9 C. C. R. 503 ; 
W e s t e m  Dairy Co. vs. State, 9 C. C. R. 498; 
Stotlar-Herrin Lumber Go. vs. State, 9 C. C. R. 517. 

There does not appear t o  have been any fault or negli- 
gence on behalf of the Secretary of State, and we cannot see 
that there was any mistake of fact. The claim herein was 
computed and collected by the Secretary of State in accord- 
ance with law, based on information submitted by claimant, 
and a claim for rebate of a part thereof alleged to have been 
excessive on account of error in information furnished by 
claimant will be denied. 

Seth-Seiders, Iqzc., vs. State, 7 C. C. R. 9 ;  
Emerick vs. State, 9 C. C. R. 510. 

The report of the Secretary of State shows that the orig- 
inal tax assessment for the year 1930 was made upon the 
report furnished by the Electric Shovel Coal Corporation, 
and further shows that the assessment was correctly made 
upon the amount shown in such report. From the facts pre- 
sented to the Secretary of State the tax was correctly as- 
sessed and the amount was paid voluntarily. The true facts 
were known only to the claimant, and any mistake therefore 
was not a mutual mistake of fact, but was a mistake known 
only by the officers of the corporation of which claimant was 
the receiver. 

An award, therefore, will be denied. 
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(No. 1 4 8 0 4 l a i m  denied.) 

JUDSON P. WETHERBY, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed Beptember 13, 1939. 

M. D. MORAHN, for claimant. 

JOHN E., CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION ACT-when claim for addational conapeizsntzon 
under mus t  be denzed. Where it clearly appears that an  employee of the 
State has already been paid compensation, i n  an amount i n  excess of that 
provided by the Act no further award can be made. 

Sanm-claamant and Court both bound by  provtszolns of-seriousness of  
enjury n o  basis f o r  ad&atiomal compensataon under where full compensataon i s  
paad under provasaons of. There is no basis upon which the Court of Claims 
can legally justify an  award for additional compensation to an  employee, 
however grievously injured, when the record clearly discloses that  such 
employee has already been paid full compensation in accordance with the 
provisions of the Act, as both Claimant and the Court must be governed 
th3reby. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

This cause now comes before the Court upon Supplemen- 
tal Briefs and Arguments filed by claimant and respondent, 
respectively, on August 14, 1939, and August 4, 1939. 

The claim was originally filed April 12, 1929, asking for 
an award f o r  injuries suffered by claimant on September 20, 
1928, while engaged in his duties as a Highway Engineer, De- 
partment of Public Works and Buildings of the State of 
Illinois. I n  an opinion filed May 19, 1929, appearing in 
Volume 6, Court of Claims Reports, page 290, an award of 
Four Thousand ($4,000.00) Dollars was granted to claimant. 
The Court there found that claimant up to that time had 
incurred medical, hospital and ambulance expense to  the ex- 
tent of Three Thousand Seven Hundred Ninety-f our 
($3,794.00) Dollars as a result of his injuries. 

The accident occurred while claimant with others was 
supervising the blowing out of trees and stumps on a pro- 
posed right-of-way. A large piece of wood struck petitioner, 
knocking him down and breaking his right leg in ten places 
between the knee and the ankle and also breaking the ankle. 
Both large and small bones of the leg were broken and peti- 
tioner suffered a long series of operation and treatment in 
various hospitals. On April 10, 1931, claimant filed his further 

1 
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petition in which he represented that he had received a per- 
manent injury to  his leg, and that since the payment of the 
award of Four Thousand ($4,000.00) Dollars he had neces- 
sarily incurred expenses in an effort to  relieve and cure him- 
self of the effects of his injury, in sums aggregating Three 
Thousand Six Hundred Thirty-four and 25/100 ($3,634.25) 
Dollars, for which he then sought a further award, together 
with such compensation for the period during which he had 
been unable to work as the court might see fit to  grant. He 
further represented that the injured leg had not healed at 
that time and was still draining, and that such condition 
might continue for two years. On May 14, 1931, the court 
disallowed any additional claim, and in its Opinion stated 
as follows : 

“This Court is of the opinion that some definite sum should be claimed 
and determined to cover the  damages sustained by the Claimant. I t  would 
not seem fair that  the State of Illinois as tax-payer should wait in suspense 
as to possible liability, and this Court is of the opinion that  no recommenda- 
tion should be made until the full and permanent liability of the Stat& 
established.” 

Thereafter, on January 11, 1933, a rehearing was 
granted. Claimant thereafter filed his amended statement 
on November 16, 1933, wherein it appears that of the amount 
of Three Thousand Six Hundred Thirty-f our and 25/100 
($3,634.25) Dollars sought to be recovered by the amended 
petition of May 14, 1931, the State Highway Department had 
subsequently paid Two Thousand Four Hundred Twenty and 
70/100 ($2,420.70) Dollars; that there remained due f o r  
money expended f o r  hospitalization and medical care the sum 
of One Thousand Three Hundred Ninety-eight and 55/100 
($1,398.55) Dollars, plus other additional moneys which 
claimant has subsequently expended. Claimant contends that 
he has suffered a fifty (50) per cent loss of use of the right 
leg as a permanent disability and now seeks an award for 
such fifty (50) per cent total loss of use of the right leg and 
for the sum of One Thousand Three Hundred Ninety-eight 
and 55/100 ($1,398.55) Dollars f o r  additional medical, surgi- 
cal and hospital care paid out by him in seeking recovery. 

It further appears from a Highway Departmental Report 
filed herein on September 17, 1938, that claimant was injured 
on September 20, 1928; that he returned to work on June 9, 
1930; that during this entire period of disability of 
20-19/30ths months he was paid his full salary in the amount 
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of Four Thousand Three Hundred Thirty-three ($4,333.00) 
Dollars. He had no children under the age of sixteen years 
at the time of the accident, and under the terms of the Work- 
men’s Compensation Act then in effect was entitled to  receive 
compensation a t  the rate of Fourteen ‘($14.00) Dollars per 
week for 89-3/7ths weeks of temporary disability, amounting 
to One Thousand Two Hundred Forty-six ($1,246.00) Dollars. 
Claimant therefore received an over payment of temporary 
disability compensation in the amount of Three Thousand 
Eighty-seven ($3,087.00) Dollars. 

The compensable sum f o r  the loss of use of a leg is fifty 
(50) per cent of the average meekly wage for a period of 190 
weeks. Under claimant’s contention and the evidence in sup- 
port thereof, for a fifty (50) per cent loss of use of such right 
leg, claimant would be entitled to the sum of One Thousand 
Three Hundred Thirty ($1,330.00) Dollars. A tabulation of 
the sums which claimant has received and to which he might 
have been entitled is as follows: 
Surgical and hospital expense prior to May 8, 1 9 2 9 . .  . . . . . . . . . . . . . .  .$3,794.00 
Paid by Respondent under award. .  ............................... 4,000.00 
Subsequent bills incurred for medical care. .  ................... :. ... 3,634.25 
Paid to Claimant by Highway Department for medical expense.. . . . .  2,711.30 

been directly repaid.,. ........................................... 716.95 

According to the Departmental Report, he was further 
entitled to  89-3/7ths weeks temporary total disability at 
Fourteen ($14.00) Dollars per week, or One Thousand Two 
Hundred Forty-six ($1,246.00) Dollars. He has heretofore 
been paid wages in full for  non-productive time fo r  
20-19/30ths months, or Four Thousand Three Hundred 
Thirty-three ($4,333.00) Dollars, o r  an over payment of 
Three Thousand Eighty-seven ($3,087.00) Dollars. If an 
award were granted to him for  a fifty (50) per cent loss of 
use of his right leg in the sum of One Thousand Three Hun- 
dred Thirty ($1,330.00) Dollars, and for the further sum of 
Seven Hundred Sixteen and 95/100 ($716.95) Dollars, balance 
of medical care f o r  which he has not previously been directly 
reimbursed, said two items would amount to Two Thousand 
Forty-six and 95/100 ($2,046.95) Dollars, which sum sub- 
tracted from the over payment heretofore made to  him of 
wages chargeable as compensation still leaves an over pay- 
ment to  him of One Thousand Forty and 05J100 ($1,040.05) 
Dollars. 

Balance of medical and hospital expense for which Claimant has not 
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This court is charged with the duty of administering the 
provisions of the Workmen’s Compensation Act in matters 
pertaining to State employees. We are charged with deter- 
mining the rights of claimants under the limitations of that 
Act. There is no basis upon which we can legally justify 
making an award for additional payment of funds to an em- 
ployee, however grievously injured, when the record discloses 
that such employee has already received from the State an 
amount in excess of what his rights would entitle him to 
under the provisions of the Workmen’s- Compensation Act. 
He seeks his award by virtue of that Act, and he, and the 
court must be governed by its provisions. Any’ further 
award is hereby denied and the claim dismissed. 

(No. 31354la imant  awarded $205.45) 

MOLLIE GRAF, Claimant, us. STATE OF ILLINOIS, Respondent. 
O p i n i o n  filed September 14, 1939. 

H A R R ~  C. DANIELS, for claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION A C T- W h e n  awal-d nzada under. Where employee 
of State sustains accidental injuries, arising out of and in the course of her 
employment, while engaged in  extra-hazardous employment, an award for 
compensation therefor may be made in accordance with the  provisions of 
the Act, upon compliance by employee with the requirement thereof. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

From the stipulation of facts herein it appears that the 
claimant, Mollie Graf, on September 12, 1936, and for some 
time prior thereto, was employed by the respondent as a cook 
a t  the Elgin State Hospital, Elgin, Illinois; that on the last 
mentioned date, while at  such institution and in the perform- 
ance of her duties, she slipped and fell, fracturing her right 

I wrist; that she was immediately taken t o  the institution hos- 
pital, the fracture was reduced and a cast applied; that sub- 
sequent X-rays revealed the necessity f o r  a further reduction 
of the fracture, and claimant was sent to the Illinois Research 
and Educational Hospital at Chicago, where she was operated 
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and received treatments which eventually resulted in her re- 
covery with no loss of function of the injured wrist or hand, 
and she returned to  her work on February 1,1937. ' 

Upon a consideration of all of the facts in the record, the 
Court finds: 

1. That on the 12th day of September, 1936, claimant 
and respondent were operating under and bound by the pro- 
visions of the Workmen's Compensation Act of this State. 

2. That on said date the claimant sustained accidental 
injuries which arose out of and in the course of her em- 
ployment. 

3. That notice of the accident was given and claim for 
compensation on account thereof was made within the time 
required by the Compensation Act. ' 

4. That the annual earnings of the claimant for the 
period of one year prior to  the injury in question were 
$1,188.00 and the average weekly wage was $22.84. 

That claimant at  the time of the injury had no chil- 
dren under the age of sixteen (16) years. 

That necessary first aid, as well as all medical, sur- 
gical and hospital services were furnished by the respondent, 
but the claimant was required to  and did expend the sum of 
$32.05 in connection with her treatment at  the Illinois Re- 
search Hospital. 

That claimant was temporarily totally disabled from 
the date of her injury as qforesaid, to  wit, September 12, 
1936, to  February 1, 1937, and has been paid the sum of 
$55.00 to apply on the compensation due her. 

That claimant is therefore entitled to have and re- 
ceive from the respondent, for temporary total disability as 
aforesaid, the sum of Eleven Dollars and Forty-two Cents 
($11.42) per week for twenty (20) weeks, to  wit, the sum of 

. Two Hundred Twenty-eight Dollars and Forty Cents 
($228.40), in accordance with the provisions of Paragraph 
(b) of Section Eight (8) of the Workmen's Compensation 
Act of this State, as amended, and is also entitled to have and 
receive from the respondent the sum of Thirty-two Dollars 
and Five Cents ($32.05) for money advanced by her for ex- 
penses as hereinbefore set forth, making a total of Two Hun- 
dred Sixty Dollars and Forty-five Cents ($260.45) ; that re- 
spondent is entitled t o  a credit of Fifty-five Dollars ($55.00) 
f o r  compensation heretofore paid to claimant, as hereinbefore 

5. 

6. 

7. 

8. 
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set forth; that the net amount due claimant as aforesaid is 
Two Hundred Five Dollars and Forty-five Cents ($205.45). 

9. That all of such compensation has accrued prior to 
this date. 

Award is therefore entered in favor of the claimant f o r  
the sum of Two Hundred Five Dollars and Forty-five Cents 
($205.45). 

This award being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and providing for the 
Method of Payment Thereof,” approved July 3, 1937 (Ses- 
sion Laws 1937, page 83), and being subject further to the 
terms of an Act entitled “An Act Making Appropriations to 
the Auditor of PubIic Accounts for the Disbursement of Cer- 
tain Moneys Until the Expiration of the First Fiscal Quarter 
After the Adjournment of the Next Eegular Session of the 
General Assembly” (Senate Bill 123 as amended) approved 
July 8, 1939;--and being, by the terms of the first  mentioned 
Act, subject to the approval of the Governor, is hereby, if and 
when approval is given made payable from the appropriation 
from the General Revenue Fund in the manner provided for 
by the foregoing Acts. 

(No. 3348-Claimant awarded $5,000.00.) 

SUSAN MARIE HERTEL, Claimant, us., STATE OF ILLINOIS, Respondent. 
Opinion filed September 14, 1989. 

GERALD C. SNYDER, for claimant. 

JOHN E. CASSIDY, Attorney General-; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 

WoRKmm’st COMPENSATION ACT-injuries resulting in death of employee 
within provisions of-when w a r d  m a y  be made for. Where employee of 
State sustains accidental injuries, arising out of and in  the course of his 
employment, while engaged in extra-hazardous employment, resulting in his 
death, an  award may be made for compensation therefor to those entitled 
thereto, in accordance with the provisions of the Act, upon compliance-with 
the requirements thereof. 

Sanrcanjz i ry  sustained w h e n  actang in violutaon of order-uhen award 
m a y  be made notwathstanding. If an employee violates a rule or order of 
employer, but i n  so doing, does not put himself out of the sphere of his  
employment, he is only guilty of negligence in violating such rule or order, 
and if injured, a n  award for compensation may be justified. 
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MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

. For more than one year prior to  October 17th, 1938, Leo 
Nicholas Hertel, deceased husband of the claimant herein, 
was employed as a day laborer in the Division of Highways 
of the Department of Public Works and Buildings of the 
respondent. On the last mentioned date, while in the per- 
formance of his duties, he sustained accidental injuries which 
resulted in his death on the next succeeding day. 

Just  prior to the time of the accident which resulted in 
his death, said Leo Nicholas Hertel was working with several 
other employees on U. S. Route No. 41, about one mile north 
of the Village of Gurnee, in Lake County. Route No. 41 is 
essentially a north and south route, but at  the point of the 
accident is more nearly eastand west. The roadway at that 
point consists of two pavements, each thirty feet in width, 
with a boulevard between them, and each pavement is divided 
into three traffic lanes. 

Hertel was engaged in pouring -tar into pavement cracks 
and expansion joints in the concrete roadway. On account of 
the fact that the workmen were continually moving along the 
highway, no “Men Working” signs were placed on the high- 
way, but the workmen mere protected by a flagman. The 
maintenaiice patrolman had instructed the flagman to take 
the Division service truck and get a supply of fresh drinking 
water, and at the same time instructed Hertel to  stop pouring 
operations until the flagman returned. 

Hertel started to move off the pavement, but stopped i o  
pour tar into a longitudinal joint between the outside and 
middle traffic lane, At that time an automobile was approach- 
ing from the west, in the ,outside traffic lane. The driver 
“tapped” the horn when he was approximately fifty feet 
from Hertel, and slackened the speed of his car. Apparently 
Hcrtel did not hear or see the approaching car, as he kept 
on moving, and walked into the left front side of the car and 
was struck by the left front fender. 

The maintenance patrolman was facing in the opposite 
direction and did not see the accident, and the only eye wit- 
nesses were the driver and the passengers in the car. 

The only question involved in the case is whether claim- 
ant is barred from maintaining a proceeding under the Work- 
men’s Compensation Act by reason of the fact that at  the 
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time of the accident her husband was violating the instruc- 
tions of his superior officer in failing to cease pouring opera- 
tions until the return of the flagman. 

A similar question was considered by our Supreme Court 
in the case of Republic Iron Co. vs. Ird.  Com., 302 111. 401, 
and the rule was there laid down as follows: (page 406) 

“The rule is, that  where the violation of a rule or order of the employer 
takes the employee entirely out of the sphere of his employment and he is  
injured while violating such rule or order i t  cannot be then said that  the 
accident arose out of the employment, and in  such a case no compensation 
can be recovered. If, however, in violating such a rule or order the employee 
does not put himself out of the sphere of his employment, so that  it may 
be said he is  not acting in the course of it, he  is only guilty of negligence in 
violating such rule o r  order and recovery is not thereby barred. ( U n z o n  
Collzer Co.  vs. Industrzal Corn., 298 Ill.’ 561.) As was said in the case just 
cited in quoting from the case of Jackson vs. Denton Collzerg Co., W. C. & 
Ins. Rep. 91, (7 B. W. C. C. 92),  i t  does not matter i n  the slightest degree 
how many orders t he  employee disobeys or how bad his conduct may have 
been i f  he was still acting in the sphere of his employment and in the course 
of it the accident arose out of it.” 

The rule there announced is in accordance with the previ- 
ous decisions of the court. Chicago By. Co. vs. Imd. Board, 
276 Ill. 112 ; Union Colliery Co. vs. Imd. Corn., 298 Ill. 561. 

In  the case of Imperial Brass Co. vs. Imd. Corn., 306 Ill. 
11, the court quoted from the decision in the Republic Iron 
Co. case, and after a consideration of the previous authorities 
on the subject, adhered to the rule above set forth. 

At the time of the accident in question, Hertel was acting 
within the sphere of his employment and in the course of it, 
and consequently his failure to  obey the orders of his superior 
does not constitute a bar to  this action. 

Upon a consideration of all of the evidence in the record, 
we find as follows: 

1. That on October 17th, 1938 claimant’s intestate, Leo 
Nicholas Hertel, and the respondent were operating under 
the provisions of the Workmen’s Compensation Act of this 
State. 

2. That on said day said Leo Nicholas Hertel sustained 
accidental injuries which arose out of and in the course of his 
employment, and which resulted in his death on the next suc- 
ceeding day. 

That notice of the accident was given to the respond- 
ent, and claim for compensation on account thereof was made 

’ 

3.  
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within the time required by the provisions of the Workmen's 
Compensation Act. 

That the necessary first aid, medical, surgical and 
hospital services were provided by the respondent. 

That said Leo Nicholas Hertel left him surviving the 
claimant, Susan Marie Hertel, his widow, and Donald Hertel, 
Howard Hertel, and Earl  Hertel, his children, all of whom 
were totally dependent upon the earnings of said Leo Nich- 
olas Hertel f o r  their support; that all of said children were 
under the age of sixteen years at the time of the accident. 

That the earnings of said Leo Nicholas Hertel during 
the year next preceding the injury were Twelve Hundred 
Forty-eight Dollars ($1,248.00), and his average weekly wage 
mas Twenty-four Dollars ($24.00). 

the amount of compensation to  be paid t o  the dependents of 
said Leo Nicholas Hertel, is Five Thousand Dollars 
($5,000.00) ; that such compensation is payable in weekly in- 
stallments of Fifteen Dollars ($15.00) per week, commencing 
October 19th, 1938. 

That the share of such compensation which otherwise 
would be payable to said Donald Hcrtel, Howard Hertel and 
Earl Hertel, should be paid to  their mother, Susan Marie, 
Hertel, for the support and maintenance of such children. 

That said Susan Marie Hertel is now entitled to  have 
and receive from the respondent the sum of Seven Hundred 
Five Dollars ($705.00), being the amount of compensation 
which has accrued from October 19th, 1938 to September 13th, 
1939, to-wit, forty-seven (47) weeks, at Fifteen Dollars 
($15.00) per week. 

It Is Therefore Ordered that the share of such compen- 
sation which otherwise would be payable to  the said Donald 
Hertel, Howard Hertel and Earl Hertel, shall be payable to 
their mother, Susan Marie Hertel, for the support and main- 
tenance of such children. 

It Is  Further Ordered that an award be entered herein 
in favor of the claimant, Susan Marie Hertel, f o r  the sum of 
Five Thousand Dollars ($5,000.00), payable as follows, 
to-wit : 

The sum of Seven Hundred Five Dollars ($705.00), being 
the amount of compensation which has accrued from October 
19th, 1938 to September 13th, 1939, shall be paid forthwith. 

4. 

5. 

. 

6. 

7. That under the provisions of Sections 7-a and 7-h-4, ' 

8. 

9. 
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The balance of such compensation, to-wit, the sum of 
Forty-two Hundred Ninety-five Dollars ($4,295.00) , shall be 
paid in Two Hundred Eighty-six (286) weekly installments 
of Fifteen Dollars ($15.00) each, commencing September 
ZOth, 1939, and one final installment of Five Dollars ($5.00). 

This award being subject t o  the provisions of an Act en- 
titled “An Act Making an Appropriation to  Pay Compensa- 
tion Claims of State Employees and Providing for the 
Method of Payment Thereof,” approved July 3, 1937 (Ses- 
sion Laws 1937, page 83), and being subject further to  the 
terms of an Act entitled “An Act Making Appropriations to 
the Auditor of Public Accounts for the Disbursement of Cer- 
tain Moneys Until the Expiration of the First Fiscal Quarter 
After the Adjournment of the Next Regular Session of the 
General Assembly, 7 7  approved July lst ,  1939 (Session Laws 
1939, page 117) ;-and being by the terms of the first men- 
tioned Act, subject to the approval of the Governor, is hereby, 
if and when approval is given, made payable from the appro- 
priation from the Road Fund in the manner provided by the 
foregoing Acts. 

(No. 3150-Claim denied.) 

ILLINOIS CENTRAL TELEPHONE COJIPANY, A CORPORATION, Claimant, lis. 
STATE OF ILLINOIS, Respondent. 
Opinion filed September 14, 19.39. 

HOPKINS, SUTTER, HALLS & DETVOLFE, f o r  claimant. 

JOHN E.1 CASSIDY, Attorney General ; MURRAY F. MILNE, 
Assistant Attorney General, for respondent. 

P m ~ a  UTILITY T-4X-pUid under pl-otest-claim for 1-epzmd on Siwttite 
under whtch collected being declared uncornstitutaonal - when award for 
dented. The precise question presented here was before the court in City of 
Oglesby vs. State, 10 Court of Claims Reports, 694 and Wabash Telephone 
Company et al. vs. State, post, this volume, and the decisions in  those cases 
govern here. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

The claimant, Illinois Central Telephone Company, a 
Corporation, seeks an award in the amount of $13,287.42, 
being the amount paid by it to the respondent during the 
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period from August 14th, 1935 to January 12th, 1937 in- 
clusive, as a tax on its gross receipts from the transmission 
of telephone messages pursuant to  the provisions of an Act 
entitled “An Act in Relation t o  a Tax Upon Persons Engaged 
in the Business of Transmitting Telegraph or  Telephone Mes- 
sages, or  of Distributing, Supplying, Furnishing or  Selling 
Water, Gas or Electricity,” approved June 27th, 1935, com- 
monly known as The Public Utility Tax Act (Smith-Hurd 
Ill. Rev. Stat. 1935, Chap. 120, See. 440 et seq.), which Act was 
declared unconstitutional by the Supreme Court of this State 
in the case of City of Chimqo vs. Awes,  365 Ill. 529. 

Claimant contends that the payments made by it as 
aforesaid were made under a mistake of law, and that it is 
entitled to have the same refunded pursuant to  the provisions 
of Section Six (6) of the aforementioned Public Utility Tax 
Act, which said Section provides as follows : 

“Sec. 6. If it shall appear that an amount of tax, penalty or interest 
has been paid which was not due under the provzsaons of this  Act,  whether 
as the result of a mistake of fact or an  error of law, then such amount shall 
be credited against any tax due, o r  to become due, under this Act from the 
public utility which made the erroneous payment, or such amount shall be 
refunded to such public utility by the department.” 

The Attorney General has moved to  dismiss the claim, 
and the case nom comes before the court on such motion. 

In  the case of City of Oglesby vs. State, No. 3097, de- 
cided at the November, 1938, term of this court, the facts were 
similar to  the facts in this case, and the same legal questions 
were involved. 

After a full consideration of the record, and the questions 
raised thereon, we held tliat the tax in question was paid 
voluntarily and with a full knowledge of the facts, and that 
therefore the claimant was not entitled to have the same re- 
funded, and further, that the provisions of the aforemen- 
tioned Section 6, relative to  a refund of taxes paid, by the 
exprgss terms thereof applied only to  cases in which the 
taxes paid were not due under the provisions of the Public 
Utility Tax Act. I n  that case, as in the present case, the 
taxes paid by the claimant were due under the provisions of 
the Public Utility Tax Act, and therefore the provisions of 
said Section 6 could have no application thereto, even if the 
validity of the law had been upheld by the Supreme Court. 

, 
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The decision in the City of Oglesby case was followed by 
this court in the. case of ViZZuge of Deerfield vs. State, No. 
3223, decided a t  the May Term, 1939, and in the consolidated 
cases of Wabash Telephone Co. et ai. vs. State, Nos. 3146, 
3147, 3148, 3149, and 3150, decided at the present term of this 
court. 

For the reasons set forth in the aforementioned cases, the 
motion of the Attorney General must be sustained. 

Motion to dismiss allowed. Case dismissed. 

I 

(Nos. 3146, 3147, 3148, 3149, consolidatetl-Claims denied.) 

WASASH TELEPHONE COMPANY, No. 3146, ILLINOIS VALLEY TELE- 

3148, AUTOMATIC HOME TELEPHONE COMPANY, No. 3149, Claim- 
ants, vs. STATE OF ILLINOIS, Respondent. 

Opinaon $led September 14, 1939. 

HOPKINS, SUTTER, HALLS & DEWOLFE, for  claimants. 
JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 

I 
PHONE COMPANY, NO. 3147, ILLINOIS TELEPHONE COMPANY, NO. 

Assistant Attorney General, for respondent. 
PUBLIC UTILITY Tax--when payment of deemed voluntary-despite protest 

accompanying-when not deemed paid under compulsaon or d u r e s s - w h e n  
payment of not deemed involuntary- payment of under law subsequently de- 
clared u n o o m s t i t u t i o n a l o e s  not alone warrant refiiludprotest-recovery of 
moneys paid umder--must show notice of at tame 07 payment- take actton t o  
emjjoin payment until valadaty of law determaned-remedy in court o f  general 
jurasdactaon--failure t o  pursue bars recovery-Statute-declared unconstatu- 
tioiaal-proviso-therean f o r  refund of t ax  collected under fads .  The precise 
question presented herein was before this Court in Czty of Oglesby vs. State, 
1 0  Court of Claims Reports, 694, and the decision in that case is controlling 
her e i n . 

I 

MR. CHIEF JUSTICE HOLLERICR delivered the opinion of 
the court: 

Each and all of the above entitled cases are based upon 
similar states of fact, and involve the same principles of law, 
and upon motion of the respective claimants, have bee< con- 

, solidated for the purposes of this hearing. 
The claimants seek to  recover the respective amounts 

paid by them between July lst,  1935 and January 14th, 1937, 
as taxes on their gross receipts from the transmission of tele- 
phone messages, pursuant to the provisions of The Public 
Utility Tax Act of 1935. (Smith-Hurd Illinois Revised 
Statutes, 1935, Chap. 120, See. 440 et seq.) 
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Such Act imposed a tax upon each public utility at  the 
rate of three per cent (3%) of the gross receipts of such 
utility from the conduct of the business of transmitting tele- 
phone messages, and of distributing, supplying, furnishing o r  ~ 

selling water, gas or electricity to persons f o r  domestic o r  
commercial consumption, and not for resale. 

Section One (1) ‘of the Act defined “gross receipts” as 
“the consideration received for the transmission of telegraph 
or telephone messages, or for water, gas o r  electricity sup- 
plied or furnished to persons for domestic or commercia1 
consumption and not for resale,” and defined a “public 
utility” as “a  person engaged in the business of transmitting 
telegraph o r  telephone messages, or  of distributing, supply- 
ing, furnishing or  selling water, gas o r  electricity for do- 
mestic o r  commercial consumption and not for  resale. , , 

Section Six (6) of the Act provided as follows : 
“If i t  shall appear that an amount of tax, penalty or interest has been 

paid which was not due under the provisions of this Act, whether as the 
result of a mistake of fact or an error of law, then such amount shall be 
credited against any tax due, or to become due, under this Act from the  
public utility which made the erroneous payment, or such amount shall be 
refunded to such public utility by the department.” 

The Department of Finance of the respondent ruled that 
persons furnishing water, gas or electricity should be taxed 
only upon receipts derived from domestic or commercial con- 
sumers, but that persons engaged in the business of trans- 
mitting telegraph or  telephone messages should be taxed upo’n 
receipts from other than domestic or commercial users. 

stated that the payments were made under protest, but they 
failed to  avail themselves of the remedy by injunction pro- 
vided by an Act entitled “An Act in Relation t o  the Payment 
and Disposition of Moneys Received For  or  on Behalf of the 
State,” approved June 9, 1911, as amended. Illinois Revised 
Statutes, 1937, Bar Assn. Edition, Chap. 127, ,Par. 170 et seq. 

The Wabash Telephone Company paid the total sum of 
$20,034.41, of which $1,779.05 was the tax on receipts from 
other than domestic or commercial purposes. 

The Illinois Valley Telephone Company paid the total 
sum of $8,778.01, of which $729.69 was the tax on receipts 
from other than domestic o r  commercial purposes. 

The Illinois Telephone Company paid the total sum of 
$10,227.96, of which $243.43 was the tax on receipts from 
other than domestic o r  commercial purposes. 

- 

In  making payment of the tax, the several claimants, 
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The Automatic Home Telephone Company paid the total 
sum‘of $2,480.84, of which $302.34 mas the tax on receipts 
from other than domestic or commercial purposes. 

O n  October 27th, 1936 the Supreme Court of this State 
decided in the case of Illiflois Bell Telephoqae Co. vs. Anzes, 
364 Ill. 362, that a company engaged in the business of trans- 
mitting telegraph and telephone messages in the State of Illi- 
nois should be taxed only upon receipts derived from do- 
mestic and commercial services o r  uses. 

Thereafter the Department of Finance of the respondent, 
pursuant to such decision of the Supreme Court, issued to  
each of the claimants herein, a “notice of credit,” stating 
that the account of such claimant had been credited in the 
amount set forth in such notice, and that said credit was due 
to  the decision of the Illinois Supreme Court in the Illinois 
Bell Telephone Company case. The several amounts due the 
respective claimants in accordance with the aforementioned 
notices of credit, were as follows, to-wit : 
Wabash Telephone Company. ...................................... $1,779.05 
Illinois Valley Telephone Company. ................................ 729.69 
Illinois Telephone Company.. ...................................... 243.43 
Automatic Home Telephone Company.. ............................. 302.34 

On February Uth, 1937 the Supreme Court of this Stite, 
in the case of City of Chicago vs. Anzes, 365 Ill. 529, held that 
the Public Utility Tax Act of 1935 was illegal and unconsti- 
tutional, in that it set up a classification for which there was 
no reasonable basis. 

Thereafter the claimants filed their several complaints 
herein for the recovery of the total tax paid by them as here- 
inbefore set forth. 

The complaint in each case is substantially the same, and 
consists of two counts. 

The first count seeks the recovery of the total amount of 
the tax paid, and is based upon the following grounds, to-wit : 

a )  That the several payments were not voluntarily 
made, but were made under duress, and claimant is therefore 
entitled to the return thereof. 

That the respondent is the recipient of monies to 
which it is not entitled in equity and good conscience, and the 
same should therefore be refunded. 

That each of the payments were made as the result 
of a mistake of fact and an error of law, and that under the 

b) 

c) 
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provisions of the aforementioned Section Six (6) of the Pub- 
lic Utility Tax Act, the same should be refunded. 

The second couht seeks the recovery of the several 
amounts which were paid as a tax upon gross receipts from 
the sale of services for uses other than domestic o r  commer- 
cial consumption, that is to  say, the several amounts for which 
a notice of credit was issued by the Department of Finance 
as hereinbefore set forth. 

Subsequent to the filing of the complaint herein, the De- 
partment of Finance of the respondent refunded to  the sev- 
eral claimants the respective amounts due them in accordance 
with the aforementioned notices of credit, and on August 
15th, 1939, on motion of the several claimants, Count I1 of 
their several complaints was dismissed without prejudice to 
the rights of such claimants under Count I of their respective 
complaints. 

The several cases now come before the court ’upon the 
allegations of Count I of the respective complaints, and the 
motion of the Attorney General to dismiss ;-the statements 
of fact, as set forth in the complaint, being taken as true for 
the purposes of such motion. 

The contentions of the claimants will be considered in the 
order above set forth: 

I. 
That the several payments were not voluntarily made, 

but were made under duress. 
The question as to when assessments or  taxes are con- 

sidered to have been voluntarily paid has come before this 
court in numerous cases. In  the case of Butler Co. vs. State, 
9 C. C. R. 503, the question was exhaustively considered, and 
the authorities thereon were reviewed by the court. In  that 
case we held, in substance, that: 

The terms “voluntary” and “involuntary,” when 
used with reference to the payment of taxes, are not applied 
in their ordinary sense. 

If a tax is paid voluntarily and with a knowledge of 
the facts, it cannot be recovered. 

I f  the taxpayer has an adequate remedy in the courts 
of general jurisdiction, and fails to  take advantage thereof, 
he cannot be permitted to say that the tax was paid involun- 
tarily or  under duress. 

a )  

b) 

e)  
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The decision in the Butler case has been followed by this 
court in numerous cases since decided. 

In the present case the claimants had an adequate 
remedy under the provisions of an Act entitled “An Act in 
Relation to the Payment and Disposition of Moneys Received 
For or on Behalf of the State” (Ill. Rev. Stat. 1937, Chap. 
127, See. 170 et seq.), paragraph 2-A of which provides as 
follows : 

“It shall be the duty of every officer, * * * to notify the State 
Treasurer as to money paid to such officer, under protest, and the Treasurer 
shall place such money in a special fund to be known as the protest fund. 
At the expiration of thirty days from the date of payment the money shall 
be transferred from the protest fund to the appropriate fund in which it 
would have been placed had there been payment without protest unless the 
party making such payment shall have filed a complaint in chancery and 
secured within such thirty days a temporary injunction restraining the mak- 
ing of such transfer, in which case such payment and such other payments 
as the court may direct subsequently made under protest by the same person, 
the  transfe; of which is restrained by such temporary injunction, shall be 
held in the protest fund until the final order or decree of the court.” 

I n  the case of TVwd & Co. vs. Strattout, 342 Ill. 472, the 
plaintiff filed a bill in chancery against the Secretary of State 
t o  require him to  hold $19,971.50 alleged to have been illegally 
exacted from said plaintiff as an additional fee under the 
General Corporation Act, until the court could determine 
whether said sum vas  due the State. A demurrer was sus- 
tained to  the bill and the case was dismissed for want of 
equity. In affirming the decision of the Circuit Court, our 
Supreme Court (page 476) said : 

“In determining whether the demurrer was properly sustained to this 
bill it will not be necessary to determine whether the fee of $55,701 was or 
was not legally assessed. Section 35 of Chapter 327b (Cahill’s Stat., 1929, p. 
2469),  in substance provides that  all officers of the State shall hold for thirty 
days all money received for or on behalf of the State under protest, and on 
the expiration of such period deposit the same with the State Treasurer, un- 
less the party making such payment shall within such period file a bill i n  
chancery and secure a temporary injunction restraining the making of such 
deposit, in which case such payment shall be held until the final order or 
decree of the court. This statute provides a method by which money paid 
under protest to a State official may be recovered. It affords a complete and 
adequate remedy in a coqrt of equity where all questions can be fully and 
speedily determined. It is the only statute on this subject to which our 
attention has been called. Appellant did not see fit to take adMantage of 
the provisions of this statute and no reason or excuse is alleged in the bill 
for such failure.” 
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Although claimants in the present case allege that the 
payments in question were made under protest, they do not 
allege any facts showing that such payments were made under 
legal compulsion or duress, or were made as the result of any 
fraud or  deceit. 

Furthermore, claimants failed to  take advantage of the 
remedy provided by the last mentioned Act of the General 
Assembly, and under the repeated decisions of this court we 
must hold that the tax so paid by the claimants was paid 
voluntarily . 

11. 
It is next contended by the claimants that the respondent 

is the recipient of monies t o  which it is not entitled in equity 
and good conscience, and that the same should therefore be 
refunded. 

Apparently this contention is based upon Section 6, Para- 
graph 4 of the Court of Claims Act which provides that this 
court shall have jurisdiction “ to  hear and determine all 
claims and demands, legal and equitable, liquidated and un- 
liquidated, ex contractu and ex-delicto, which the State as a 
sovereign commonwealth, should, in equity and good con- 
science, discharge and pay. ” 

The question as to  the proper construction of the fore- 
going paragraph was considered by this court in the case of 
Crubtree vs. State, 7 C. C. R. 207, in which case, after a care- 
ful consideration of the authorities on the question, we held 
that the foregoing paragraph merely defines the jurisdiction 
of the court and does not create a new liability against the 
State, nor increase or enlarge any existing liability; that the 
jurisdiction of this court is limited to  claims in respect of 
which the claimant would be entitled to redress against the 
State either at  law or in equity, if the State were suable; and 
that unless the claimant can bring himself within the provi- 
sions of a law giving him the right to an award, he cannot 
invoke the principles of equity and good conscience t o  secure 
such an award. 

The decision in the Crabtree case has been followed in 
numerous subsequent decisions of this court. PeZZi vs. State, 
8 C. C. R. 324; Ryum vs. State, 8 C. C. R. 361; Reihrnmavs. 
State, 8 C. C. R. 556; Xirnpson vs. State, 9 C. C. R. 321; F i w  
wey vs. State, 9 C. C. R. 327; Titone vs. State, 9 C. C. R. 389; 
C r u d  vs. State, 9 C.  C .  R. 379. 

. 

-4 
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Under the facts set forth in the complaint, and the law 
as set forth under claimants ’ first contention, the claimants 
would iiot be in position to  maintain an action a t  law or in 
equity against the State if the State were suable, and conse- 
quently they have no right to an award in this case. 

I 111. 
It is next contended by the claimants that the payments 

in question were made as the result of a mistake of fact and 
an error of law, and that under the provisions of the afore- 
mentioned Section 6 of the Public Utility Tax Act, such pay- 
ments should be refunded. 

The Attorney General contends that inasmuch as the 
Public Utility Tax Act has been declared unconstitutional, 
Section 6 of such Act can have no force o r  effect, and conse- 
quently claimants have no right to recover thereunder. 

The claimants contend that the Public Utility Tax Act is 
severable ; that the objections urged to  the constitutionality of 
the Act do not apply to  said Section 6, and that they are 
therefore entitled to the benefit of the provisions of said 
section. 

In the view we take of the case, it is not necessary to con- 
sider the contention thus raised. Assuming f o r  the purposes 
of this motion only, and not deciding, that in a proper case, 
the taxpayer might have the benefit of the provisions of such 
Section 6, yet under the facts in the pres,ent case, such Section 
can have no application. 

It will be noted that the provisions of Section 6, by the 
express terms thereof, apply only t o  cases in which the taxes 
paid, were gaot due under the provisions of the Public Utility 
Tax Act. In  each of the instant casesj the taxes paid were 
due under the provisions of the Public Utility Tax Act, and 
therefore the provisions of the said Section 6 could have no 
application to  such payments, even if the constitutionality of 
the Act had been upheld. 

Furthermore, the question involved in the present cases 
was squarely before this court in the case of City of Oglesby 
vs. State, No. 3097, decided at  the November, 1938, term of 
this court. The facts in that case were substantially the same 
as in the present case, and the same questions of law were 
involved. The case was carefully considered by the court, 
and we there held that the payments in question were volun- 
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tarily made ; and that the provisions of Section 6 of the Pub- 
lic !Utility Tax Act had no application to the payments made 
by the claimant, and we therefore denied an award. 

What we said in that case applies with equal force to the 
contentions made in the present case. 

The decision of this court in the City of 'Oglesby case was 
followed in the case of T7illage of Deerfield vs. Xtate, No. 
3223, decided at  the May, 1939, term of this court. 

For the reasons set forth in the City of Oglesby case, as 
well as the reasons herein set forth, the motion of the Attor- 
ney General to dismiss must be allowed. 

. 

Motion to dismiss allowed. Case dismissed. 

(No. 3341-Claim denied.) 

G. A. WOLFORD, Claimant, IJS. STATE OF ILLINOIS, Respondent. 
Opinion filed September 14, 1939. 

ROSCOE C. BONJEAN, for claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, f o r  respondent. 

NauGENcw-oficers, agents and employees of  State-State not liable for. 
Propevty damage- mules  owned and nsed by  claimant in performance of  work 
for  State-possibilitv of loss or damage to, risk incident to employment-nO 
award can be made f o r  loss or  dawmge to. The facts i n  this case are similar 
to those in Baie vs. State, 9 Court of Claims Reports, 103; Caslyn vs. State, 
9 Court of Claims Reports, 107 and Hupp vs. State, 10 Court of Claims Re- 
ports, 360, in which awards were denied and what was said by the Court 
therein applies with equal force in  the present case. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
' the court: 

I t  appears from the record in this case that on or about 
August lst,  1938, one J. L. Todd, Superintendent of Main- 
tenance of the Division of Highways of the Department of 
Public Works and Buildings of the respondent, entered into 
an agreement with the claimant whereby the latter agreed to 
furnish a team of mules, a driver, and a mower, and cut the 
weeds along the right-of-way of S. B. I. Route No. 10, near 
the city limits of Springfield, in Sangamon County; that on 
August 18th, 1938, while a certain! servant and agent of the 
claimant was cutting weeds on a steep bank on said right-of- 
way, pursuant to  the aforementioned agreement, the mower 



ran into and struck the lower part of the right leg of one of 
the mules, whereby such mule was seriously and permanently 
injured, and claimant asks damages in the amount of $125.00 
on account thereof. 

The claimant has waived his right to file a Brief and 
Argument, and it is impossible f o r  the court to determine 
upon what grounds he relies f o r  recovery. The mules-were 
being driven by a servant and agent of the claimant, and there 
is nothing in the record to indicate that the injury sustained 
by the mule in question was the result of any neglig Oence on 
the part of any servant or  agent of the respondent. Further- 
more, this court has repeatedly held that there is no liability 
on the part of the State on the grounds of respondeat 
superior. 

A similar state of facts was presented in each of the fol- 
lowing cases, and in each case an award was denied, to-wit: 
Baie vs. State, 9 C. C. R. 103; Cmlym vs. State, 9 C. C. R. 107; 
Hupp  vs. State, No. 3227, decided September 14th, 1938. 

Under the facts in this case, there would be no liability 
on the part of the State if the State mere suable, and there- 
fore we have no authority to  allow an award. Crabtree vs. 
State, 7 C. C. R. 207; Titome vs. State, 9 C. C. R. 389. 

Award denied. Case dismissed. 

(No. 3376-Claim denied.) 

FOSTER R. CLARICE, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed October 10, 1989. 

BURKE & SCHENH, for claimant. 
I 

JOHN E. CASSIDP, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, for respondent. 

NmLIGEmEemployees  of State Highway Department- State not liable 
for-award cannot be made fo r  damages resziltzng from on grounds or equity 
and good conscience. I n  the construction and maintenance of its public high- 
ways the State exercises a governmental function, and is not liable for dam- 
ages caused by either a defect in the construction, or failure to maintain same 
in a safe condition, or the malfeasance, misfeasance or negligence of i t s  
officers, agents or employees in connection therewith, and no award can be 
made therefor under any theory of law or equity. 

MR. JUSTICE Y A ~ T I S  delivered the opinion of the court: 
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Claimant seeks an award of One Thousand Five Hundred 
($1,500.00) Dollars fo r  damages to  his automobile and for 
personal injuries alleged to have been caused by-the negligent 
and wrongful acts of a State Highway employee while oper- 
ating a snow plow. Claimant alleges that at  12:30 A. M., 
February 1,1938, he was driving his car in a northerly direc- 
tion on Route No. 66 in Grundy County, Illinois, and that 
although he was in the exercise of due care and caution, the 
Highway Department employees, C. J. Barnes and John 
Green, negligently and carelessly ran against his car with the 
snow plow which they were then operating. 

The Attorney General has filed a Motion to  Dismiss the 
Complaint on the ground that same does not set forth a claim 
for which there is any basis for a legal award. 

We have been forced to repeatedly hold that the State is 
not liable for the nonfeasance, misfeasance or malfeasance of 
its officers, servants, agents or employees in the discharge of 
their duties; that the doctrine of respondeat superior does not 
apply to the State, and that the State in the absence of a sta- 
tute so providing, is not liable in damages for injuries resul- 
ting from the negligent or wrongful conduct of its employees. 

We have also held in the construction and maintenance of 
its highway system the State is engaged in a governmental 
function, and in the absence of a statute expressly so provid- 
ing, it is not liable f o r  personal injuries or  damages to  prop- 
erty occasioned by the negligent or  wrongful conduct of its 
employees. (See Schultz vs. State, 9 C. C. R. 96; Bass vs. 
State, 9 C. C. R. 120; and Kelly vs. State, 9 C. C. R. 339.) 

No good purpose could be served by encouraging claim- 
ant to  submit its evidence, when the claim, upon its face, 
would not support an award. 

The motion of the Attorney General is allowed and the 
claim dismissed. 

(No. 3232-Claim denied.) 

MARIE GEMELLI, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed Augiist 16, 1939. 

Rehearing denied Octolber 10, 1939. 

IRVING M. GREENFIELD, f o r  claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, for respondent. 
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WORKMEN’S CONPENSATION A C T - b W d e n  of proof O ~ L  claimant t o  show 

accident and injury resulting therefrom-when cla.imant pails to  szhstain claim. 
I n  claims under. the Workmen’s Compensation Act, the burden of proof is 
upon claimant to show that an accident occurred and that as a result thereof, 
she sustained personal injuries, and when the only evidence a s  to the acci- 
dent and injury is the testimony of claimant, without any showing of past 
or present objective conditions, she has failed to sustain such burden and no 
award for compensation can be made. 

SAME-evidence of i n j u r y i w h e n  inmfieient .  Where the only evidence 
of an accident and injury resulting therefrom is the testimony of claimant, 
and it clearly appears from other creditable evidence that  the  symptoms and 
reactions alleged to have resulted from such accident and injury are subJ 
stantially the same, a s  complained of by her long before such alleged acci- 
dent, the evidence is insufficient to sustain a claim for compensation. 

MR. JUSTICE YANTIS delivered the, opinion of the court: 

Mrs. Marie Gemelli filed her complaint herein on March 
23, 1938 and thereby seeks an award under the provisions of 
the Illinois Workmen’s Compensation Act for disability al- 
leged to have resulted from alleged injuries sustained during 
the course of her employment a t  the Illinois Research and 
Educational Hospital, Chicago, Illinois. In  claimant’s state- 
ment, brief and argument she contends, for an award for per- 
manent total disability. The record discloses that on the 
27th day of October, 1937 claimant was in the employ of 
respondent as a housekeeper’s helper at the Research and 
EducatiGnal Hospital. a charitable institution maintained 
and operated by respondent at 1819 Polk Street, Chicago. 
Claimant entered such employment 011 September 23, 1937 
and on October 27, 1937 was receiving a salary of $64.50, being 
$52.50 plus $12.00 cash allowance in lieu of maintenance. 
Other employees in the same capacity received the same sal- 
ary for  the first six months of employment and an increase of 
$2.50 per month for the second six months of their employ- 
ment. Her duties consisted of scrubbing, mopping floors and 
general cleaning. On the afternoon of October 27, 1937 while 
attempting to remove a steel scrubbing tank full of water 
from the elevator, one of the wheels of the tank passed over 
her right foot and she let go of the elevator door and the lat- 
ter struck her on the left side somewhat below the breast. 
No one else was present and the only information of what 
happened is claimant’s statement. She reported the accident 
to her immediate superior and later in the afternoon com- 
plained t o  the housekeeper that she had a “f8unny pain” over 
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her left breast. Claimant continued to  complain of her dis- 
comfort and was permitted to perform lighter work until 
November 1, 1937 when she was’ hospitalized at ,the institu- 
tion. On November 23rd the patient returned to  her home. 
She worked thirty-one days in December and twenty-nine 
days in January. On January 29, 1938 about 2:30 P. M. she 
complained to  the assistant superintendent nurse, Miss 
Radek, that “her strained heart” was again troubling her. 
At that time she was staggering and gasping for air and com- 
plaining of sharp pain in the cardiac region. She was again 
admitted to  the hospital that day for treatment with a diag- 
nosis of psychoneurosis. She was considerably agitated men- 
tally, but sat upright in bed, and except for shallow respira- 
tions, was apparently not in great distress. She complained 
of feeling chilly, but there was no rise of temperature at  the‘ 
time. A spot over the fourth rib when pressed seemed to 
elicitate sharp pain which radiated up the sternum and, as the 
patient claimed, choked her. According to  the medical exam- 
ination the pain seemed superficial, not deep and no definite 
pathology was apparent. A Departmental Report, filed April 
19,1938, from the Department of Public Welfare, and appear- 
ing in the record, shows that on January 31st claimant’s son- 
in-law informed the attending nurse that the patient had had 
pains of this character before her admission to  the hospital. 

On February 5, 1938, claimant again had a spell in which 
she asked for a chair, gasped fo r  breath and complained of 
pain, but rapidly recovered. X-rays were taken on February 
4th and February 15th and an examination showed no pathol- 
ogy. Claimant gave her age at the time of the accident‘ as 
forty-two (42) years. She did not work any for respondent 
during February, 1938, and in her complaint, filed March 23, 
1938, stated that she was still disabled at that time from pur- 
suing any manual labor. She received full pay for the thirty- 
one days in February, 1938. The medical attention and 
hospital service received by her up to February 26, 1938, was 
furnished by the State of Illinois. 

Claimant contends, and her counsel argues, that prior to 
the alleged accident on October 27, 1937, she had always been 
in good health (p. 1, Respondent’s Statement) ; that prior 
thereto she had never experienced any sensation of ill-being 
in connection with performing her work ; had never had any 
trouble with her work, and was never sick or tired. That with- 
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in an hour or two after the alleged accident on October 27, 
1937, she had a funny pain under her left breast which she 
had never had before; “that it is just like a pressure and the 
pain catches her ; that a certain way she would move it would 
cut off her breath.” Claimant testified at  the first hearing on 
June 8, 1938, that: “If I sit up I get purple and cold, my left 
arm gets cold and my mouth and nose get icy, my hand turns 
cold and I get out of breath. I never had a feeling like that 
before October 27th * * ’ My nose, under the eyes and about 
the lips and chin gets awful cold and purple when that pain 
gets awful bad a ’‘ ’ . I never had a heart attack prior to the 
time I worked at the hospital.” These statements are refuted 
by later evidence, to  which reference will hereafter be made. 

Claimant was examined by various medical men, whose 
testimony appears in the record. This included Dr. Nathaniel 
H. Adams, a witness for claimant, who examined her on July 
6, 1938, and Dr. Paul L. Schroeder, a witness for respondent, 
who examined her on July 8, 1938, and Dr. Abraham A. Low, 
called by respondent, who examined her on July 12th and 
13th, 1938; also Dr. Ford IC. Hick, fo r  respondent, mho exam- 
ined her on October 20, 1938. The testimony of these gentle- 
men was that they found she had a tendency to become 
fatigued, had somewhat low blood pressue, and that a point 
in the neighborhood of the le f t  fifth rib was apparently sensi- 
tive to pressure, with a condition of cai~diac neurosis with the 
following symptoms : Weakness and great fatigue, shortness 
of breath on exertion with a tendency to  palpitation or  rapid 
heart action after exertion, pain about the heart, and a tender 
point somewhere in the left chest. 

Following the testimony of the above witnesses, a further 
hearing was held on April 25, 1939, i n  open court, Justices 
C. N. Hollerith and Aubrey L. Yantis presiding, at which time 
photostatic copies of records of the Cook County Hospital, 
Chicago, Illinois, concerning the claimant, Marie Gemelli, 
were admitted in evidence and the following witnesses were 
examined, i.e. : Dr. Frederick Tice, Dr. Maurice Adelman and 
Dr. Samuel G. Taylor, all called by respondent, and Dr. Fred- 
erick C. Test and Marie Gemelli, witnesses called by 
claimant. 

The testimony of these medical men and the records of 
the Cook County Hospital, dated August 29, 1932, January 
9, 1933, and January 30, 1933, being Respondent’s Exhibits 



GEMELLI v. STATE OF ILLINOIS. 105 

A, B, and C, disclose the following: That Marie Gemelli, 
claimant herein, was admitted to  the Cook County Hospital 
on August 27, 1932; that at that time she had a tumor in her 
neck. She then complained of weakness and had lost forty- 
eight (48) pounds in five weeks about a year prior to said 
date, when she had blood poisoning from running a rusty nail 
in her foot. She had gained back this weight in the succeed- 
ing six months, but had been feeling weak thereafter. She had 
lost twenty-four (24) pounds since June, 1932, and had had 
frequent attacks of nausea. She complained of pain in the 
epigastrium the follo.i7ring evening. She further stated at that 
time that she had had headaches associated with nausea all 
her life. She had frequent cold flashes. She had a smother- 
ing feeling in the chest associated with a fluttering of the 
heart; also a slight pitting of legs and became black and blue 
easily. 

The hospital record further disclosed: That she had had 
an appendectomy seventeen years previously and an opera- 
tion on the female organs in 1926; also that she had had 
typhoid fever when she was sixteen years of age. She was 
seen by Dr. Samuel G. Taylor of the hospital staff and re- 
mained in the hospital f o r  two days and was again readmitted 
on January 4, 1933. 

by her at  that time she suffered pain which was knifelike at 
times with pressure along the sternum which had been of one 
year duration; that she had a tired feeling and was sleepy all 
the time and was subject to fainting spells ; that during these 
spells she could hear well, but could not respond; further, 
that f o r  about a year she had had a tingling in the arms, legs 
and neck; that at times she had attacks when she mas unable 
to walk and that these had occurred about tmelve times dur- 
ing the preceding year. 

The record further discloses (Respondent's Exhibit B) 
that the patient at that time stated she was well until about 
1931, when she ran a nail in her foot; that this was followed 
by blood poisoning and lockjaw, and that she has not been 
well since ; that when the fainting spells would attack her she 
mould have to be supported or she would fall; that her legs, 
arms and neck stiffen and she could not open her eyes until 
consciousness is restored by use of ammonia and massage. 
The record discloses further that the pain complained of in 

The record discloses further that from a history given' 



her chest at  that time traveled up and down the sternum from 
the fourth rib to her navel. She was subject to headaches and 
drowsiness. 

It also appears from claimant’s history, as given to the 
hospital authorities a t  that time that: In  1915 claimant swal- 
lowed a bone, was rushed to a hospital and, according to her 
statement, “the bone was pushed down, and since then she 
has been having discomfort ranging from an empty feeling to 
a feeling of fullness with accompanying pain in varyin? de- 
grees.” When she was eight years of age she had a hemiple- 
gia and a facial paralysis. At the time of the 1932-33 hos- 
pitalization she had a semi-hard tumor about the size of a 
plum over the lower portion of the larynx. The diagnosis 
showed a slight grade mitral heart leak. The patient’s men- 
tal reaction at  that time showed typical signs of psychoneu- 
rosis. She remained in the hospital f o r  five days, during 
which time she seemed to rest well and she was discharged on 
January 9, 1933. 

She was again readmitted to the hospital on January 13, 
1933. The record a t  that time discloses that she had left the 
hospital against the d o c t ~ r ~ s  advice on the occasion of her 
hospitalization in August, 1932. She was diagnosed this time as 
having a cyst in her neck and also as being a psychoneurotic. 
The operation for the removal of the tumor was performed 
and the record showed that on January 30, 1933, the stitches 
were removed and healing was proceeding properly, and the 
patient was discharged. 

Mrs. Gemelli testified that in 1935 she was codned to the 
Swedish Covenant Hospital because of blood poisoning in her 
foot, and that prior to the alleged injury of October 27, 1937, 
she was “dizzy lots of times,” and although denying the 
verity of certain statements appearing in the Cook County 
Hospital Reports above referred to, she ,admitted having 
given a history of her case to the doctors, and verified many 
of the statements appearing in those records. Both Dr. Na- 
thaniel H. Adams and Dr. Frederick C. Test, called as wit- 
nesses for claimant, testified that they had made examinations 
of claimant prior to  testifying, and in answer to hypothetical 
questions stated that in their opinion the accident alleged to 
have been sustained by claimant on October 27, 1937, had a 
direct causal effect on her subsequent state of ill-being, and 
that the objective findings made by them in the course of their 
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examination were sufficient to account for the sensations of 
ill-being experienced by claimant. This conclusion is not 
agreed to by the medical testimony produced by respondent. 
Dr. Paul L. Schroeder examined claimant on July 8,1938, and 
testified that he found her to be a well nourished, obese, well 
developed person who was not very well physically, but that 
the stress o r  difficulty under which he found she was laboring 
was not related to  the symptoms and signs found in his exam- 
ination; that she was ill and not able to  work at the time of 
his examination, but that such inability to work was not re- 
lated to  the conditions which the alleged accident was pur- 
ported to  have caused; that her condition was one of fatigue 
and being ‘ ‘ rundown, and generally troubled about the 
problems of her family. 

Dr. A. A. Low, a witness for respondent, examined claim- 
ant on July 1 2  and 13, 1938, and testified that she showed a 
condition of ill-being with a point in the chest sensitive to  
pressure which in his opinion was the result of an accidental 
injury. 

Dr. Ford K. Hick, called by respondent, testified that he 
examined claimant on August 15, 1938, and found her to  be- 
come easily fatigued, to  have somewhat low blood pressure, a 
point over the left fifth rib sensitive to pressure, swelling of 
the legs with evidence of a hypothyroidism and evidence of 
what ,has been called a cardiac neurosis. That the latter 
phrase is a vague term presenting the following symptoms: 
Weakness and great fatigue, shortness of breath on exertion, 
tendency to  find palpitation with rapid heart action; pain 
about the heart and many times a tender point somewhere in 
the left chest. Dr. Hick had been treating the claimant, pre- 
scribing rest and the administration of thyroidectin. In  an- 
swer to a question as to what is the usual cause of hyperthy- 
roidism, the doctor stated, “previous surgery on the thyroid 
gland, goitre and unknown causes, but that it was not likely 
to arise from trauma, except from an injury direct t o  tlze 
thyroid gland in the neck.” 

Doctors Frederick C. Test and Samuel G. Taylor differed 
in their conclusions in the reading of an X-ray picture of 
Mrs. Gemelli’s chest and as to whether same disclosed any 

From a consideration of the entire record herein, the 
court is convinced that the attempt by Mrs. Gemelli to  obtain 

. sign of a fracture. 
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an award from the State for an alleged injury on October 27, 
1937, is unwarranted and without merit. The symptoms of 
ill-being testified to by her, as’ resulting from the alleged 
accident of October 27, 1937, follow in a remarkably close 
manner the symptoms and physical reactions displayed by 
her in the Cook County Hospital in 1932 and 1933, as they 
appear in her case history, as disclosed by the records of that 
institution. The cold hands, the tendency to  readily become 
blue in color about the mouth, the fainting and nausea, the 
weakness and loss of weight to which she became subject after 
the occasion of October 27, 1937, and all of which she ascribes 
to the alleged accident of that date, were all a substantial 
repetition of her symptoms and reactions disclosed by her 
case history, as given by her six years before the alleged acci- 
Clent.of October 27, 1937. In  her examination she was asked 
(p. 23), “Was any of this condition that you have just‘ de- 
scribed ever present before the occurrence of October 27th? ” 
To which she replied: “No, sir; I never had a feeling like that 
before in my life, ever.” We do not desire to  comment fur- 
ther about the evidence, but we believe that the record would 
well justify an investigation concerning the testimony given 
by Mrs. Gemelli in an effort to obtain an award herein. Un- 
der the state of the evidence the court definitely finds that no 
award should be made. The claim is denied and the case 
clismis sed. 

(No. 3399-Claim denied.) 

A. R. HERMAN, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed October 10, 1939. 

Jos. B. SCHLARMAN, fo r  claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

N ~ ~ i x ~ ~ ~ c ~ - e m p l o . y e a s  of State Highway Department--State not liable 
f o r - a w a r d  cannot be made f o r  damages resulting on grounds 07 equity and 
goo& conscience. In the construction and maintenance of its public highways 
the  State exercises a governmental function and i t  is  not liable for damages 
to  persons or  property occasioned by the negligent and wrongful operation 
of motor vehicles1 by employees of the  Division of Highways, the rule of 
respondeat superior not being applicable to it, and no award can be made 
for such damages on any theory of law or equity. 

I 
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MR. JUSTICE YANTIS delivered the opinion of the court: 

Claimant alleges that on the 30th day of March, A. D. 
1939 he was driving his Chevrolet Truck on S. B. I. Route 
No. 12 near French Village, in St. Clair County, Illinois ; that 
unnamed employees of the State of Illinois who were then 
and there in the possession and control of a certain motor 
truck numbered T 1606, operated by the Department of Public 
Works and Buildings, Division of Highways of the State, 
negligently and carelessly backed the same into claimant’s 
automobile, and that as a direct and proximate result claim- 
ant’s car was damaged in the sum of Three Hundred 
($300.00) Dollars. 

The Attorney General has filed a motion to dismiss the 
claim for the reason that no award could legally be warranted 
upon the facts therein stated. 

Traffic upon the highways involves such hazards, that 
every right should be preserved f o r  those who are injured 
through the negligence of others and without contributory 
negligence upon their own part while traveling upon the high- 
ways. The State however cannot guarantee the safety of the 
traveling public, nor under existing statute can the Court of 
Claims legally support an award against the State, where the 
damages are the result of the negligence of the State em- 
ployee who at the time is engaged in the performance of his 
duties. The rule of Resporzdeat Superior does not apply to 
the State. The latter in the construction and maintenance of 
its highway system is engaged in a governmental function, 
and in the absence of a statute expressly so providing it is not 
liable for damages to property occasioned by the negligent 
and wrongful operation of motor vehicles in the hands of 
employees of the Division of Highways. (Bmer, etc. vs. 
State, 9 C. C. R. 55. 

The court is reluctant to dismiss a claim of this character 
’on motion but it would be of no benefit t o  claimant in view of 
the basis of the claim, to take the desired evidence. It is pos- 
sible that the drivep of the State truck should be held re- 
sponsible but such redress is a matter for the claimant to  seek 
through other courts or through t he  Department wherein 
such employee is employed. The motion is1 allowed and the 
claim dismissed. 

Morgan vs. State, 9 C. C. R. 109.) 
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(No. 3072-Claims denied.) 

LEO KLIMCZAIC, STANLEY LEVAKDOWSHI, WALTER PILASKI, Claimants, 
vs. STATE OF ILLINOIS, Respondent. 

Opznzon filed October 10, 1999. 

ECHT & COLE, for claimants. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 

Saixm-claim f o r  b y  one not shown t o  have been lawfully appointed or 
employed-no award can be made for.  Where claim is for salary for services 
rendered by one in a position to which he was not lawfully appointed or 
employed, there i s  no legal basis for an award for same and claim therefor 
must be denied. 

PRINCIPAL AND AGENT-authority of purported agemt of State--one render- 
i n g  services at request of-bound t o  ascertain extent of authority. One ren- 
dering services to or for a Department ofbthe State, at the request of one 
purporting to be an agent of the State, for which h e  expects compensation, 
i s  bound to ascertain the extent of the authority of said purported agent to  
employ him, and if he has no authority so to  do, he cannot bind the State 
to pay for such services. 

E s T o m E G c l a i m  for salary for s m i c e s  rmderad--when State not estopped 
f r o m  denying liability for pavment o f .  The State is not estopped from deny- 
ing liability for payment of reasonable value of services rendered by one and 
accepted by it, where there is no showing that person was ever lawfully 
appointed or employed to render same. 

Assistant Attorney General, f o r  respondent. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

Claimants filed their complaint herein on March 25th, 
1937, and alleged therein that on o r  about March l l th ,  1936 
they were employed as investigators by the Department of 
Public Welfare of the respondent, to makc a survey of relief 
conditions in Cook County, at a salary of $125.00 per month; 
that they worked as such investigators from March l l th ,  
1936 to April l l th ,  1936; that they have never been paid for 
their services, although they have made numerous requests 
therefor. 

The Attorney General contends : 
1. 

2. 

That the claimants were not employed by any repre- 
sentative of the State having authority to employ them. 

That no appropriation had theretofore been made for 
the payment of investigators in the Department of Public 
Welfare. 

That therefore the respondent is not liable to  claim- 
ants for any services which they may have rendered. 

3. 
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The case has been submitted to the court upon the testi- 
mony of the claimants and the report of A. L. Bowen, Direc- 
tor of the Department of Public Welfare. The testimony of 
the claimants is to  the effect that on March 8th or 9th, 1936, 
the claimant, Leo Klimczak, was Democratic Precint Captain 
of the 51st Precinct, 33d Ward, Chicago; that on said date he 
and the other claimants were in the Democratic Headquarters 
for  said precinct and met Chester Kantowski, then a candi- 
date f o r  ward committeeman of said ward; that said Kan- 
towski told them he had some work f o r  them as welfare in- 
vestigators at  $125.00 per month, and gave each of the claim- 
ants a written assignment for work, and directed them to 
report at the Hotel LaSalle ; that the next day they reported 
at said hotel where their assignments fo r  work were taken up 
and identification cards were issued to them, with instructions 
to go to the Public Welfare Department located on the 18th 
floor of the Transportation Building; that each of said 
identification cards contained the name of the party to whom 
it was issued, as well as a statement to the effect that he was 
an investigator fo r  the Department of Public Welfare at 
$125.00 per month; that they went to  a room on the 18th floor 
of the Transportation Building, having on the door thereof 
the following sign, to-wit : “Department of Public Welfare, 
State of Illinois;” that a Mr. Levinson was a t  a desk in the 
rear of the office ; that there were then present in such office a 
number of other persons who had similar identification cards ; 
that Mr. Levinson took the cards, looked a t  them and said, 
“Well, boys, I will put you to work. You are going to be 
relief investigators and you will work from this office. You 
will report twice a week and your pay will come from the De- 
partment of Public Welfare of the State of Illinois.” 

Claimants further stated that each of such investigators 
was given a sheet purporting to  be instructions to  investi- 
gators, which was signed by Mr. Levinson in their presence ; 
that they were handed a block of report cards and were in- 
structed as to  the‘manner in which the report cards were to  
be filled out, and were told to report to that office twice a 
week; that Levinson advised them that they would receive 
their checks every two weeks ; that they need not worry about 
their money as the State of Illinois would pay them. 

Claimants testified that they performed the work re- 
quired of them, in accordance with the instructions‘ given, and 

I 
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that they worked from March 11th until April 11th; that they 
turned in their reports as requested; that the first reports 
were presented to Mr. Levinson; that he sent claimants to a 
young woman in the office to  whom the reports were deliv- 
ered; that all subsequent reports were also delivered to her; 
that claimants saw Mr. Levinson several times at  the office, 
but did not speak to him at  any time again; that they called 
at  the office on numerous occasions f o r  their pay checks, 
but the woman to  whom they gave the reports said the checks 
had not yet arrived and would probably come in later; that 
thereafter they called f o r  their checks on numerous occasions, 
but the same woman told them the checks were not in, but 
that she would notify them when they came. 

Claimants also testified that there were others doing 
work similar to  the work which they did, who had received 
their checks from such woman. 

The report of the Director of the Department of Public 
Welfare is as follows: 

“I am returning the enclosed declaration in the case of “tan&?/ L e v w  
dowski, et al., vs. The Btate of Illiirois, Couit of Claims No. 3072. I regret 
that  I am unable to give you any information. Appointments of these three 
men were never requested of me, and I have never signed any appointment 
notices. Their names have never appeared on any payroll that  has gone 
through the Department of Public Welfare.” 

Section three (3) of  the State Civil Service Act (Illinois 
Revised Statutes, 1937, Chap. 24%) provides for the classifi- 
cation of all offices and places of employment in the State 
service except those expressly exempted in Section 11 of such 
Act. The office or employment of investigator for the De- 
partment of Public Welfare is not mentioned o r  included in 
said Section 11, and should therefore be included in the 
offices and places of employment classified under the Civil 
Service Act of  this State. 

Under the provisions of such Act, appointments to posi- 
tions thereunder are required to be made from the register 
of eligibles for  such position, which register is established by 
an examination by the Civil Service Commission. Section 10 
of such Act provides that whenever a position classified under 
the Act is to be filled, the appointing officer shall make requi- 
sition upon said Commission, and the Commission shall cer- 
tify to him the name and address of the candidate standing 
highest upon the register of eligibles for such position; also, 
that when there is no eligible list, the appointing officer may, 

I 

, 

I 
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with the authority of the Commission, make temporary 
appointments to  remain in force only until regular appoint- 
ments under the provisions of the Act can be made. 

The Civil Service Act also provides that in employments 
of an essentially temporary nature the appointing officer may, 
with the authority of the Cornmission, make temporary 
appointments to  fill a vacancy; that immediate notice in 
writing shall be given by the appointing power t o  the Com- 
mission, of all appointments, permanent and temporary, in 
the classified Civil Service; and that the Commission shall 
certify to  the State Auditor all appointments in the classified 
Civil Service. 

There is nothing in the evidence to show that the claim- 
ants were selected from any eligible list pursuant to  the re- 
quirements of the Civil Service Law, nor is there anything to  
show that they received a temporary appointment with the 
authority of the Commission. If the claimants held their 
offices or  appointments under the Civil Service Act, they have 
failed to  produce any evidence whatsoever to show such fact. 

However, they do not specifically claim to  be Civil Serv- 
ice appointees, and apparently base their right of recovery 
solely upon the appointment which they claim was made by 
Mr. Levinson. The record does not show what position, if 
any, illr. Levinson held with the Department of Public Wel- 
fare, nor is there anything in the record to  show his powers 
or  duties, nor does the record show anything whatsoever with 
reference to the authority of Mr. Levinson to make any 
appointments in the Department of Public Welfare. 

It is an elementary principle of law that parties dealing 
with an assumed agent are bound, at their peril, to ascertain 
not only the fact of the agency, but the extent of the agent’s 
authority and power, and it is their duty to  determine 
whether an act by him is within his power and is such as to  
bind his principal ; also, that a person dealing with a special 
agent is bound, at  his peril, to  ascertain the extent of the 
agent’s authority. Ellis vs. Saline County Coal Co., 199 Ill. 
App. 219; Merchmts National Bmk of Peoria vs. Nichols 13 
Shepard Co., 223 Ill. 41 ; Kuecks vs. New Home Sezviizg Ma- 
c/hi+ze Go., 123 Ill. App. 660; Blackmer vs. Summit Coal etc. 
Co., 187 Ill. 32; Murray vs. Stamdard PecaN Co., 309 Ill. 226. 

In this connection it must also be noted that a distiiiction 
is recognized between the acts of an agent representing a pri- 

. 
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vate individual or  corporation and the acta of an agent repre- 
senting a public corporation. This distinction is pointed out 
in the case of Bouton et al. vs. McDonough County, 84 Ill. 384, 
where the court, on page 395, said: 

“Different rules prevail in respect to the acts and declarations of public 
agents, from those which ordinarily govern in the case of mere private 
agents. As to the latter, the principals are, in many cases, bound, where 
they have not authorized the declarations and representations to be made. 
But, in cases of public agents, the government or other public authority is 
not bound, unless it manifestly appears that  the agent is acting within the 
scope of his authority, or he is held out as having authority to do the act, 
or is employed, in his capacity as a public agent, to make the declaration 
or representation for the government. * * * 

“Where the officers or agents of a public corporation have no powers 
with respect to a given matter, we regard the rule to be, that  neither their 
acts nor their individual knowledge in respect to the matter can, in any way, 
bind or affect such corporation.” 

The law, as announced in the Bouton case, has been cited 
with approval in many subsequent cases. 

Nor does the fact that the claimants rendered the services 
f o r  which they seek compensation, and the respondent re- 
ceived the benefit thereof, make the State liable on the ground 
of estoppel. 

In  applying the rule of estoppel, a didinction is also rec- 
ognized between cases involving private individuals and cases 
involving the State. This distinction is clearly set forth in 
the case of People vs. Brozun, 67 Ill. 435, where the court, on 
page 438, said: 

“As between individuals, i t  is no doubt true, if one, by words or conduct, 
wilfully causes another to believe the existence of it certain state of things, 
and induces him to act upon it so as to change his previous condition, he will 
be estopped to deny the truth of the representation. As between the govern- 
ment and an individual, we have found no case holding the former would 
be estopped by any statement of its officials from recovering its own. 

“It is a familiar doctrine, that  the State is not embraced within the 
Statute of Limitations, unless specially named, and, by analogy, would not 
fall within the doctrine of estoppel. Its rights, revenues and property would 
be a t  fearful hazard, should this doctrine be applicable to a State. A great 
alnd overshadowing public policy of preserving these rights, revenues and 
property from injury and loss by the negligence of public officers, forbids 
the application of the doctrine. If it can be applied in this case, where a 
comparatively small amount i s  involved, it must be applied where millions 
are involved, thus threatening the very existence of the government. 

The “doctrine is well settled that no laches can be imputed to the gov- 
ernment, and by the same reasoning which excuses it from laches, and on 
the same grounds, it should not be affected by the negligence or even wilful- 
ness of any one of its officiak.” 
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The rule as set forth in the Brown case has been recog- 
nized and applied in many cases since that time. T h e  People 
vs. Gary, 196 Ill. 310; T h e  People vs. Uniom El.  R. R. Go., 269 
Ill. 212 ; People ex; rel. Smith vs. Woods, 354 Ill. 224. 

The burden of establishing the authority of Mr. Levinson 
was upon the claimants. Kuhn vs. Pulaski County, etc. Go., 
188 Ill. App. 279; Fred Miller Brewimg Co. vs. Jones, 190 Ill. 

In  the absence of any showing as to the position held by 
Mr. Levinson, the extent of his authority, and his right to 
appoint the claimants, we have no authority to allow an 
award. 

It therefore becomes unnecessary to  consider the other 
point raised by the Attorney General. 

Award denied. Case dismissed. 

App. 169.. 

(No. 3375-Claim denied.) 

ROMAN KOPPERT, Claimant, us. ST-4TE OF ILLINOIS, Respondent. 
Opinion filed October 10, 1939. I 

GARIEPY & GARIEPY, fo r  claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, fo r  respondent. 

NmmcExcE-employees of State Hzghway Department--State not liable 
for-uwurd cannot be made f o r  damages resz~ltmg f r o m  on grounds of equzty 
and good consczence. In  the construction and maintenance of its public high- 
ways the State exercises a governmental function and is not liable for dam- 
ages caused by either a defect in the construction or failure to maintain same 
in a safe condition, and no award can be made therefor on any theory of law 
or equity. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

Claimant filed his complaint herein on May 6, 1939, and 
alleges therein in substance that on June 1, 1937, the re- 
spondent was possessed of and had control of a certain street 
or highway in the City of Chicago known as East 95th Street; 
that it was the duty of  said respondent to  keep said highway 
in good repair and safe condition for travel; that notwith- 
standing its duty in that behalf, the respondent wrongfully 
and negligently suffered and permitted said highway to  be 

- 



116  KOPPERT v. STATE OF ILLINOIS. 

and remain in a bad state of repair, and unsafe for traffic f o r  
a long time prior to  said 1st day of June; that as the result 
thereof the claimant, while in the exercise of all due care and 
caution f o r  his own safety, was caused t o  lose control of the 
motor vehicle which he was then and there driving, whereby 
the same ran into one of the pillars of a viaduct extending 
across said street; that as the result thereof the claimant re- 
ceived severe bodily injuries and was permanently disabled, 
and his automobile was damaged and destroyed ; wherefore 
he claims damages in the sum of $10,000.00. 

The Attorney General has entered a motion t o  dismiss 
the case on the ground that there is no liability on the part of 
the State under the facts set forth in the complaint. 

This Court has repeatedIy held that in the maintenance 
of its durable, hard-surfaced highways, the State is engaged 
in a governmental function ; also that the doctrine of respond- 
eat superior does not apply to the State, and that it is not 
liable f o r  the carelessness o r  negligence of its servants or 
agents in the absence of a statute making it so liable. WiZson 
vs. State, 8 C. C. R. 72; Baumgart vs. State, 8 C. C. R. 220; 
Royal vs. State, 9 C. C. R. 6 7 ;  Crank vs. State, 9 C. C. R. 
379; TBolfe vs. State, No. 3215, decided May term, 1938. 

This is in accordance with the repea,ted decisions of our 
Supreme Court. Holle.izbeck vs. Coumty of Winnebago, 95 Ill. 
148; City  of Chicago vs. Williams, 182 Ill. 135; M h e a r  vs. 
State Board of Agriculture, 259 Ill. 549; Gebhardt vs. Vi'tZage 
of LaGrange Park, 354 Ill. 234. 

This Court has also repeatedly held that we have no au- 
thority to allow an award in any case where there would be 
no legal liability on the part of the State if the, State were 
suable. Crabtree vs. State, 7 C. C. R. 205'; Titowe vs. State, 9 
C. C. R. 389; Atchis0.n vs. State, 9 C. C. R,. 114. 

Under the facts set forth in the complaint, we have no 
authority to allow an award. The motion of the Attorney 
General will therefore be sustained and the case dismissed. 
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(No. 3317-Claimant awarded $602.14.) 

JAMES R. NEVIN, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opin ion  filed October 10, 1959. 

CLAIMANT, pro se. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 

WORKMEN’S COMPENSATION A c T - w h e n  award m a g  be made under for  loss 
of one finger and permanent partial loss of m e  of another finger. Where em- 
ployee of State sustains accidental injuries, arising out of and in  the course 
of his employment, while engaged in extra-hazardous employment, resulting 
in  loss of one finger and permanent loss of part of use of another finger, 
an  award may be made f o r  compensation therefor, in accordance with the 
provisions of the Act, upon compliance by employee with the terms thereof. 

Assistant Attorney General, fo r  respondent. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

For a number of years prior t o  Friday, March 18, 1938, 
the claimant was in the employ of the Division of Highways, 
Department of Public Works and Buildings of the respondent 
as an assistant highway engineer. He worked out of the Elgin 
office and resided at Woodstock, Illinois. On the last men- 
tioned date, while in the performance of his duties, about 
eight miles east of Lockport, and while engaged in securing 
soil samples by means of a gasoline operated sampling ma- 
chine, a hammer weighing 150 pounds, used f o r  the purpose 
of driving test pipes, dropped a distance of twenty inches on 
to claimant’s left hand, crushing the first and second fingers 
thereof. 

From the evidence in the record it appears that claimant 
received immediate medical and hospital attention at St. 
Joseph’s Hospital in Joliet; that he remained in the hospital 
about an hour and then returned home, against the wishes of 
the treating physician; that he went to work the next morning 
(Saturday) ; that upon his return to his home in Woodstock 
on Saturday his hand was so painful that he went to the local 
hospital, where he remained under the treatment of Dr. 
Henry W. Sandeen f o r  four days; that he then returned to 
his home, but remained under the care of Dr. Sandeen until 
April 4, 1938, on which date he returned to his regular work; 
that the period of temporary total disability was fifteen days ; 
that claimant received his regular salary during the time he 
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was so disabled, to  wit, the sum of $105.00 ; that he desires to 
have the period of his temporary disability considered as a 
sick leave, pursuant to  the policy of the Elgin office of the 
Highway Department to allow each employee of such office 
(in case of sickness) two weeks ’ sick leave per year with pay. 

Under the provisions of Paragraph 6 of Section 6 of the 
Court of Claims Act, our determination of claims of em- 
ployees of the State f o r  compensation f o r  accidental injuries 
suffered in the course of employment is required to  be made 
in accordance with the provisions of the Workmen’s Compen- 
sation Act. The Compensation Act makes no provision for 
sick leave, and consequently any rights accruing to  the claim- 
ant by virtue of any regulations adopted by the Elgin office 
of the Highway Department with reference to  sick leave must 
be adjusted between the claimant and the Department, and 
cannot be determined in this proceeding. 

From a consideration of the evidence in the record, we 
find that on said March 18, 1938, claimant and respondent 
were operating under the provisions of tbe Workmen’s Com- 
pensation .Act of this State; that on said date the claimant 
sustained accidental injuries which arose out of and in the 
course of his employment; that notice of the accident was 
given to  the respondent, and claim f o r  compensation on ac- 
count thereof was duly made in accordance with the provi- 
sions of the Compensation Act; that the annual earnings of 
said James R. Nevin f o r  the year preceding the injury were 
$2,520.00, and his average weekly wage was $52.50 ; that at  the 
time of the injury in question he was forty-five years of age 
and had one child under the age of sixteen years ; that as the 
result of the accident in question claimant was temporarily 
totally disabled f o r  the period of two and one-seventh weeks, 
and suffered the loss of the first finger of his left  hand and 
the permanent and complete loss of twenty per cent (20%) of 
the use of the second finger of his left hand; that all medical, 
surgical and hospital bills have been paid by the respondent; 
that under the provisions of Section 8, paragraphs (b) and 
(e)  of the Workmen’s Compensation Act, claimant is entitled 
to have and receive from the respondent compensation at  the 
rate of Fifteen Dollars ($15.00) per week f o r  one and one- 
seventh (1-1J7) weeks, for temporary total disability, and in 
addition thereto f o r  forty-seven (47) weeks for specific loss, 
as hereinbefore set forth, to wit, the total sum of Seven Hun- 
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dred Seven Dollars and Fourteen Cents ($707.14), less the 
sum of One Hundred Five Dollars ($105.00) heretofore paid 
to him as above set forth; such compensation to be paid in 
weekly installments of Fifteen Dollars ($15.00) commencing 
on March 19, 1938. 

All of such compensation has accrued at this date, and 
an award is therefore entered in favor of the claimant for  the 
sum of Six Hundred Two Dollars and Fourteen Cents 
($602.14). 

This award being subject to the provisions of an Act 
entitled “An Act making an Appropriation to  Pay Compen- 
sation Claims of State Employees and providing for the 
Method of Payment Thereof,” approved July 3, 1937 (Ses- 
sion Laws 1937, page 83), and being subject further t o  the 
terms of an Act entitled “An Act making Appropriations to 
the Auditor of Public Accounts for the Disbursement of Cer- 
tain Moneys until the Expiration of the First Fiscal Quarter 
after the Adjournment of the next Regular Session of the 
General Assembly,’’ approved July I, 1939 (Session Laws, 
1939, p. 117); and being by the terms of the first mentioned 
Act subject to  the approval of the Governor, is hereby, if and 
when approval is given, made payable from the appropriation 
from the Road Fund in the manner provided by the fore- 
going Acts. 

(No. 3394-Claim denied.) 

OSWALD JAEGER BAKING COXPANY, Claimant, vs. STATE OF ILLIKOIS, 
Respondent. 

Opanaon filed October 10, 19S9. 

CLAIMANT, pro se. 

JOHN. E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, for respondent. 

MOTOR VEHICLE LICENSE F!m-@oluntarily pazd-under  nzastake op law- 
cannot be recovered. Where one pays a-license fee, without any compulsion 
or duress, which the law would not compel him to pay, such payment is 
voIuntary and made under a mistake of law and cannot be recovered. 

MR. JUSTICE YANTIS delivered the opinion of the court: 
Claimant is a foreign corporation, having its principal 

office in Milwaukee, Wisconsin. According to  its claim, it is 
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engaged in operating its bakery trucks in inter-state com- 
merce between the State of Wisconsin and the State of Illi- 
nois; that on the 9th day of January, A. D. 1939, it paid to  
the State of Illinois, through the office of the Secretary of 
State, the sum of One I-Iundred Eight ($108.00) Dollars f o r  
license fees for nine automobile trucks operated by it in Wis- 
consin and in Illinois, and received therefor nine Illinois 
license plates to  be affixed to its said trucks. 

Claimant recites that it was in error in applying for such 
Illinois licenses for the reason that under the reciprocal 
agreement existing between Illinois and Wisconsin, the for- 
mer does not require that the Wisconsin trucks carry an 
Illinois license while engaged in inter-state operation if haul- 
ing their own merchandise and if the gross weight of such 
truck is under eight thousand (8,000) pounds; that the gross 
weight of each of the trucks in question was less than eight 
thousand (8,000) pounds and that such trucks were in fact 
engaged in hauling its own commodities in inter-state 
operation. 

The Attorney General has filed a motion to  dismiss the 
complaint for the reason that the claim on its face seeks a 
refund of a motor vehicle registration fee which has been 
paid voluntarily and without protest, and that such payment 
was made under a mistake of law. 

We have repeatedly held that the State of Illinois in 
establishing its Court of Claims merely provided a forum 
in which claims against the State might be heard, and that the 
court cannot properly recommend an award unless there ex- 
ists some legal basis upon which the State if it were suable 
in a court of law, might be held liable. 

Cooley, in his work on Taxation (2d ed., p. 809) states 
the rule as follows: 

“That a tax voluntarily paid cannot be recovered back, the authorities 
are generally agreed. And it is immaterial, in such a case, that  the tax has 
been illegally laid, or even that the law under which it was laid was un- 
constitutional. The principle is an ancient one in idhe Eommon law, and IS 
of general application. Every man is supposed to know the law, and if he 
voluntarily makes a payment which the law would n o t  compel him to make, 
he cannot afterwards assign his ignorance of the law as the reason why the 
State should furnish him with legal remedies to recover it back.” 

The facts as to the weights of the trucks and the inter- 
state nature of their traffic were matters within the particular 
knowledge of claimant. Under the facts recited in the corn- 
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plaint no award could be properly allomed by the court, and 
the motion of the Attorney General is therefore allowed and 
the claim dismissed. 

(No. 3393-Claim denied.) 

H. L. SAUNDERS, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opznion filed October 10 ,  1939. 

CLAINANT, pro se. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, fo r  respondent. 

MOTOR VEHICLE LICENSE mc-claziiz for refund where use of vehicle for 
which zssued dzscontznzced dtrrang period for whzch zssued-no prouzszon 111 

law azrthorzxang-cannot be made o n  grounds of equzty and good conscience- 
award for refund iivust Be dented. The identical question presented here was 
before this Court and decided in Pli~llzps vs. Xtate, 10 Court of Claims Reports, 
53 and the ruling therein is  decisive in  the present case. 

MR. CHIEF JUSTICE H~LLERICH delivered the opinion of 
the court: 

Claimant filed his cqmplaint herein on June 29, 1939, 
and seeks to  recover the sum of Eleven Dollars ($11.00) which 
he paid to the Secretary of State for a 1939 automobile 
license, and Fifty Cents (50c) which he paid to the same offi- 
cer fo r  driver’s license. The complaint alleges that claimant 
was unable to  secure a driver’s license, and consequently was 
forced to, and did dispose of his automobile on April 30,1939, 
and thercfore asks for a refund of the unpaid portion of the 
fees so paid by him as aforesaid. 

The Attorney General has entered a motion to dismiss 
the case on the ground that the claimant is not entitled to  an 
award under the facts set forth in the complaint. 

The question here presented mas before this court in 
the case of Phillips 17s. State, No. 3091, decided at the Septem- 
ber term, 1937. In that case the claimant sold his car, and did 
not opcratc it a t  any time after the receipt of the license 
plates. In considering his right to a return of the unearned 
portion of the license fee paid by him, we said: 

“There is no provision of the Motor Vehicle Act, o r  any other act, which 
authorizes a return of a license fee under the facts set forth i n  the complaint. 
Had the Legislature intended that licensees should be entitled to a return 
of the license fees paid by them, in the event of a sale of the licensed car, 
they would undoubtedly have made provision to that  effect.” 
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Also : 
“The jurisdiction of this court is limited to claims in  respect of which 

the claimant would be entitled to redress against the State, either a t  law or  
in equity, if the State were suable. Crabtree vs. State, 7 C. C. R. 207; Kramer 
vs. State, 8 C. C. R. 31; Shumway vs. Stats, 8 C. C. R. 43; Tatone vs. State, 
No. 2475, decided at the January Term, 1937 of this court. 

“Under the  facts set forth in the complaint, claimant could not maintain 
an  action against the State if it were suable, and therefore we have no 
authority to allow an award.” 

The same rule was applied by this court in the following 
cases, to wit: Dealers Traqasport Co. vs. Crtate, 8 C.  C .  R. 510; 
Freeport Floral Co. vs. State, 9 C. C. R. 149; Eaid vs. State, 
No. 3157, decided January term, 1938 ; Gyeat Northem C72aii- 
Co. vs. State, No. 3234, decided May term, 1938. 

What has been said with reference t o  the vehicle license 
fee applies with equal force to the driver’s license fee. 

For the reasons set forth in the cases cited, the motion 
of the Attorney General must be sustained. 

Motion to  dismiss allowed. Case dismissed. 

(No. 2181-Claim denied.) 

PERCY ~VOLFF, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opznion filed September 1.9, 19.99. 

Reheariug dsnied October 10, 19.99. 

THOMAS A. MURPHY, f o r  claimant. 
JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 

Assistant Attorney General, fo r  respondent. 
WORKMEN’S COMPENSATION ACT-court without jurisdiction t o  entertain 

claim for cornpensatton under unless made within t ime fixed in Sectaon 24 
thereop. Section 24 of the Workmen’s Compensation Act provides that  no pro- 
ceedings for compensation under the Act shall be maintained unless applica- 
tion for compensation is filed within one year after the date of the injury 
or within one year after the date of the last payment of compensation, and 
when application is not so made the Court is without jurisdiction to  enter- 
tain any claim for compensation. 

MR. JUSTICE LINSCOTT delivered the opinion of the court : 

This claim was filed on May 25, 1933, and avers that the 
claimant was a State police officer and employed by the Divi- 
sion of Highways of the Department of Public Works and 
Buildings; that on December 1, 1928, while in the perform- 
ance of his duties, and while pursuing a coupe bearing no 

I 
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State license, and proceeding in an easterly direction on the 
south sidel of the road, he was struck by a Buick which rah 
headon into the claimant, and he received the following in- 
juries: Broken skull; a contusion of the brain? broken left 
hand in or near the wrist; broken left leg between the thigh 
and the knee and also between the knee and the ankle, and 
several broken bones in the left leg; the bone between the 
knee and ankle of the right leg was split, the socket of the 
knee joint being torn out and several bones in the right foot  
were badly bruised, some of which were subsequently re- 
moved; and the dislocation of the right joint o r  socket of the 
jaw bone ; injuries to  the right eye and ear and various exter-‘ 
nal and internal bruises and injuries. 

Following this injury, on May 14, 1931, this court made 
an award to this claimant, and found that while in the per- 
formance of his duties he was struck by an automobile, and as 
a result of the collision he suffered certain injuries mentioned 
in .the opinion, and found that the injuries necessitated his 
being kept in a hospital fo r  166 days, where he received the 
services of nurses and physicians. The court further found 
that 14 X-rays of his injuries were taken and that he was 
furnished with a walking appliance before leaving the hos- 
pital, and that his medical, nurse and hospital bills aggre- 
gated the sum of $4,024.79, of which the State has paid 
$1,472.85, leaving a balance of $2,551.94, f o r  which he was 
asking an award. The court found that one of the medical 
bills was $135.00 more than it should be, and deducted this 
amount from the amount claimed and made an award in the 
sum of $2,416.94. This was Claim ,No. 1717, and is reported 
in 6 C. C. R. 566. 

This court held on a motion to reinstate the claim that 
the rule of res adjudicata would apply and said: “This is not 
a harsh rule, particularly in this case, because it appears 
from the records of the Division of Highways, Department of 
Public Works and Buildings, that the claimant actually re- 
ceived $175.00 per month from December 1, 1928, the date 
of his injuries to February 13, 1933, and then continued on 
the State payroll at a salary of .$100.00 per month from then 
until April 17, 1933.” The motion to reinstate was denied. 
Bee 8 C. C. R. 8. 

The opinion which was filed on May 14, 1931, found that 
the claimant had been in the hospital for 166 days. It will 
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thus be seen that he was released from the hospital on or  
about May 15, 1929. The complaint in this case charges that 
he was incapacitated from pursuing his regular employment 
as such police officer until October 1, 1931, on which date he 
returned to  duty. This court, in its opinion in Volume 8 
C. C. R. 8, found that he had been regularly paid $175.00 per 
month from December 1,1928, t o  February 13,1933, and from 
February 13, 1933, to  April 17, 1933, he received $100.00 per 
month, or  approximately the sum of $9,000.00. 

The petition filed, on which the award of May 14, 1931, 
for the payment of hospital bills, doctor bills and nurses’ bills 
was based, contained the following paragi-aph : 

“That as a result of his injuries your claimant has been 
unable to pursue his duties or  to do any work alone since the 
date of the accident and is not now able to perform any work, 
but he does not at this time desire to make claim for any 
temporary total disability, or  partial permanent disability, 
o r  permanent disability, o r  fo r  specific loss, and will not do 
so unless his recovery is not as complete as it now appears 
to be.” 

This petition was addressed to  the January session, 1930, 
of this court and was not filed fo r  more than a year after 
petitioner received his injury. 

Claimant in this cause avers that he returned to his work 
on October 1, 1931, and was employed until he was laid off 
in the month of January, 1933. Claimant did not file this 
clgim until May 25, 1933, almost five years after the accident. 

Claimant received, as this court fourid, compensation at 
$175.00 per month from December 1, 1928, to February 13, 
1933, and then continued at  $100.00 per month until April 17, 
1933. This is much more than provided for by statute. He 
returned to his employment on October I, 1931; and a period 
of one year, seven months and twenty-five days elapsed from 
the time he filed his claim and the time he again commenced 
work. Section 24 of the Workmen’s Compensation Act pro- 
vides that no proceedings for compensation under the Act 
shall be maintained unless application for compensation is 
filed within one year after the date of the injury or within 
one year after the date of the last payment of compensation, 

% and that thereafter the right to make application for compen- 
sation is barred. Construing the last payment of compensa- 
tion as having been made on September 30, 1931, this applica- 

1 
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tion was not made for one year, seven months and twenty-five 
days thereafter. 

We must, therefore, hold that this court has no jurisdic- 
tion to enter the petition or to grant an award. The cause 
is, therefore, dismissed for want of jurisdiction. 

(No. 3206-Claimant awarded $648.94.) 

WALTER CRITCHLOW, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed October 11, 1939 

JOSEPH H. GOLDENHERSH, for claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 

WORKMEN’S COMPENSATION ACT-hen award for compensation f o r  per- 
manent partial Zoss of use of arm m a y  be made mder-based on  avei age wuge 
determined on  200 working days ‘in year. Where it appears that  employee of 
State, engaged in  work not operating more than two hundred working days 
a year, sustains accidental injuries, arising out of and in the course of his 
employment, while engaged in extra-hazardous employment, resulting in per- 
manent partial loss of use of arm, an award for compensation for same, may 
be made, based on his average wages for  two hundred working days, i n  
accordance with the terms of the Act, upon compliance by employee with the 
terms thereof. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

For about sixty (60) days prior to  May 14, 1937, claim- 
ant was employed as a laborer by the Division of Highways 
of the Department of Public Works and Buildings of the 
respondent. On the last mentioned date claimant, with other 
employees of the respondent, was engaged in watering re- 
cently-laid sod, and was working near the junction of U. s. 
Routes 40 and 67, between the cities of Collinsville and East 
St. Louis. 

While in the performance of his duties, he tripped over a 
three-inch hose which was being used in the watering process 
and fell heavily against a steel plate guard rail. He was 
immediately taken to the office of Dr. R. H. Graves in Collins- 
ville, where first aid treatment was administered, and was 
then taken to  St. Mary’s Hospital in East St. Louis. X-ray 
pictures were taken and it was ascertained that claimant had 
sustained a spiral fracture of the upper third of the shaft of 
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the left humerus and an avulsion fracture of the greater 
tuberosity of the left humerus. 

Claimant remained in such hospital until June 11, 1937, 
when he was returned' to his home. He remained under the 
care of Dr. Graves until September 29, 1937, when he was 
sent!to Chicago for examination by Dr. Thomas. Two days 
later he returned to  his home and remained there until Octo- 
ber 6, 1937, on which date he again went to  work f o r  the re- 
spondent and continued in such work until December 20, 
1937. On the last mentioned date he was sent to Dr. Thomas 
for  further treatment. He continued under the treatment of 
Dr. Thomas until January 14,1938, on which date he returned 
to his home, and on January 17, 1938, his services with the 
Department were terminated. 

There is no question but what a t  the time of the accident 
the claimant and respondent were operating under the provi- 
sions of the Workmen's Compensation Act ; that the injuries 
sustained by the claimant arose out of and id the course of 
his employment; that the respondent had notice of the acci- 
dent ; and that claim for compensation on account thereof 
was made within the time required by tbe provisions of the 
Act. Claimant at the time of the accident was fifty-two (52) 
years of age, was married, and had no children under the age 
of sixteen (16) years. 

All necessary first aid, medical, surgical and hospital 
services were furnished by the respondent, and claimant was 
paid compensation for temporary total disability at  the, rate 
of Nine Dollars and Forty-four Cents ($9.44) per week for 
the following periods, to  wit: F o r  the period from'May 15 to 
October 5, 1937, $194.11; f o r  the period Erom December 20, 
1937, to January 17,1938, $39.10 ; making a total of $233.21. 

No claim is made for any further temporary disability, 
but claimant seeks an award for the specific loss of the use 
of his left arm. 

The question of the extent of such loss and the rate and 
amount of compensation to be paid therefor, are the only 
questions in dispute herein. 

From the stipulation of the parties hereto, it appears that 
during the time claimant was in the employ of the respondent, 
he worked on two Federal projects, the first of which was 
commenced on March 22,1937 and which closed on September 
7th, 1937, and the other of which was authorized on August 
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16th, 1937 and closed on March 7th, 1938; that none of the 
men who were members of the gang on which claimant was 
working, worked in excess of Two Hundred (200) days dur- 
ing the year preceding the date of claimant’s injury. From 
such stipulation and other facts in the record, we conclude 
that claimant’s annual earnings must be computed on the 
basis of 200 times his daily wage of Four Dollars ($4.00), 
making his annual earnings Eight Hundred Dollars ($80@.00) , 
and his average weekly wage Fifteen Dollars and Thirty- 
eight Cents ($15.38). His compensation for temporary total 
disability therefore should have been at the rate of Seven 
Dollars and Sixty-nine Cents ($7.69) per week, instead of 
Nine Dollars and Forty-four Cents ($9.44) as hereinbefore set 
forth. As the result of such error in computation, claimant 
has been overpaid the sum of Forty-three Dollars and Sixteen 
Cents ($43.16) on account of temporary total disability. 

The medical witnesses differed widely in their conclu- 
sions as to the extent of the loss of the use of claimant’s left 
arm, and his resulting disability. He appeared personally 
in court fo r  inspection and examination. From such inspec- 
tion and examination, and from a consideration of all of the 
evidence in the record, we find that as the result of the acci- 
dent in question, claimant has suffered a loss of motion in the 
fingers of his left hand, the forearm and elbow of his left arm, 
and in his left shoulder, and that he has thereby sustained the 
permanent loss of forty (40) per cent of the use of his left 
arm; and that under the provisions of Paragraph (e) of Sec- 
tion 8 of the Workmen’s Compensation Act, he is entitled to 
to have and receive from the respondent compensation for 
the period of Ninety (90) weeks, at the rate of $7.69 per week, 
commencing May 15th, 1937, less the sum of $43.16, overpaid 
to him for temporary total disability as above set forth. 

All of such compensation has accrued at this time, and 
an award is therefore entered in favor of the claimant for the 
sum of Six Hundred Forty Eight and 94/100 ($648.94) Dollars. 

This award being subject t o  the provisions of an Act en- 
titled “An Act Making an Appropriation to  Pay Compensa- 
tion Claims of State Employees and Providing fo r  the Method 
of Payment Thereof’ ), (Illinois Revised Statutes 1939, Bar 
Assn. Edition, Chap. 127, Pars. 180-181) and being subject 
also to the terms of an Act entitled “An Act Making Appro- 
priations t o  the Auditor of Public Accounts for the Disburse- 
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ment of, Certain Moneys until the Expiration of the First 
Fiscal Quarter after the Adjournment of the Next Reg- 
ular Session of the General Assembly”, approved July lst,  
1939 (Sessions Laws 1939, page 117) ;--and being, by the 
terms of the first mentioned Act, subject to the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided by the foregoing Acts. 

I .  

(No. 3309-Claim denied.) 

NED A. BALDING, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinaon filed NGvember 1, 1939. 

I 
TRAPP & TRAPP, f o r  claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney .General, for respondent. 

CHARITABLE IxsnTuTIo?c-condzict of, governnzental functton. I n  the 
conduct of its Charitable institutions, the State exercises a governmental 
function. 

SAnm-neglzgenbe of anmates of-acts of  inmates of-State not laable for. 
The State i n  the exercise of its governmental functions is not liable for the 
negligence of, or the acts of inmates of its Charitable institutions, and a claim 
based on such negligence or such acts is  without legal foundation and must 
be denied. 

I 

MR. JUSTICE YANTIS delivered the opinion of the court: 

Claimant herein seeks payment of 0 ne Hundred Forty- 
Seven ($147.00) Dollars damages alleged to have been suf- 
fered because of negligence and carelessness of inmates at  
the Lincoln State School and Colony. 

The claimant alleges that in the 24th day of June, 1938 
certain of the inmates of said institution were allowed by the 
managers thereof to be a t  large to  perform farm labor f o r  the 
institution; that in order to  reach the farm land owned by the 
institution where they were to  perform such labor, the in- 
mates passed from the Home premises t o  such other land 
through the premises of the claimant; that in going through 
such lands, the inmates and patients carelessly, negligently, 
wilfully, and wantonly cut the wires of the division fence at 
or near the northeast corner of claimant’s premises, leaving a 
gap of about six feet in width through which about thirty-five 
head of cattle owned by the Institution entered claimant’s 
land; that they went across the first field and then through 

I 
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an open gate into a second field where claimant had hybrid 
corn, that the cattle ate, trampled and otherwise destroyed 
three and one-half (31/2) acres of such corn of the alleged 
value of One Hundred Forty-seven ($147.00) Dollars. 

The Attorney General has moved to  dismiss the com- 
plaint for the reason that the claim for damages is predicated 
upon alleged liability of respondent for the careless, negligent, 
wilful, and wanton conduct on the part of inmates of a chari- 
table institution maintained by the State, for  which the State 
cannot be held legally liable. 

The motion has been argaed’orally and Counsel for claim- 
ant has ably presented his theory and argument to distin- 
guish this case from the prevailing rule that- 

“The State in the conduct of its penal add charitable institutions is en- 
gaged in a governmental function, and in  the exercise thereof is not re- 
sponsible for the negligent acts of its servants, agents, or inmates, in the 
absence of a statute making it so liable.” 

Counsel f o r  claimant contends that there is a distinction 
between the functions of a State or its administrative agen- 
cies which are governmental in their character, and those 
which are proprietary, and that the activity of the State may 
be in part governmental and in part proprietary; further, 
that the farm land which was located some distance away 
from the institution buildings, was owned by the State in its 
proprietary character ; that in farming said land and in using 
the labor of its institution inmates therefor, the State was 
acting in a proprietary and not a governmental character; 
that the State should therefore be liable for any damages that 
may have resulted from the negligent acts of its employees, 
or in this case the institutional inmates, who were being sent 
out to  perform such farming operations. Counsel cites the 
case of Dr. Johm Hopkins vs. Clernson. Agricultural College 
of Soudh Carolina, 221 U. S.  636. The College was a State 
Agricultural Institution, the fee being in the State but the 
corporation, as equitable owner, being in possession. The 
College constructed a dyke to  protect its land, and in so doing 
damaged the adjoining property. The College was held re- 
sponsible, and in connection ’ with said citation, counsel 
further cites cases at page 243 in Volume 35 L. R. A. (N. S.) 
wherehhe rule is given, that- 

“Where State institutions of the character here considered are not re- 
garded strictly as agents of the government performing a governmental func- 
tion, they are generally held not to be immune from suit.” 

-5 



We have not heretofore nor can we now apply such dis- 
tinction to the State Penal and Charitable Institutions of the 
State of Illinois. The care and treatment of such inmates is 
definitely performed as a governmental function, and while 
the management of such institutions may see fit to have such 
inmates engage in various occupations, such activity is recog- 
nized as being for the primary purpose of occupying the time 
of such inmates. 

The gravamen of the charge here is not that the State 
mas or was not engaged, in a proprietary sense, in the opera- 
tion of farming activities, but that inmates of one of its Chari- 
table Institutions have committed a tort. The fact that they 
were housed on one part of the institutional premises, and 
were going to anothcr i’s not material, nor is it material to 
what work they might be assigned while there. The record 
does not disclose that such inmates had any right to go on or 
across claimant’s land. Their acts in cutting his fence in 

,order to  more freely cross his  premises was a tort  upon their 
part f o r  which no redress against the State has ever been 
provided by our Legislature. 

We are therefore confronted with the application of the 
previously stated rule of Isw that in the absence of a statute 
making the State liable, there is no legal liability on the part 
of the State f o r  the acts of inmates of its State Institutions. 
There being no legal liability, the Court of Claims mould not 
have authority to allow an award. In creating the Court of 
Claims the Legislatiire of Illinois did not create a cause of 
action nor a right of action in any given case, but merely 
provided a forum wherein claimants against the State might 
submit their grievance, and where, if a legal basis for redress 
was shown to exist, an award might be obtained. 

The fact that the Legislature has seen fit to provide such 
a forum where those who may have a valid claim against the 
State growing out of contractual and other relations may sue, 
does not lay the State open to  awards being made against it 
in such Court for  the negligent and tortuous acts of its agents, 
servants or  institutional inmates. As stated in the case of 
Minear vs. State Board of Agriculture, 259 Ill. at  P. 559-- 

“Even if such authority (the power to  be sued in  certain cases) was 
given, it would cover only actions ordinarily incidental in its operation and 
would not extend to cause8 of action like the present. There is a distinct 
difPerence between conferring suability as to debts and other liabilities for 
which the State’s prison is now liable and extending liability for causes not 
heretofore recognized.” 
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We are unable to distinguish the case at bar from the 
above and from the case of W o o d  vs. State, 9 C. C. R. 501, in 
which an inmate of the State Hospital at Jacksonville, Illi- 
nois, escaped and injured a woman on an adjoining farm. 
An award was therein denied for  the reasons herein stated. 

In the absence of a specific law providing fo r  liability by 
the State, no liability would accrue under the facts stated in 
the pending complaint. The motion of the Attorney General 
is therefore allowed and the complaint dismissed. ’ 

(yo. 2435-Claim denied.) 

ROSE WERCKMAN, Claimant, ws. STATE OF ILLINOIS, Respondent. 

Opinzon filed December 8, 1936. 

Rehearang danaed November 1, 1939. 

E’. K. LEMON, fo r  claimant. 

ARTHUR H. SHAY, f o r  intervening petitioner. 

OTTO KERNER, Attorney General ; JOHN KASSERMAN, As- 
sistant Attorney General, for respondent. 

WORKMEN’S COMPEN S A TI ON  ACT-only applacable t o  employees of State em 
gaged in extra-haxal-dous enterprases named an. The Workmen’s Compensa- 
tion Act does not automatically apply to all employees of the State, but only 
to those engaged in an  employment in a department of the State which is 
engaged in extra-hazardous enterprises named in  the Act. 

S ~ ~ ~ - D s p a r t m e n t  of  Fznance not engaged in extra-hazapdous enterprise 
under-employee of not wathzn provasaons of. One employed by the State as 
a Field Auditor and to perform other duties in the Occupational Tax Division 
of the Department of Finance does not come within the provisions of the 
Workmen’s Compensation Act, as such department is not engaged in an  extra- 
hazardous enterprise. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

Rose Werckman, the administratrix of the estate of John 
C. Werckman, deceased, filed her Application for  Adjustment 
of Compensation in this court on July 17, 1934, alleging that 
the deceased, John C. Werckman was employed by the State 
of Illinois as Field Auditor, and at other duties in the Re- 
tailers ’ and Occupational Tax Division of the Department of 
Finance, and had been so employed since the last week in 
August in the year 1933; that the offices of the Ritailers’ and 
Occupational Tax Division were located in what is known as 
the Public Service Building in the city of Springfield, Illinois, 
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and the deceased made his headquarters there while employed 
by the State; that on the 22d day of February, 1934, upon the 
direction of his immediate superior, the deceased went to 
Wheaton, County of DuPage, on matters concerning his e:m- 
ployment and conducted an investigation as to whether or 
not certain persons should pay a retailer’s or occupatiortal 
tax, as provided by the statute of the State of Illinois; that 
he conducted a hearing, and it then became his duty to return 
to Springfield to  the place of his employment and report his 
acts and doings and the result of his investigation. 

The application sets forth that the deceased was on his 
way to Springfield and had arrived in the city of Springfield, 
and was on a street known as Fifth Street, driving an auto- 
mobile, when the automobile in which the deceased was riding, 
collided with another automobile and the deceased was seri- 
ously injured. This accident occurred on the 23rd day of 
February, 1934. The deceased died the next day at  a hospital 
in the city of Springfield. His hospital bill was $22.50 and 
his physician’s bill was $15.00. 

At the time of his death, John C. Werckman, left him 
surviving the claimant as his widow, who was wholly depend- 
ent upon him and one child named Lura Jean Werckman, 
aged thirteen years, and it is alleged that she is partially de- 
pendent upon the deceased. At the time of Werckman’s 
death, he was receiving Two Hundred Dollars ($200.00) per 
month. 

An iiitervening petition was filed on behalf of the minor 
child of the deceased, by a former marriage, but the facts as 
above set forth constitute the grounds upon which this deci- 
sion must rest. 

The first question to  be determined is whether or  not the 
duties of the deceased brought him under the Compensation 
Act of this State, it being admitted that the deceased met his 
death in the manner herein set forth. 

Under the Court of Claims Act, the Court of Claims 
must administer the Workmen’s Compensation Act in the 
manner provided in the Workmen’s Compensation Act. Sec- 
tion 3 thereof provides that the provisions of the Act shall 
apply automatically and without election to the State * * * 
and t o  all employers and all their employees engaged in :my 
department of the following enterprises or businesses which 
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are declared to  be extra hazardous. Then follows ten sub- 
paragraphs. From that part of said Section 3 above referred 
to, it is apparent that the Act only applies automatically to  
an employee engaged in any one of the departments or enter- 
prises or businesses which are declared to  be extra hazardous. 

The Attorney General contends that the principal busi- 
ness or the ?hate is tne exercise of a governmental func- 
tion, and that such function in administering the Retailers’ 
Occupational Tax is not extra hazardous. Claimant contends 
that because the Department of Finance which regulates the 
collection of the Retailers’ Occupational Tax happens to be 
located in a rented building, which is subject to statutory or 
municipal regulations on account of fire escapes, boilers, ele- 
vators, etc., such employment is extra hazardous. 

Claimant further contends that at  the time the deceased 
met his death, he was on actual duty, and it was a part of his 
business to drive around over the State and make proper 
reports and investigations, and further contends that if the 
deceased traveled by automobile, he was under the Compen- 
sation Act, whether struck by another automobile or a train, 
and cites several cases to that effect. 

No question arises upon this record as to whether o r  not 
the deceased was in the performance of his duty but there 
must be something else in addition to  the performance of his 
duty to  bring the deceased under the Workmen’s Compensa- 
tion Act. He must have been employed in some employment 
which the Statute declares to be extra hazardous and men- 
tioned in said Section 3. It is admitted by claimant that an 
employer may be engaged in both a hazardous and a non- 
hazardous occupation, and urges that in this instance, the 
employer, the same being the State of Illinois, was and is 
engaged in both hazardous and non-hazardous employment or 
businesses. The business which consists of necessarily hous- 
ing people in buildings that are regulated by  la^ and 
ordinances for the protection of persons housed in the build- 
ing and those employed in it is regulated by statute, because 
the persons are necessarily situated there in constant danger. 
Claimant further urges that laws are made to regulate the 
being and driving of automobiles and other vehicles on city 
streets and hard roads and travel by railroads because per- 
sons engaged in that line of endeavor are in constant danger, 
and concludes that this makes persons so engaged come 
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within the classification of extra hazardous occupations, and 
as such compensable through the provisions of the Work- 
men’s Compensation Act. 

The statute provides as follows: “ In  any enterprise in 
which statutory or municipal ordinance regulations are now 
o r  shall hereafter be imposed for the regulating, guarding, 
use or  the placing of machinery o r  appliances o r  for the pro- 
tection and safeguarding of the employees or the public 
therein ; each of which occupations, enterprises or businesses 
are hereby declared to be extra hazardous and come under the 
Compensation Act.” 

Claimant’s petition for compensation does not set up 
sufficient grounds, but iiiasmuch as both sides argued this con- 
tention, me will pass upon it. 

It will be noted that the statute uses the word “enter- 
prise.” Now, in this instance, the State is nothing more or  
less than a tenant, in a building several citories high, subject 
to municipal and statutory regulations. The State does not 
own it, but merely occiipies a part thereof. It is difficult to 
see how this could be an “enterprise” or come within the 
definition of the term “business” as set forth in claimant’s 
brief. Claimant quotes from the case of Walah vs. Iwhstrial 
Cowmissiom, 345 Illinois, 356, wherein the term “business ’’ is 
held to  mean an employment which occupies a substantial 
portion of the time and attention of the one engaged in it. It 
caiiiiot be said that the State comes within this definition of 
the term “business. ” 

Vhether or not a person is within the provisipns of the 
Compensation Act must be determiiicd by the business itself. 
A familiar illustration is set forthh in Angerstein’s treatise on 
Workmen’s Compensation. The author of that work says 
that an employer might own a factory containing power- 
driven machinery, etc., which automatically would bring it 
under the act. All the employees of such, factory would be 
under the act regardless of what their duties were, just so 
long as they were engaged in any department of the business, 
and this would include stenographers, salesmen, clerical help, 
etc. Tht same employer might o ~ v n  and operate a clothing 
store entirely separate and apart from the factory, in which 
store there were no appliances or machinery of any descrip- 
tion. This clothing store, therefore, would not come under 
the act automatically, and the employees, therefore, would not 
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be under the act unless and until the employer had filed his 
written acceptance of the act with the Industrial Commission. 
If an employee of any department of the factory were in- 
jured, he would have no remedy except the measure of com- 
pensation provided by the act. An employee of the clothing 
store, would have no rights whatever under the Compensation 
Act unless the employer had affirmatively filed his written 
acceptance of the act, and the employee’s only possible rem- 
edy viodd be an action at  common law, in which in order to 
recover damages he would have to establish that the injury 
was due to  the employer’s negligence and that he, thc em- 
ployee, had not been negligent. 

The State of Illinois, with its multiplicity of departments, 
must be considered, insofar as the Workmen’s Compensation 
Act is concerned, the same as an employer engaged in sepa- 
rate and distinct lines, some of which are under the Compen- 
sation Act, as an illustration, the Highway Department, and 
some of which are not under the Act. Nothing appears in 
this case which would lead us to  the conclusion that the de- 
partment in which the deceased was employed, was extra haz- 
ardous within the meaning of the Compensation Act. The 
State was not maintaining a building o r  structure fo r  profit, 
or otherwise. Neither could it be successfully contended, that 
even though it could be said that the State was maintaining a 
structure, that such maintenance required a substantial por- 
tion of the State’s time and attention. 

We, therefore, conclude that the motion of the Attorney 
General must be sustained, and this cause dismissed. 

(No. 3107-Claim denied.) 

FREDERICIi  H. BARTLETT, AS TRUSTEE UNDER THE PROVISIoNS O F  A 

. TRUST AGREEMENT, DATED JANUARY 2, 1923 AND KNOWN AS THE 
FRED’IC H. BARTLETT REALTY CO., TRUST, CHICAGO TITLE AND TRUST 

COMPANY, A CORPORATION, AS TRUSTEE, UNDER THE PROVISIONS OF A 

TRUST AGREEMENT DATED OCTOBER 29, 1928 AND KNOWN AS TRUST 
No. 21768, AND FRED’K H. BARTLETT COMPANY, A COMMON LAW 

TRUST, Claimants, vs. STATE OF ILLINOIS, Respondent. 
Ofinion filed June 15, 1939. 

Rehearing denied November 14, 1989. 

MARK W. BEMIS and HADLEY & LEREN, for claimants. 
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JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, for respondent. 

DAMAGE TO rRoPmm-zcnamproved real estate-not taken f o r  pibl tc  usc- 
alleyed to h a m  been caused by co?tstrziction of publzc amprovoment-when 
evtdence insuflcient t o  sustain claim for -when award for denied. Where 
claimants a s  owners of unimproved real estate in an area where there are no 
settlers, claim damage to same, as the result of the construction of a public 
improvement they must show by a preponderance of the evidence, that as 
the result of such construction the fair, cash market value of same was less 
just after completion thereof than j us t  prior to the time of making, and fail- 
ing to do so, no damage is proven and an award will be denied. . 

JUSTICE C. H. LINSCOTT delivered the opinion of the 
court: 

The complaint in this case charges that Frederick H. 
Bartlett as Trustee under the provisions of a trust agreement 
dated January 2, 1923, and known as the Fred'k H. Bartlett 
Realty Company Trust, and the Chicago T'itle and Trust Com- 
pany a corporation as trustee under the provisions of a trust 
agreement dated October 29, 1928 and ]mown as trust No. 
21768 and Frederick H. Bartlett Company a common law trust 
under the provisions of respective trust agreements, are nom- 
inal claimants and the actual claimant herein is Frederick 
H. Bartlett Company. The Bartlett Company was engaged in 
Real Estate business primarily as a sub-divider and devel- 
oped many subdivisions in the counties of Cook, DuPage and 
Lake in the State of Illinois and other subdivisions in Wis- 
consin, Indiana and Michigan. . 

The complaint charges that on October 29, 1928 the Chi- 
cago Title and Trust Company a corporation as trustee, mas 
the legal owner and was lawfully possessed of certain land 
containing 69 acres more or less and described as follows: 

The North East Quarter of the North East Quarter and that  part of the 
North East Quarter of the North West Quarter, lying East of Joliet Road in 
Section Twenty-three ( 2 3 ) ,  Township Thirty-nine (39) North, Range Ten 
(10) East of the Third Principal Meridian, DuPage County, Illinois. 

The trustee held the legal title to  this property for the 
use and benefit of Frederick H. Bartlett Company, one of the 
claimants. It is further charged that in the year of 1928 the 
Frederick H. Bartlett Company subdivided the tract of land 
above described into a subdivision known as Roosevelt Hills 
Addition comprising 13 blocks containing 290 lots of various 
sizes. which subdivision is located entirely within the corpo- 
rate limits of the village of Glen Ellyn, 1)uPage County, Illi- 
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nois and the proof shows is approximately 22% miles west of 
the city of Chicago. The north boundary of this subdivision 
is the Illinois State Bond Issue Route No. 330 also known as 
Roosevelt Road and is directly connected with Liiicoln High- 
way on United States Route No. 30 a t  a point west of Geneva, 
Illinois. 

The East boundary of this subdivision is known as Illi- 
nois Route No. 53 which crosses the Roosevelt Road, and the 
West boundary of this addition is the Joliet Road, a north and 
south Public Highway with a macadam surf ace iiiaiiitainecl 
by the town of Milton, DuPage County, Illinois and the south 
boundary of the Roosevelt Hills addition is the South corpo- 
rate limits of the Village of Glen Ellyn. 

It is charged that this tract of land was ideally situated 
for the development of a first class subdivision containing 
some lots platted for business, located along Route 53 and 330 
and also for  residental purposes. That after the subdivision 
of the above described premises, the claimant Frederick H. 
Bartlett Company spent considerable money in advertising 
these lots for sale and the employment of a sales force. They 
did some grading and improving streets and made other ex- 
penditures that would increase a demand for these lots. A 
considerable number of the lots were sold on real estate con- 
tracts until the improvements made upon Route 53 and heue- 
inafter referred to. 

That on and subsequent to  November 2, 1933, the Chicago 
Title and Trust Company, a corporation, as tmstee under the 
provisions of a trust agreement dated October 29, 1928 and 
known as trust No. 21768, was the legal owner and lawfully 
possessed certain premises described in the complaint. It is 
charged in the complaint that the legal title of said premises 
was vested in Frederick H. Bartlett, as trustee and the Chi- 
cago Title and Trust Company as trustee and that they held 
title to respective lots fo r  the use and benefit of said Fkederick 
H. Bartlett Company. The object and purpose of the trust 
agreement does not appear in the pleading but sufficient evi- 
dence appears to show that part of the premises are held in 
trust. 

I t  is charged that about the first of November, 1932 pur- 
suant to an Act of the General Assembly of Illinois, the State 
Highway Department built a by-pass under the Roosevelt 
Road on what is known as State Highway No. 53 in front of 



I some of these premises and along the eastern boundary there- 
of beginning at  a point approximately 500 feet south of the 
North East corner of the subdivision which point was at the 
intersection of routes 53 and 330, so that the said Route 53 
was depressed and lowered on a certain grade below the level 
of certain of the lots to a depth of approximately 22 feet at  
the extreme North lot and the Highway Department also did 
erect an iron railing on top of and along the retaining wall 
adjoining said Highway and directly in front of a part of the 
premises hereinbefore referred to. 

It is charged that because of this construetion the value 
of the entire subdivision known as Roosevelt Hills Addition 
was greatly damaged and destroyed and the value of the lots 
facing route 53 and platted f o r  business purposes was entirely 
destroyed so that said lots had no value whatsoever for busi- 
ness or residential purposes and there is no means of ingress 
or egress to and from said lots facing said route 53 from the 
intersection of the said route 53 with said route 330, south t o  a 
point where the said route 53 reaches the normal grade level; 
that the value of said lots facing Route 330 has been de- 
stroyed for business purposes and are not tmitable for residcn- 
tial purposes due to their location upon a four lane arterial 
highway and due to the depressing of Route 53 as aforesaid 
and that the value of the lots located south of the said Route 
330 and west of said Route 53 so pIatted for  residential pur- 
poses, was nearly destroyed due to the destruction and loss of 
value of the business lots adjoining and facing said Routes 
Nos. 53 and 330. 

That since the construction of R,oute 53, many of the per- 
sons purchasing the lots in Roosevelt Hills Addition have 
failed to make the payments as therein specified and have 
allowed their rights i o  become delinquent and forfeited due 
entirely to the loss in valuation of the said. premises by virtue 
of the construction and depression of said Route 53. 

That since the construction of this under-pass, it is charg- 
ed that the Frederick H. Bartlett Company has been unable to 
sell any of the lots remaining unsold prior to the construction 
'of Route 53 and has been unable to sell arty of these lots sold 
by contract previous to  construction of Route 53. 

The complaint charges damages to the extent of $50,000. 
Considerable evidence was taken and the court viewed these 
premises personally. No buildings of any kind have been put 
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upon either of the lots described, and although the subdivi- 
sion was made several years ago, no business property has 
been erected. It is a matter of common knowledge that the 
Country has gone through a great business depression and 
these premises as well as all other premises have suffered ac- 
cordingly. There is much area in DuPage County that has 
been platted and many of  these lots so platted have not been 
sold and this is true in areas that have joining underground 
Highway passes and areas that do not join underground Righ- 
way passes. As said above the object and purpose of the 
Trust Agreement does not appear but from the information 
averred in the complaint the Trust Agreement apparently was 
executed prior to the time of the construction of Route 53 and 
the question of whether or not the Trust Agreements referred 
to  were made for the purpose of securing the payment of 
debts or obligations out of the sale of these lots, is one of 
conjecture. 

The testimony shows that these premises are about a mile 
and a half from Glen Ellyn. Glen Ellyn is a strictly residen- 
tial village and from 85 to 90% of its working population 
commute to the city of Chicago and are executives or  semi- 
executives in Chicago Business Institutions. Glen Ellyn is 
approximately 22Y2 miles from Chicago. The rail facilities 
between Glen Ellyn and Chicago are the Aurora and Elgin 
and the Chicago and North Western with 165 trains a day. 
Roosevelt Road, St. Charles Road and North Avenue are main 
highways between Chicago and Glen Ellyn. When the testi- 
mony was taken it was stipulated that claimant’s claim should 
be limited to  the following described property: 

Lots 31-32-33-35-36-38-39-40-41-42-43-44-45-46 in Block 1. 
Lots 1-2-6-7 and 9 in block 5. 

Roosevelt Hills subdivision of the North East Quarter of 
the North East Quarter and part of the North West Quarter 
of the North East Quarter of Section 23, township 39 North 
range 10 east of the 3rd principal meridian, DuPage County, 
Illinois. It was also stipulated that such title to  said lots 31, 
32, 33, 35, 36, 38, 40, and 44 in Block 1 and lots 6 and 7 in 
block 5 is vested in the claimant, Frederick H. Bartlett, 
trustee, and Title of said lots 39, 41, 42, 43,45 and 46 in Block 
1 and lots 1, 2 and 9 in block 5 Roosevelt Hills Addition is 
vested in the claimant Chicago Title and Trust Company as 
trustee and that the beneficial interest in said amounts is held 
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and retained by claimant Frederick H. Elartlett Company, a 
common law trust. The improvement on Route 53 as it passed 
under Route 6 or Route 330 at  the South line of Roosevelt 
Road was 18 feet and it gradually came to a grade at  a dis- 
tance of 440 feet South of the South line of Roosevelt Road 
and there is a similar construction on the North side of Roose- 
velt Road. On either side of Route 53, concrete walls from 
12 to 14 inches thick at the top, 42 feet apart between the curb 
and 44 feet between the two walls, were constructed; and a 
bridge on Roosevelt Road across Route 53  of reinforced con- 
struction with four lanes of concrete 40 feet wide was also 
constructed; and on either side of the travelled portion of the 
Highway, a sidewalk and a hand rail were built. 

Bryant Avenue is Route No. 53. At a point approxi- 
mately 800 feet West of Route 53 on what is known in this 
subdivision as Nicoli Way, a concrete road was built South 
from the main Highway on Roosevelt Roa.d, across Taft Ave- 
nue and East on Pershing Street to Bryant Highway. Lots 
31, 32, 33, 35, 36, 38 and 40 in Block 1 are on the South Half 
of Block 1 and front on Taft Avenue and each are 50 feet wide 
and approximately 129 feet in depth. ?'hey extend from a 
public alley way southerly t o  Taft Avenue. 

Lot 44 in Block 1 fronts on Bryant Avenue and is 25 feet 
in width and 110 feet in depth between the wall on the West 
side of Bryant Avenue and at  the East front of this lot  there is 
a strip some 20 or 25 feet in width. The title of the last 
named lot is vested in Frederick H. Bartlett, trustee and title 
to  lots 39, 41, 42, 43, 45 and 46 in Block 1 and lots I, 2 and 9 
in block 5 in this said addition is vested in the Chicago Title 
arid Trust Company. Block 5 lies immediately south of block 
1 and fronts on said Taft Avenue. Taft avenue is 66 feet 
wide and the north portion of Block 5 is approximately 160 
feet from the South side of the Roosevelt Road Highway. Lots 
1 and 2 in block 5 are approximately 66 feet wide and 116 
feet  in depth and front in an easterly direction. Lot 9 is ap- 
proximately 56 feet in width, 134.9 feet in depth and faces a 
northerly direction. Neither the lots fronting on Bryant Ave- 
nue or  Route 53 nor other lots in this Addition have been im- 
proved. Nicoli Way was improved by concrete IIighway a t  
the cost of the people of the State of IIlinois and it must be 
admitted that the value of the lots along the western end of 
Blocks, 1 and 2 have suffered little if any in damages by con- 
struction of the underground pass hereinbefore referred to. 
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Charles W. Boardman was called as a witness on behalf 
of the State. He testified he resided at 731 Highland Avenue, 
Glen Ellyn, Illinois; that he had live3 in Glen Ellyn since 1924 
and immediately prior thereto he had lived in Chicago. He 
had a license as Real Estate Broker and had been in the Real 
Estate business in Glen Ellyn for  1 2  years and had handled 
over 100 properties. He testified the highest and best use of 
these properties was for subdivision purposes. He was famil- 
iar with the work done by the State on Route 53. He knew of 
no sales in this particular vicinity since or before January 3, 
1932 except what had been sold by the LaSalle Realty Com- 
pany. He testified that the fair market value of all of these 
lots is $5.00 a front foot. He also testified that lots north of 
the subdivision known as the Roosevelt Garden Home Site 
had been offered a t  figures from $200.00 a lot upwards for 
50 feet lots where there were no improvements and that lots 
immediately north were listed for sale in his office during 1928 
and 1929 a t  prices of $200.00 and upward. That he did not 
take the trouble to list them for the reason that there was no 
demand for lots in that vicinity. While in some instances 
this witness ' testimony was perhaps not technically correct, 
considering his experience in the sale of lots in this vicinity 
and his knowledge of values, we would not be justified in 
ignoring his testimony. This witness also had an opinion as 
to  those lots bordering on Nicoli Avenue and that these lots 
had been increased somsyhat in value because Nicholi Ave- 
nue which is paved with concrete, brought them closer to the 
main travelled Highway on a road that had been paved. Evi- 
dence was introduced by the claimant and Hugo W. Celander 
who had been in the employ of the Frederick H. Bartlett Com- 
pany for 21 years selling these subdivision properties. He 
testified that he was familiar with the several lots above re- 
ferred to  and his attention was directed to the particular lots 
in question. He testified that  lots 41, 42 and 43 in Block 1 
were sold on January 12, 1930 for  the sum of $6,775.00 and 
Lot 44 in Block 1 was sold on April 18, 1931 for  $4,000.00 and 
Lots 45 and 46 in that same block were sold on October 1,1930 
fo r  $7,000.00. They were sold on contracts but the contracts 
were not carried out and were evidently cancelled after the 

' year of 1932. Other sales fo r  groups of lots were made for  
the sum of $40,000.00. 

Roy Spaulding also testified. He lived at Glen Ellyn and 
had been in the Real Estate business for 33 years in Glen 
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Ellyn. He had built 198 houses in Glen Ellyn, bought the 
vacant property and had opened up about six subdivisions in 
that vicinity. These subdivision contained from 10 up to  250 
lots, and was mostly since 1918. Generally speaking this wit- 
ness was of the opinion that these lots on Bryant Avenue were 
worth $30.00 per front foot cash in 1932. This was the value 
before the construction improvement and that after the con- 
struction improvement, these lots fo r  business purposes were 
valueless. It was his opinion that there had been a deprecia- 
tion of the value of Lots 1 and 2 in Block 5 of 25% to  50%. 
Lot 2 in Block 5 would be a 50% loss on a basis of $30.00 per 
front foot and lots 31, 32, 33, 35, 36, 38, 39 and 40 prior to  the 
separation of Grade would have sold for a t  least $10.00 per 
front foot and that after the separation of the Grade these 
properties were depreciated 25% that is from $10.00 a front 
foot to $7.50 per front foot. 

Joseph Wagoner also testified for  the claimant. He was 
a Real Estate Broker who lived at Glen ENyn and had been 
in the Real Estate business since 1915 selling residential and 
subdivision property. He said that these properties under 
discussion were approximately a mile and a half from the 
business section of Glen Ellyn; that he had examined this 
property for the purpose of testifying and was familar with 
all the circumstances. He was of the opinion that the lots 
along Bryant Avenue prior to the construction of the improve- 
ment were worth $35.00 a front foot because these had been 
sold for business purposes and that after the construction of 
the improvement, they were ruined as far .as business prop- 
erty was concerned. 

We have gone into the evidence sufficiently to show the 
general trend of the proof now before the court and from an 
examination of these premises and the surrounding premises 
including premises located near Chicago and also premises 
near to Glen Ellyn, and we are strongly impressed with the 
fact that these lots and lots in this vicinity back in 1928 and 
1929 were sold at high and speculative values and it is difficult 
for  us to see how lots 6, 7 and 9 in Block 5 have been affected 
by this improvement and it is also difficult fo r  us to see in 
what degree if any, lots 31, 32, 33, 35, 36, 38, 39 and 40 have 

. been greatly affected. The more reasonable view, it seems,' 
would be that these lots are just a part of a large area that 
has been subdivided, are unimproved and are on the same 
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basis as much other similar property in that locality now; 
there being no residents for  quite an area close to lots 41, 42, 
43, 44, 45 and 46 upon which no improvements were ever 
made, these having been zoned for  business purposes, these 
lots never had any value for business purposes except per- 
haps a speoulative value. Zoning country property for busi- 
ness in unimproved localities and on ordinary farm land that 
does not contain population, does not of itself create values 
which a court can recognize. If there had been improve- 
ments upon this property or if settlements had been made in 
these vicinities where there would be a use for grocery stores, 
meat markets, garages and the like, this court would look at 
this problem in a different way and what has been said of the 
other lots also applied to  Lots 1 and 2 in Block 5. 

We are of the opinion that the testimony introduced by 
the State is fair and reasonable and this testimony is also 
considered in the light of a personal inspection of these 
premises. 

An amard, therefore, on the grounds hereinbefore speci- 
fied, is denied. 

. 

(No. 3199-Claimant awarded $2,507.94.) 

JESSE G. FIVASH, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed November 14, 1939. 

WHEATLEY & COMBE, f o r  claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION n c T - w h e n  award for temporary tqtal dis- 
ability m a y  be made under. Where it appears that employee of the  State 
sustains accidental injuries, arising out of and in the course of his employ- 
ment, while engaged in extra-hazardous employment, resulting in  temporary 
total disability, an  award for compensation therefor may be made, in accord- 
ance with the provisions of the Act, upon compliance by employee with the 
requirements thereof. 

SAME-failure OY refusal of employee t o  submit t o  medical treatment 
offered by  employer-does not forfeit right t o  compensation-reduction or  
suspensxon o f - q h e n  wi th in  discretion of Court. Failure of employee t o  leave 
his home City, where he was as far  as is shown, being given adequate medical 
treatment for his injuries, and journey to distant City, for such treatment, 
does not of itself forfeit his right t o  compensation, but i f  such failure or re- 
fusal tends to either imperil or retard his recovery, it is within the discretion 
of the Court to reduce or suspend compensation. 
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MR. JUSTICE YANTIS delivered the opinion of the court: 

Claimant herein was employed by the Division of High- 
ways, Department of Public Works and Buildings, State of 
Illinois. On December 8, 1936 while engaged as a rodman in 
a party of engineers) on State Aid Route No. 20 in William- 
son County, Illinois, he slipped on some icy ground and fell 
on his right hip causing an intertrochanteric fracture of the 
right femur. There mas some delay in procuring an ambu- 
l p c e  but as soon as possible he was taken to the Herrin Hos- 
pital where first-aid, medical and surgical attention was fur- 
nished to  him by the State and he was there placed under the 
care of Dr. W. R. Gardiner of Herrin, Illinois, at the request 
of the Highway Department. Dr. Gardiner took an X-ray 
picture of the injured pelvis which disclosed the fracture, 
with some displacement of the ends of the femur. The frac- 
tures were reduced and weights attached to the limb, and 
after about two weeks a cast was applied t o  the limb, but this 
had to be removed because the claimant developed pneu- 
monia. The patient remained in the hospital until February, 
1937, and was then removed to  his home at Marion, Illinois, 
where he continued under the treatment of Dr. Alonzo N. 
Baker, of that city. His condition became worse and on Feb- 
ruary 18, 1937 the State Highway Department caused him to 
be removed to St. Andrems Hospital at Murphysboro where 
he was placed under the care of Dr. R. S. Sabine who discov- 
ered that the patient’s right foot was beginning to drop and 
to pull inward. On March 2, 1937 he was returned to ’his 
home at Marion under the care of Dr. Baker. During all of 
this period he had continued to  run temperature and could 
not move except by the use of two crutches. On May 1, 1937, 
under instructions from the State Highway Department at  
Carbondale, claimant returned to work and a “make-shift 
job’, was provided for him. He was supposed to draw gaso- 
line and make out tickets at  the Carbondale Highway Office, 
but, was unable to  do any substantial work because it was 
necessary f o r  him to use his crutches at  all times and appar- 
ently the only work he did during that month was a few 
clerical duties. On May 29, 1937 Dr. Bake; found that 
gangrene had developed 011 the right foot. The latter was 
red and discolored. The patient was taken to St. Luke’s Hos- 
pital in Chicago on orders from Mr. Lingle of the Highway 
Office, and was there placed under the care of Dr. Thomas. 
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Applications were given and the foot treated to  reduce the 
swelling, and according to  Mr. Fivash’st testimony the de- 
velopment of the gangrenous condition was stopped. On 
June 9, 1937 he mas sent to the Y. M. C. A. Hotel in Chicago 
by the State, but was unable to carry out the medical instruc- 
tions because of lack of facilities and being unable to  wait on 
himself. Mr. Pelzman from the Research Laboratory called 
on him each day and treated him with light rays and massage, 
and patient called at the Research Hospital twice to  see Dr. 
Thomas. Claimant returned to his home July 23, 1937 under 
the care of Dr. Baker who also prescribed massage of the in- 
jured limb. On August 11, 1937 claimant was again taken to  
Chicago by the Highway Department, where he stayed in the 
Y. M. C. A. Hotel under the care of Mr. Pelzmaii who resumed 
his former treatments under the direction of Dr. Thomas. 
The latter ordered a brace applied to the lower part of the 
injured limb in an effort to prevent the foot-drop. Patient 
again returned home August 31, 1937 ; went back to  Chicago 
in September to  St. Luke’s Hospital under the care of Dr. 
Thomas where he received physiotherapy treatment. He re- 
turned home November 1, 1937 and was sent back to  the 
Y. M. C. A. in Chicago from December 8th to December 21st, 
1937, and received treatments similar to  those previously 
given. 

At the hearing claimant testified that there mas no im- 
provement in his leg during his Chicago treatments; that he 
still had to  use crutches ; that his left arm was gradually be- 
coming lame; and that his lungs were troubling him during 
all of this time. That when he complained of his lungs in 
Chicago he was told that he was being treated there for the 
injured leg and if he needed treatment for other conditions he 
would have to go elsewhere for same. 

The record shows that on December 29, 1937 claimant 
was notified by M. K. Lingle that Dr. Thomas wanted him to 
return to  complete the treatments for his leg, and that trans- 
portation and board and lodging at the Y.  M. C. A. in Chicago 
had been arranged for. On January 3, 1938 Mr. Fivash noti- 
fied Mr. Lingle as follows: 

“It will be impossible for me to return t o  Chicago today for further 
treatment, as per your request, due to the fact that to date I have failed to 
see any material improvement in my foot and leg, and I am badly in need 
of other medical attention which has been denied me in  Chicago, as Dr. 
Thomas has told me that all he was getting paid fo r  was to  treat my foot; 
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therefore, it  will be necessary for me to remain a t  home t o  obtain this’atten- 
tion. Also due to the fact that my compensation has been cut down to such 
a small amount, it  is impossible for me to stay in Chicago and provide any- 
thing for my family a t  home. Thanking you for all past favors, I am, Yours 
very Resp.” 

On January 7, 1935 Mr. Lingle notified Mr. Fivash that 
if he failed to avail himself of the further treatment offered 
by Dr. Thomas, such action would serve ,as a definite refusal 
of treatment and that the State might a v d  itself of the pro- 
visions of the Compensation Law of Illinois to  suspend com- 
pensation when an employee refuses to submit to  such 
medical, surgical or hospital treatment as offered by the 
employer. 

Mr. Fivash made no reply and did not return to Chicago 
for any further care. 

All expenses for ambulance service, medical, surgical, 
x-ray, railroad, street car, bus, hotels, nurlsing, and appliances 
from the date of the injury December 8, 1936 through De- 
cember 31, 1939, so far as is known to the Highway Depart- 
ment have been paid by the State in a total amount of 
$1,501.63. 

Since he discontinued the treatments in Chicago his limb 
has continued to  have a drop-foot condition, and at  a physical 
examination in open court before the members thereof in 
April, 1939, the right foot was found to be in a diseased, 
swollen, inflamed state, and drainage in the bottom of the foot 
that indicated a continuing gangrenous condition. There was 
some movement from the hip but: in a highly reduced meas- 
ure. Claimant could not use the foot  but of necessity walked 
with a crutch, and he still wore a brace extending from below 
the knee and fastened underneath the ball of the foot for the 
purpose apparently of aiding in the correction of the drop- 
foot condition. The continued wearing of this brace with any 
binding effect therefrom doubtless tends to restrict circula- 
tion in the foot. 

Extensive evidence appears in the record from the testi- 
mony of the various doctors and others regarding the injury 
suffered by Mr. Fivash and the later lameness of his left arm, 
and the resultant effects from the pneumonia which he had 
in the early period of his hospital treatment. Counsel for 
claimant contend that the combination of these conditions 
hias resulted in his becoming permanendy and totally dis- 
abled, and that he is entitled to compensation on such basis in 



FIVASH v. STATE OF ILLINOIS. 147 

the sum of $4,450.00, less compensation paid, with an annual 
pension thereafter during his lifetime equal to eight (8) 
per cent of said sum of $4,450.00. 

Respondenb contends that claimant, having failed to  re- 
turn to  Chicago in January, 1938 when requested so to do by 
the Highway Department, forfeited his right to an award, 
under the theory that his original fracture which resulted 
from the accident in question was fully healed, and that his 
present condition is entirely the result of his negligence and 
failure to  continue with the treatments offered him at  the 
hands of Dr. Thomas in Chicago. 

Section 19(d) of the Workmen’s Compensation Act pro- 
vides as follows: 

’ 

“If any employee shall persist in insanitary or injurious practices which 
tend to either imperil or retard his recovery or shall refuse to submit ta 
such medical, surgical, or hospital treatment as is reasonably essential to  
promote his recovery, the commission may, i n  its discretion, reduce or suspend 
the compensation of any such injured employee.” 

Under the foregoing it is for the Industrial Commission, 
or in this instance the Court of Claims, in its discretion to 
reduce or suspend the compensation of any injured employee 
when it is brought to the attention of the court that such em- 
ployee is persisting in injurious practice. In  the present 
instance no application was ever made to the court in regard 
to  claimant’s failure to return to Chicago, and the record does 
not establish that his failure to  return has imperiled his re- 
covery, or that he did not receive adequate care after declin- 
ing to return to  Chicago. 

We do not desire to  attempt to recapitulate all the evi- 
dence of the various witnesses, but the court has carefully 
studied the testimony of all such witnesses and has had the 
benefit of personally viewing claimant’s condition. 

’ 

Our conclusion is : 
That claimant is entitled to an award under the Work- 

men’s Compensation Act for temporary total disability for a 
period of sixty-four (64) weeks, and f o r  specific loss of use 
of the right leg. Dr. J. B. Moore, of Benton, Illinois, a wit- 
ness called by claimant, was unable to explain the apparent 
involvement of the left arm. 

Dr. E. H. Deppe, of St. Louis, Missouri, called by claim- 
ant, testified that the latter had an almost complete paralysis 
of the right foot and toes. 
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Dr. Zach Hudson, of Marion, Illinoj s, claimant’s family 
physician, testified that he thought the complaint in the left 
arm was due to crutch pressure; that he made a test for 
tuberculosis and found no tuberculi germs. 

Dr. R. N. Baker testified to a complete paralysis of 
claimant’s right leg from the knee down but found nothing 
seriously wrong with his left arm. 

Dr. Charles W. Miller, of St. Louis, examined claimant 
on May 21, 193% and testified that he found no evidence of 
any pulmonary trouble, and that a complete physical examin- 
ation and x-ray of the chest disclosed the latter to be normal. 

As above indicated, we find that the evidence does not 
support an award for permanent total disability. 

Claimant’s annual earnings were $1,200.00 per year and 
his average weekly wage was $23.08. He had one child under 
sixteen (16) years of age at the time of the accident, and his 
compensation, based on-fifty-five (55) pe.r cent of his average 
weekly wage, should be computed at  $12.69 per week. Claim- 
ant was paid compensation until January 22, 1938 and his 
temporary total incapacity should extend to the maximum 
period of sixty-four (64) weeks. We therefore find that 
claimant is entitled to  an award as follows: 
For temporary total disability at $12.69 per week for  64 weeks. . . . . . $ 812.16 
Specific loss of use of the right leg, 190 weeks at $12.69 per week.. . . 2,411.10 

$3,223.26 
Less compensation paid from Dec. 9, 1936 to Jan. 22, 1938. ... ... .. . 715.32 

Balance due for  award ........................................ $2,507.94 

Compensation has accrued from the date of the injury to  
November 3, 1939-147 weeks at-$12.69 per week, or $1,865.43. 
Claimant has been paid the sum of $71!5.32 to apply on his 
compensation, leaving a balance of accrued compensation to 
November 3, 1939 of $1,150.11. Claimant is entitled to an 
award in the amount of $2,507.94 payable as follows, to-wit : 

$1,150.11 forthwith and the balance in weekly installments 
of $12.69 per week. The first installment being due and pay- 
able on November 10, 1939. An award is hereby made in 
favor of Jesse G. Fivash in accordance with the foregoing, in 
the sum of $2,507.94 payable as hereinabove stated. 

This award being subject to  the provisions of an Act en- 
titled “An Act Making an Appropriation to Pay Compensa- 
tion Claims of State Employees and Providing For  the 
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Method of Payment Thereof,’’ approved July 3, 1937 (Ses- 
sion Laws 1937, page 83), and being subject further to the 
terms of an Act entitled “An Act Making Appropriations to 
the Auditor of Public Accounts for the Disbursement of Cer- 
tain Monies Until the Expiration of the First Fiscal Quarter 
After the Adjournment of the Next Regular Session of’the 
General Assembly’’ (S. B. 123 as amended), approved July 
8, 1939;-and being, by the terms of the first mentioned Act, 
subject to the approval of the Governor, is hereby, if and 
when approval is given, made payable from the appropriation 
from the Road Fund in the manner provided for by the fore- 
going Acts. 
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(No. 3141-Claim denied.) 

SOCONY-VACUUM OIL COMPANY, INCORPORATED, Claimant, vs. STATE 

OF ILLINOIS, Respondent. 
Opinion filed November 14, 1939. 

WILSON & MCILVAINE, fo r  claimant. 

JOHN E. CASSIDY, Attorney ,General; MURRAY I?. MILNE, 
Assistant Attorney General, fo r  respondent. 

MOTOR VEHICLE LI CENSE Ems-amount of fixed from information sub- 
mitted by payer-claim f o r  refund where overpayment rnade-under  no corn- 
pulszon or  duress-award f o r  denied. Where the amounts of motor vehicle 
license fees are correctly computed in accordance with law, based on in- 
formation submitted by payer, and payment of same made without any 
compulsion or  duress, such payment i s  voluntary, and if amount is in excess 
of that rightfully due, no award can be made for refund of such excess. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

The claimant in this suit alleges that it paid license fees 
to  the State of Illinois in an amount in excess of the amount 
required to be paid under the terms and provisions of the 
statute. These fees were paid to  the Secretary of State’s 
office, the automobile department, at 120 South Ashland 
Avenue, Chicago, Illinois, which was the agency authorized 
to receive such license fees. 

Claimant further alleged that it owned and operated in 
Illinois, two 4-wheel trucks which come under the classifica- 
tion of second division vehicles under Section 2, Chapter 
951/2, 1937 Illinois Revised Statutes; that: one of said trucks 
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weighs 23,810 pounds when fully loaded and the other weighs 
23,360 pounds when fully loaded ; that claimant erroneously 
believed that the trucks each weighed over 24,000 pounds 
when fully loaded, and paid to the State of Illinois, $250.00 
each for truck license plates f o r  these two vehicles, that being 
the sum required by law for 4-wheel vehicles weighing more 
than 24,000 pounds when fully loaded. 

Claimant further alleged that sometime after these pay- 
ments were made, it discovered that each of the trucks 
weighed less than 24,0001 pounds when fully loaded; that it 
paid $500.00 for the license plates for bo;th vehicles; that 
under Section 9, Chapter 95Y2 Illinois Revised Statutes, 1937, 
it should have paid $150.00 each, o r  a total of $300.00 for 
license plates for both trucks, because each weighed 0~7er 
20,000 pounds when fully loaded but less than 24,000 pounds. 

Claimant asks for an award against the State for $200.00, 
being the amount of the overpayment. 

The Attorney General has made a motion t o  dismiss on 
the grounds that the claimant does not set forth-a claim which 
the State of Illinois as a sovereign commonwealth should dis- 
charge and pay in that therein claimant seeks an award repre- 
senting a refund of a portion of an automobile registration 
fee paid in 1937 without, protest and correctly assessed on the 
basis of an application filed by claimant. 

The facts averred in the complaint are taken as true and 
it appears that the claimant itself furnished all the facts to 
the Secretary of State upon which the license plates for these 
two vehicles were issued. The payments were not made 
under protest and the Secretary of State relied absolutely 
upon the information furnished by claimant. 

I n  the Attorney General’s brief, reliance is placed upon 
several cases heretofore decided by this court where it is held 
that where an illegal or excessive tax is imposed by reason 
of the negligence o r  inadvertence of the taxpayer, and tliere- 
after paid by him, such payment is not made under a mistake 
of fact, and therefore cannot be recovered. 

The claimant contends that the present case is not of the 
same nature as the cases relied upon by the Attorney Gen- 
eral, but that the present case is based upon an entirely dif- 
ferent principle, and that there is nothing in this case that 
would justify the assumption of the Attorney General that 

\ 
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the tax was paid with full knowledge of all the facts o r  that 
it was paid as a result of any negligence or inadvertence of 
the taxpayer. 

In  the case of A m e r i c a n  Can Co. vs. Gill, C o u n t y  Col- 
lec tor ,  364 Ill. 254, the Supreme Court of this State in its 
opinion filed October 14, 1936 held that taxes voluntarily paid 
cannot be recovered or refunded unless the statute expressly 
authorizes such recovery o r  refunding. The Supreme Court 
also held in that case that even though it is admitted that a 
misplaced decimal point in the assessment books resulted in 
multiplication of the valuation by 100, the taxes resulting 
from such erroneous increase in valuation do not constitute 
double taxation within the meaning of Section 268 of the Rev- 
enue Act, and such excess taxes, voluntarily paid for three 
successive years before the error is discovered, cannot be re- 
covered under said section. 

It is conceded by the Attorney General that the amount 
paid by claimant fo r  the license plates of the two vehicles in 
question, was.in excess of the amount which claimant was re- 
quired to  pay under the law. 

In  L e F e v r e  vs. C o w n t y  of L e e ,  353 Ill. 30, the Supreme 
Court of this State again held that taxes paid voluntarily and 
not under duress cannot be recovered by the tax-payer even 
though the tax be illegal. 

We have examined many authorities of this State, and 
this principle of law has always been applied, so far as we 
have been able to ascertain, by the Supreme Court, and we 
cannot, in a suit by a tax-payer seeking to recover funds 
wrongfully paid to an officer of the State, where he is acting 
within the scope of his authority, waive the rules of .law 
established by the Supreme Court of this State. These pay- 
ments were not made under duress and only upon the infor- 
mation furnished by the claimant. 

In the case of Standard Oil Co. vs. B o l l i ~ ~ g e r ,  D i r e c t o r  of 
F i izance,  et  al., 348 Ill. 82, it was held that the mere filing, at  
times of payment, of protests against the legality of a tax is 
of no avail in an action to  recover the tax paid where evidence 
of other conduct of the party so paying indicates a willing- 
ness to comply with the act imposing the tax and shows that 
the payment of the tax is voluntary, and the fact that the 
complainant believed that the penalties provided by the statute 

I 
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in question, would be operative against it if the tax were not 
paid is not sufficient to show involuntary payment. 

It is apparent that in this instance the claimant did that 
which it believed the law required of it, but this does not 
change the situation. 

In  the case of Richardson Ltdwicatimg Co. vs. Kimaey, 
337 Ill. 122, the rule is laid down that one who makes payment 
of a legal demand cannot be said to have made sueh payment 
involuntarily merely because he does so in the fear and belief 
that unless such payment is made he will be subjected to the 
penalties of a valid act, as the law presumes that every citizen 
freely and voluntarily discharges every duty which he be- 
lieves it imposes upon him, and no person will be heard t o  say 
that he was coerced to  do that which he believed the lam re- 
quired of him. 

In  the case before us there is not the slightest suggestion 
of coercion o r  duress. 

In t he  case last ci ted it was held that in the absence of 
fraud, taxes voluntarily paid cannot be recovered even though 
they are illegal because laid under an invalid law, where there 
is no statute authorizing such recovery. 

Claimant does not, point out any statute authorizing a 
recovery and we are of the opinion that this case comes on 
principle within the decisions of the, Supreme Court of Illi- 
nois herein referred to. 

The motion of the Attorney General will, therefore, be 
sustained and cause dismissed. 

(No. 2685-Claimant awarded $1,553.47.) 

STELLA A. THIEDOR, EXECUTRIX, ESTATE OF EMILY HILLIER, DECEASED, 
Claimant, os. STATE OF ILLINOIS, Respondent. 

Opinion filed November 14, 1$939. 

ARTHUR H. SHAY, for claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 

WOBKMEN’S COMPENSATION AcT-Rtate in  operation of Elgin State Hos- 
pital engaged in enterprise within meaning of. The State in the operation 
of the Elgin State Hospital is engaged in an enterprise or  business within 
the meaning of those words as used in the Workmen’s Compensation Act. 

SAME-attendant at within provisions of-when injury sustained by  
deemed accidental and arising out of and im the! course of employment. 

Assistant Attorney General, for respondent. 
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Where a person, employed as an attendant at the Elgin State Hospital is 
and has been for sometime past fully able to perform duties f o r  which 
employed, and while attending patient, on order 06 her superior to  and from 
dental office is stamped on and kicked by patient and a t  completion of 
return of patient collapses and becomes unconscious and thereafter unable 
to work, there is a justifiable conclusion that such person sustained an acci- 
dental injury and that same arose out of and in the course of her employment. 

Sam%--injury aggravating pre-existing disease-death of employee- 
employer liable for  conzpensation. Where employee of State sustains acci- 
dental injuries, arising out of and in  the course of her employment, while 
engaged in  extra-hazardous employment, and at the time and prior thereto, 
was suffering from a disease, which is aggravated or accelerated by such 
injury, resulting in total disability and subsequent death, compensation may 
be had for such injury. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

On March lst,  1934 Emily Hillier entered the service of 
the respondent as an attendant at the Elgin State Hospital, 
Elgin, Illinois, and continued to perform the duties of an at- 
tendant a t  that institution until October 26th, 1934. On the 
last mentioned date, she was instructed by the nurse in charge 
of Burr Cottage t o  take one Ruth Alpert, an inmate of the 
institution, to  the dental office which was about three blocks 
a~vay. Said Ruth Alpert had been an inmate of the institu- 
tion for some time, was then about thirty-three years of age, 
and mas about five feet, nine or ten inches tall. She was 
strong and vigorous and very stubborn and resistive; was 
difficult to  handle, and mas known as a runaway patient. 
Ordinarily, resistive and runaway patients were sent to  the 
dental office by bus, but on the day in question, no bus was 
provided, and Emily Hillier malked to  such office with the 
patient. On the way back to the cottage the patient was very 
resistive. She stamped on the attendant’s feet, kicked her in 
the legs, attempted to  get away, and resisted strenuously all 
the way from the dentist’s office back to the cottage. The 
nearer she got to the cottage, the worse she behaved, and the 
attendant had to  hold her arms and push and drag her back 
to the cottage. As she approached the cottage, Mrs. Hillier 
felt herself getting weak, and she collapsed and became un- 
conscious just  after she got inside the doorway. 

She was immediately placed in an ambulance and taken 
to the General Hospital on the institution grounds, where she 
remained until December 4th, 1934. After she left the hos- 
pital.she stayed with her son in Elgin f o r  about a week, and 



then returned to her daughter’s home in Streator, where she 
continued to live up to the time of the hearing herein. 

She claimed thab she was totally and permanently dis- 
abled as the result of injuries sustained on October 26th, 1934 
as aforesaid, and on $une 17th, 1935 she filed her complaint 
in this court. On June 19th, 1938, while her claim was still 
pending in this court, she died. On October 13th, 1938 her 
death was suggested of record, and pursuant to leave of 
court, Stella A. Thiedor, as Executrix of the Last Will and 
Testament of Emily Hillier, deceased, was substituted for the 
decedent as plaintiff in this cause. 

The Attorney General .raises the Eollowing questions, 
to-wit : 

1. Were the employer and the employee operating under 
the provisions of the Workmen’s Compensation Act a t  the 
time of the occurrence on October 26th, 1!334? 

Did iliIrs. Hillier sustain an accidental injury? 
I f  so, did the same arise out of and in the course of 

2. 
3.  

her employment ? 
I. 

Were the Employer and the Employee Operating Under 
the Provisioiis of the Workmen’s Compensation Act? 

It appears from the evidence in the record that the 
grounds of the Elgin State Hospital, including the Farm 
Colony, comprise about 900 acres ; the exact number of build- 
ings thereon is not disclosed by the evidence, but reference is 
made therein to the Main Building which has four stories, 
basement and attic ; also an electric lighting plant ; a general 
hospital; a machine shop; and a number of cottages, including 
Burr Cottage, Salster Cottage, Hogan Cottage, and Holden 
Cottage. The electric light plant is of the size ordinarily used 
in cities of 10,000 to 15,000 population. There is an electric- 
ally operated laundry; a machine shop with a lathe and mill, 
which machine shop contains sharp-edged cutting tools and 
instruments. 

From the foregoing statement, there can be no question 
but what the respondent, in the operation of the Elgin State 
Hospital, is engaged in an enterprise o r  business, within the 
meaning of those words as used in the Compensation Act, and 
as defined by our Supreme Court. Uphof vs. I.lzdustriaZ 
Board, 271 Ill. 312; Hahmemanm Hospital vs. Imd. COWL, 282 
Ill. 316; Board of Educatioqz vs. Imd. Corn., 301 Ill. 611. 
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The claimant contends that the enterprise in which the 
respondent was engaged, is an enterprise in which statutory 
or  municipal ordinance regulations were then imposed f o r  the 
regulating, guarding, use, or the placing of machinery or 
appliances, or for the protection and safeguarding of the 
employees o r  the public therein; also that such enterprise is 
an enterprise in which sharp-edged cutting tools or  imple- 
ments are used;-and that by virtue of Section Three (3) of 
the Workmen’s Compensation Act, the provisions of such Act 
apply automatically ‘to the employer and the employee 
therein. 

The Attorney General contends that municipal ordinance 
regulations have no application to State institutions and 
buildings, and that statutory regulations have no application 
to the State unless they are specifically made to  apply to  it. 

The facts in the record, however, disclose that the ma- 
chine shop on the hospital grounds contains sharp-edged cut- 
ting tools, and consequently the enterprise in question is 
directly within the provisions of Paragraph 7% of Section 
Three (3) of the Compensation Set, and therefore the claim- 
ant’s intestate and the respondent were automatically bound 
by the provisions of the Compensation Act. It therefore be- 
comes unnecessary to consider the question raised by the At- 
torney General as to the application of the provisions of 
Paragraph Eight (8) of Section Three (3)  of the Compensa- 
tion Act relative to  statutory or  municipal ordinance regula- 
tions. 

I1 and 111. 
Did the Claimant’s Intestate Sustain an Accidental 

Injury; and I f  So, Did the Same Arise Out of and in the 
Course of Her Employment 1 

The record shows that Mrs. Hillier was sixty (60) years 
of age a t  the time she entered the employment of the respond- 
ent; that she worked continuously from the time she entered 
such employment on March lst,  1934 until October 26th, 
1934, except for three days when she was in the hospital on 
account of a cold, and two o r  three days when she was laid 
up on account of vaccination, and that the time she so lost 
was afterwards made up by her. 

Dr. George L. Wilson, mho was ‘the family physician of 
the claimant’s intestate, testified that he examined her in the 
fall of 1933; that she then had diabetes millitis, a‘ light case; 
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that she had an increased blood pressure, sometimes 185, 
sometimes 200; that there was nothing in her blood pressure 
that would interfere with the performance of ordinary labor ; 
that she had a slight heart murmur; that the heart muscle was 
well compensated, and that there was noehing in any of such 
conditions which would interfere with the performance of 
ordinary labor on her part;  that he also examined her on the 
last of January, 1934, and her conclition was about the same 
as at the time of the previous examination. 

Claimant, was also examined at  the institution when she 
reported for work on March lst ,  1934. Her examination at 
that time showed a heart lesion, high blood pressure, and 
some diabetes. Notwithstanding that fact, she was accepted 
for work and continued to perform her cluties regularly and 
satisfactorily until October 26th, 1934 except for the few days 
that she was in the hospital as hereinbefore set forth. 

After her release from the hospital subsequent to the 
occurrence of October 26th, 1934, claimant diabetes was 
worse and she began taking insulin, which she had not taken 
prior to  that time;-she also complaiiied very much of 
anginal pains. 

Dr. Wilson also testified that Mrs. Hillier’s condition at 
the time of the hearing was such that she could not perform 
ordinary labor, and that she would never be able to do such 
work ; that in his opinion her then condition could result from 
her struggle with the patient; that such struggle mould have 
a tendency to increase the diabetic condition and increase and 
aggravate the heart condition; also that there was nothing in 
Mrs. Hillier’s history o r  physical condition to explain her 
condition at the time of the hearing except the occurrence of 
October 26th’ 1934. 

Dr. Wiltrakis, Senior Physician of the institution, who 
was in charge of the acute medical and surgical service, testi- 
fied that he had charge of claimant during the time she was 
in the hospital from October 26th, to December 4, 1934; that 
in consultation with Dr. Gabby o t  Elgin, a diagnosis of 
cotonary thrombosis was established; that in his opinion a 

.. violent struggle by a person in whom pre-disposing causes 
then existed, would aggravate and bring on coronary 
thrombosis. 

It appears from the medical testimony that thrombosis 
may result from an injury, or  it may result from disease. 
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However, if it is due to a trauma, it is of swift onset, whereas 
if it is due to disease, it is of slow onset. 

It is well settled in this State that where there is a pre- 
existing disease or  condition, if such disease or condition is 
aggravated or  accelerated under circumstances which can be 
said to be accidental, and disability results, such disability is 
the result of an accidental injury. C. cf3 A. R. R. Co. vs. Ind. 
Corn., 310 Ill. 502; Hahm vs. Irzd. Com., 337 Ill. 59; Canzerorc 
Joyce cf3 Co. vs. Imd .  Com., 324 Ill. 497 ; Simpson Co. vs. Imd. 

Considering the physical condition of Mrs. Hillier prior 
to the occurrence of October 26th, 1934, and her condition 
subsequent to that time, in connection with the medical testi- 
mony in the case, there can be no question but what the’oc- 
currence of October 26th aggravated the diabetic and 
coronary conditions which had previously existed, and pro- 
duced the condition which existed at  the time of the hearing; 
also that her condition at the time of the hearing was such 
that she could not perform ordinary labor, and would never 
ihereafter be able to do so. TiTe conclude, therefore, that 
claimant’s intestate sustained an accidental injury within the 
meaning of those words as used in the Compensation Act. 

The question as to  the construction of the words “arising 
out of and in the course of the employment,” has been before 
our Supreme Court in numerous cases, and the meaning of 
such words has been quite definitely determined. 

The rule as to when an accidental injury may be said to 
arise “out o f”  the employment is stated in the case of 
Mueller Construction Co. vs. Ind. Board, 283 111. 148, as 
f OllOTVS : 

“An injury may be said to  arise out of the employment when there is 
apparent to  the rational mind, upon consideration of all the circumstances, 
a causal connection between the conditions under which the work is required 
to be performed and the resulting injury. Under this test, if the injury can 
be seen to  have followed as a natural incident of  the work and to have been 
contemplated by a reasonable person familiar with the whole situation as a 
result of the exposure occasioned by the nature of the employment, then 
it arises out of the employment, but it excludes an injury which cannot 
fairly be traced to the employment as a contributing proximate ca,use and 
which comes from a hazard to which the workmen would have been equally 
exposed apart from the employment. The causative danger must be peculiar 
to the work and not common to  the neighborhood. It must be incidental 
to the character of the business and not independent of the relation of 
master and servant. It need not have been foreseen or expected, but after 

corn., 337 Ill. 454. 
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the  event it must appear to have had its origin in a risk connected with 
the employment and to have flowed from that  source as a rational conse- 
quence.” 

The rule there announced has been consistently followed 
by the Supreme Court. Vincennuzes Brid-ge Go. vs. Ilzdustriul 
Cornrnissiolz, 351 Ill. 444; Maxursky vs. Ind. Corn., 364 Ill. 
445 ; Scholl VS. I+td. Corn., 366 Ill. 588. 

The rule as to  when an accidental injury may be said to 
arise “in the course” of the employment is stated by our 
Supreme Court in the case of Atlmtic d? Pacific Tea Co. vs. 
Iad. Corn., 347 Ill. 596, as follows : 

I 

“An injury occurs i n  the course of the employment, within the meaning 
of the Workmen’s Compensation Act, when it takes place within the  period 
of the employment, a t  a place where the employee has the right to be, and 
whilk he is engaged in  performing the duties of the employment or something 
incidental t o  it.” 

Such rule has been followed in numerous cases since de- 
cided. Landon vs. Iuzd. Corn., 341 Ill. 51; Mt.  Olive Coal Co. 
VS. Imd. COW., 355 Ill. 222; Wabash Ry. C O .  VS. Imd. COW., 360 
Ill. 92. 

Mrs. Hillier’s injuries were sustained by her while she 
was in the performance of her ordinary duties, and by apply- 
ing the rules above set forth, we reach the conclusion that 
Mrs. Hillier’s disability arose out of and in the course of her 
employment, within the meaning of those words as used in 
the Compensation Act, and that she was completely disabled 
from the time of such injury on October 26th’ I934 until the 
date of her death on June 19th, 1938. 

The record does not disclose whether her death resulted 
from the injuries she sustained on October 26th, 1934 or from 
other causes. 

Notice of the accident was given to the respondent, and 
claim €or compensation on account thereof was duly made 
within the time required by the Compensation Act. 

Mrs. Hillier’s annual earnings, computed in accordance 
with the provisions of Section 10 of the Compensation Act, 
were Eight Hundred Forty-nine Dollars and Sixty Cents 
($849.60) and her average weekly wage -mas Sixteen Dollars 
and Thirty-four Cents ($16.34). 

Claimant’s intestate was totally disabled from the time 
of her injury on October 26th, 1934 until the date of her death 
on June 19th, 1938, and the claimant is therefore entitled to 
an award for One Hundred Ninety and one-seventh (190-1J7) 
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weeks’ compensation at Eight Dollars and Seventeen Cents 
($8.17) per week, to wit, Fifteen Hundred Fifty-three Dollars 
and Forty-seven Cents ($1,553.47), payable in accordance 
with the provisions of the Workmen’s Compensation Act. 

The total amount of such compensation has accrued ai. 
this date, and award is therefore entered in favor of the 
claimant for Fifteen Hundrtd Fifty-three Dollars and Forty- 
seven Cents ($1,553.47). 

This award being subject t o  the provisions of an Act en- 
titled “An Act Making an Appropriation to  Pay Compensa- 
tion Claims of State Employees and Providing for the Method 
of Payment Thereof, ” (Illinois Revised Statutes 1939, State 
Bar Association Edition, Chapter 127, Pars. 180-181), and 
being subject also to  the terms of an Act entitled “An Act 
Making Appropriations to  the Auditor of Public Accounts 
for the Disbursements of Certain Moneys Until the Expiration 
of the First Fiscal Quarter After the Adjournment of the Next 
Regular Session of the General Assembly, ” approved July 1st 
1939 (Session Lams 1939, page 117);- and being, by the 
terms of the first mentioned Act, subject to  the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Fund in the 
manner provided by the foregoing Acts. 

(No. 3271-Claimant awarded $3,207.79.) 

ALPHONSUS L. DIEL, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed Novenaber 15, 1939. 

WILBER H. HICHMAN, for claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION AcT-gzLard at &ate penal institution entitled 
to  benefits of-when award may be made under. Where guard at Illinois 
Penitentiary sustains accidental injuries, arising out of and in  the course 
of his employment, an award for compensation therefor may be made, in 
accordance with the provisions of the Act, upon compliance by such injured 
person with the requirements thereof. 

SAME-ZOSS of l e g - w h a t  constitutes. The loss of any substantial por- 
tion of the leg constitutes the loss of the leg within the meaning of the 
Workmen’s Compensation Act. 

’ 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 
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This claim was filed on June 8, 1938, asking damages in 
the sum of $10,000.00 hecause of injuries incurred by claim- 
ant while a guard at the Illinois Penitentiary, Joliet branch, 
on o r  about November 10, 1937. 

It appears from the record that claimant had been em- 
ployed in the same capacity in which he was working at the 
time of the accident since May, 1934. During the forenoon, 
and to the best of claimant’s recollection, on November 10, 
1937, the claimant was guarding some prisoners on the honor 
farm and they were hauling in posts and using a hay-rack. 
Claimant mas standing on this rack which was about three 
and one-half feet from the ground. When the horses started, 
claimant lost his balance and in an attempt to protect himself, 
jumped to the ground, injuring his right foot. He continued 
in the employment, although there were days that he was 
unable to work, until February 8, 1938, when he went to  the 
hospital at the institution. It appears from the record that 
on the suggestion of the Warden, Mr. Ragen, because the in- 
stitution hospital was not properly equipped to take care of 
the claimant, the claimant, who was a veteran of the World 
War, went t o  Hines Veterans Hospital on February 10, 1938, 
and remained there until May 28, 1938. His right leg was 
ampitated on March 4, 1938 above the knee. The claimant 
returned to  work at  Joliet Penitentiary on August 12, 1938 
at the same rate of pay that he received prior to the accident. 

It appears from the record that claimant drew his full 
pay up to March 1, 1938, although he had been at the Hines 
Hospital since February 10th of that year. 

The complaint in this case was filed on June 8, 1938, and 
proper notice was given by the claimant within thirty days 
after the accident. 

During the year immediately prior l o  the date of the 
injury, he had received $112.75 per month, and in addition 
thereto he had received board and room, laundry, barber 
work, cleaning and pressing and a garage for his automobile, 
and he is willing t o  compute those services at  the rate of 
$24.00 per month. On July I, 1937, his pay was raised to 
$118.75 per month. It appears that at that time his wife came 
to live a t  Joliet from their home in Paris, Illinois; that she 
came sometime during the month of July, 1937, and thereafter 
the claimant continued to receive the benefits previously re- 
ceived, except that he no longer occupied ;z room at the peni- 
tentiary. Although married, he has no children. 

I 
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The State did not pay any of his bills at the Hines Hos- 
pital; that because of the fact that he was a former soldier, 
the Federal Government paid these bills and furnished him 
with an artificial leg. 

Claimant’s right leg was amputated half way between 
the knee and the hip. Prior to  the date of the injury he had 
never had any trouble with his right foot, and had no other 
injury after the accident before his foot and leg became in- 
fected. The foot was at first sore and slightly discolored on 
the bottom. The skin then broke open and infection set in on 
the ball of the foot between the second and third toes just at 
the toe. 

The court finds that it has jurisdiction of this case under 
the Workmen’s Compensation Act and that due notice was 
properly given and the complaint filed within one year. 

The Compensation Act provides that: - 
“If the period of temporary total incapacity for work lasts more than 

six working days, compensation equal to  fifty per centum of the earnings 
but not less than $7.50 nor more than $15.00 per week, beginning on the 
eighth day of such temporary total incapacity and continuing as long as 
the temporary total incapacity lasts, but not after the amount of compensa- 
tion paid equals the amount which would have been payable as a death 
benefit under paragraph ( a ) ,  Section 7, if the employee had died as a result 
of the injury a t  the time thereof, leaving heirs surviving as provided in  
said paragraph (a), Section 7: Provided, that in the case where the tem- 
porary total incapacity for  work continues for a period of more than thirty 
days from the day of the injury, then compensation shall commence on the 
day after the injury.” 

Other provisions of the Compensation Aot provide that: 
“For the loss of a leg, or the permanent and complete loss of its 

use, fifty percentum of the average weekly wage during one hundred and 
ninety weeks.” 

In  the case of Payne vs. Industrial Commissior~, 296 Ill. 
223, at 229 it was held that no distinction is made under the 
Act between the loss of the whole leg and the loss of a part 
of the leg. The loss of any substantial portion of the leg con- 
stitutes th.e loss of the leg within the meaning of the Act, and 
the court held that the amputation of the leg ten inches above 
the ankle joint entitled claimant to compensation for the loss 
of the leg. 

The entire period of temporary total disability need not 
follow immediately after the injury but is concluded when 
the injury has reached a permanent stage. 

Peabody Coal Co. vs. Industrial Commissiow, 308 Ill. 
133. 

-6 
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Under Sections 7 and 8 of the Compensation Act it is 
necessary to  refer to Section 10 of the same Act for the basis 
for computing the compensation: 

(a) The compensation ^shall be computed on the basis of the annual 
earnings which the injured person received as sdary,  wages or earnings 
if in the employment of the same employer continuously during the year 
next preceding the injury. 

(i) To determine the amount of compensation for each installment 
period, the amount per annum shall be ascertained pursuant hereto, and 
such amount divided by the number of installment periods per annum. 

This court has held in the cases of Clarence E. Vaugh, 
which was decided by this court on February 8, 1938 and Wil- 
liam E. Bauer, which was decided by this court on May 11, 
1938, numbers 2840 and 2934 respectively, as follows, that: 

“A guard or attendant at  a State penal o r  charitable institution is 
entitled to  the benefits of the Workmen’s Compensation Act of Illinois even 
though his duties may-pertain to inmates who work on farm land constituting 
a part of such institution.” 

From the facts in this case, we find that the claimant’s 
injuries arose out of and in the course of his employment. 

It appears from the facts in this case that claimant was 
paid for non-productive time and t h a t  he made a demand for 
compensation six moiiths from the date of the injury is not 
denied but admitted by the State. It also appears that he 
made a demand upon Warden Ragen on February 10, 1938, 
before he went to Hines Hospital. 

Claimant had received an increase in salary on July 1, 
1937, from $112.75 to $118.75. His wife went to live with him 
at Joliet on or  about July 1,1937, and from then on he did not 
occupy his room at the institution. Using the customary basis 
of $24.00 per month fo r  maintenance and which the claimant 
admits against his own interest though stating that the main- 
tenance was worth more than that, but that he is willing to  
accept for the purposes of this claim and using the further 
customary basis of $6.00 per month for room, it appears that 
the maintenance which the claimant did not avail himself of 
to the extent of $6.00 per month from July 1, 1937, was offset 
by the increase in pay which he received beginning July 1, 
1937. 

From the facts in evidence, it appears that from Noreni- 
ber 10, 1936 to  July 1, 1937, a period of 7 2J3 months, the 
claimant was paid at the rate of $112.75 and in addition re- 
ceived maintenance valued at  $24.00 per month, or  a total of 
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$136.75 per month, which for the period of 7 2J3 months 
would amount to a total wage payment of $1,048.42. It fur- 
ther appears that for the period from July l, 1937 to  Novem- 
ber 10, 1937, the claimant was paid on a basis of $118.75 plus 
maintenance which he received in kind, of a value OP $18.00 
because he did not occupy the room which would have been 
furnished him by the institution had he desired, making a 
total wage payment of $136.75 per month for a period of 4 1/3 
nionths or a total wage payment during that period of time 
immediately preceding his accident of $592.58. The total 
wages received by claimant while employed by respondent in 
the same capacity totals $1,641.00, per year, or the sum of 
$31.55, as the average weekly wage. One half of $31.55 
amounts to  $15.77, which is more than the maximum provided 
by the Compensation Act. Claimant did not have any chil- 
dren under sixteen years of age. He is, therefore, only en- 
titled- t o  the sum of $15.00 per week compensation. His tem- 
porary total disability did not commence until February 8, 
1938 mhen he went to  the hospital at the institution and con- 
tinued until August 12, 1938 when he returned to his work 
a t  the Stateville Penitentiary, or a period of 185 days, or 
26 3J7 weeks. On the basis of $15.00 per week for the period 
of 26 3/7 weeks, claimant would be entitled to  the sum of 
$396.43 temporary total disability compensation. However, 
the claimant was paid his full salary during the month of 
February, 1938, although he only worked seven days, which 
mas one-fourth of that month of twenty-eight days, and he 
received one-fourth of his maintenance of $18.00 or $4.50, or  
a total of $123.25, while he should have received one-fourth 
of $136.75, the total of his cash wages and his maintenance, 
or $34.19, which is the amount which, the claimant actually 
earned during the month of February, 1938 as against the 
amount which he actually received of $123.75. The claimant 
was, therefore, over-paid the sum of $89.06 for that amount. 
This should be deducted from the sum of $396.43, which 
leaves a balance of $307.37, being the amount of temporary 
total disability to  which the claimant is entitled. 

Having lost his right leg about midway between the knee 
and the hip; he is also entitled to 190 weeks a t  the rate of 
$15.00 per week, or the further sum of $2,850.00 for the 
specific loss of the leg. 

Claimant also claims that there is due him the further 
sum of $79.50 for other and additional hospital and medical 

. 



164 

services. Under Exhibits 3, 6, 7,8 and 9 of his own testimony, 
he is only entitled to  $50.42, the difference of $29.08 not being 
shown either in any Exhibit or in his own testimony, and we 
can only allow the sum of $50.42. 

We, therefore, hold that claimant is entitled to  the sum 
of $307.37, being the amount of ternporiu-y total disability, 
the sum of $2,850.00, being for the specitic loss of the right 
leg, and the sum of $50.42 for other and additional hospital 
and medical services, o r  the total sum of $3,207.79; and that 
claimant is now entitled to have and receive from the respond- 
ent the sum of $307.37, being the amount of temporary total 
disability, the sum of $50.42 fo r  other and additional hospital 
and medical services, and the sum of $981.43 being the 
amount of compensation that has accrued from August 12, 
1938 to November 13, 1939, (being 65 3J7 weeks a t  $15.00 
per week), in all, the sum of $1,339.22; and the remainder of 
said award to-wit the sum of $1,868.57 to be paid to  hi.m at  
the rate of $15.00 per meek, said sums to be  paid on the dates 
when claimant usually received his salary checks. 

This award being subject to  the provisions of an Act en- 
titled “An Act making an appropriation t o  pay compensation 
claims of State employees and providing for the method of 
payment thereof,” approved July 3, 1937 (Session Laws 1937 
page 83), and being subject further to  the terms of an Act 
entitled “An Act making appropriations to  the Auditor of 
Public Accounts f o r  the disbursement of certain moneys until 
the expiration of the first fiscal quarter after the adjournment 
of the next regular session of the General Sssembly” (Senate 
Bill 123 as amended) approved July 8, 1939;-and being, by 
the terms of the first mentioned Act, subject to the approval 
of the Governor, is hereby, if and when approval is given, 
made payable from the appropriation from the General Fund 
in the manner provided for  by the foregoing Acts. 

KEHOE v. STATE OF ILLINO.[S. 

(No. 3203-Claimant awarded $1,600.00.) 

JANE KEHOE, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion  filed November 16, 1!)89. 

A. J. CLARITY and FRANK R. EAGLETCIN, for claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 
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WOBICMEN’S COMPENSATION Am-injuries resulting in death of employee 
within provisions of-when award m a y  be made for .  Where employee of 
State sustains accidental injuries, arising out of and in the course of his 
employment, while engaged in extra-hazardous employment, resulting in his 
death, an award for compensation therefor may be made, to  those entitled 
thereto, in  accordance with the provisions of the Act, upon compliance with 
the requirements thereof. 

SaME-employee o n  hourly basis-not employed continuously for one 
year preceding injury-when annual earnings determined o n  basis of 200 
working days in year. Where it appears that claimant, who was paid on 
hourly basis had not been in employ of State for one whole year, preceding 
injury, was employed in  a department of the State, the work of some 
divisions of which continued throughout the year, but that the work that 
claimant was engaged in at the time of such injury was operated for less 
than two hundred working days in each year, his annual earnings will be 
computed upon the basis of two hundred times his average daily earnings 
fo r  the purpose of determining compensation. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

For some time prior to, and on the 18th day of August, 
A. D. 1937, claimant’s son, Donald Kehoe, was employed as a 
laborer in the maintenance department of the Division of 
Highways, Department of Public Works and Buildings of the 
State of Illinois, and on the last mentioned date was engaged 
in painting Turtle Creek Bridge, located on S. B. I. Route No. 
2 just north of the Village of South Beloit, Illinois. While 
engaged in the work of his employment, the ladder upon 
which he was working was struck by an automobile driven 
by one Herbert Johnson, as the result of which said Donald 
Kehoe was thrown against one of the beams of said bridge 
and sustained a fracture of the skull, as well as other injuries, 
from which he died within the course of a few minutes. 

From the evidence in the record it satisfactorily appears 
that on the 18th day of August, A. D. 1937, the said Donald 
Kehoe and the respondent were operating under the provi- 
sions of the Workmen’s Compensation Act of this State; that 
on said date the said Donald Kehoe sustained accidental in- 
juries which arose out of and in the course of his employment, 
and which resulted in his death on the same day; that notice 
of the accident was given to  the respondent, and claim for 
compensation on account thereof was made within the time re- . 
quired by the provisions of the Compensation Act; that said 
Donald Kehoe was not in the employ of the respondent f o r  
the full year immediately preceding the accident; that his 

’ 
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daily wage was Fifty Cents (50c) per hour, and he worked 
eight (8) hours per day; that at the time of the accident in 
question he was twenty-five (25) years of age, and unmar- 
ried; that he left him surviving the claimant Jane Kehoe, 
his mother, with whom he resided at the time of his death, 
as well as eight (8) brothers and sisters; that Donald Kehoe’s 
father left the family about twenty-two (22) years prior to 
the accident in question, and has not since been heard from; 
that said Donald Kehoe was the only one of claimant’s chil- 
dren who contributed anything towards her support within 
the period of several years prior to  the death of said Donald 
Kehoe. 

The eridence satisfactorily shows that Herbert Johnson, 
who mas the driver of the automobile,mhic:h struck the ladder 
on which claimant’s intestate was working, died as the result 
of the accident in question; that he owned no money o r  prop- 
erty out of which a jud-ment coukd be satisfied either in 
whole or in part. 

The only questions in dispute are: 
1. The basis upon which the compensation is to  be com- 

puted. 
2. The extent of the dependency of“ the claimant Jane 

Kelioe. 
3. The amount of the compensation to which she is en- 

titled under the provisions of the Workmen’s Compensation 
Act. 

The basis for computing the compensation to  be paid 
under the provisions of the Workmen’s Compensation Act in 
cases of this kind is fixed by Section 10, Paragraphs (a) ,  (b),  
( e ) ,  (d) ,  and ( e )  which read as follows: 

The compensation shall be computed on the basis of the annual 
earnings which the injured person received as salary, wages or earnings 
if in the employment of the same employer continuously during the year 
next preceding the injury. 

Employment by the same employer shall be taken to mean employ- 
ment by the same employer in the grade in which the employee was employed 
at the time of the accident, uninterrupted by absence from work due to 
illness or  any other unavoidable cause. 

If the injured person has not been engaged in  the employment 
of the same employer for the full year immediately preceding the accident, - the compensation shall be computed according to the annual earnings which 
persons of the same class i n  the same employment and same location, 
(or if that be impracticable, of neighboring employrnents of the same kind) 
have earned during such period 

“(a)  

(b) 

(c)  
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(d)  As t o  employees in  employments i n  which i t  is the custom to  
operate throughout the working days of the year, the annual earnings, if 
not otherwise determinable, shall be regarded as 300 times the average 
daily earnings in  such computation. 

(e )  As to employees in  employments in which i t  is  the custom t o  
operate for a part of the whole number of working days in each year, such 
number, if the annual earnings are not otherwise determinable, shall be used 
instead of 300 as a basis for computing the annual earnings: Provided, the 
minimum number of days which shall be so used for the basis of the year’s 
work shall be not less than 200.” 

Claimant contends that Kehoe was engaged in the work 
of maintaining highways; that such work is an employment 
in which it is the custom to operate throughout the working 
days of the year; that Rehoe’s annual earnings should be 
determined in accordance with the provisions of the afore- 
mentioned paragraph (d) ; that under the provisions of such 
paragraph, his annual earnings should be determined by mul- 
tiplying the amount of his daily wage, to wit, Four Dollars 
($4.00 J , b37 three hundred (300). 

The respondent contends that Icehoe was working as a 
painter; that painting is an employment in which it is the 
custom to  operate fo r  a part of the whole number of working 
days in each year; that Kehoe’s annual earnings should be 
determined in  accordance with the provisions of the afore- 
mentioned paragraph (e) ; that under the provisions of such 
paragraph, his annual earnings should be determined by mul- 
tiplying the amount of his daily wage by 200. 

The basis upon which the compensation is to be com- 
puted, therefore, depends upon the proper construction of the 
several paragraphs of said Section 10 of the Compensa- 
tion Act. 

The matter of such construction was before our Supreme 
Court in the case of IZz~da vs. Industrial Board, 283 Ill. 550, 
where the court, on page 543, said: 

“It is a cardinal rule i n  construing statutes that they are to be Eonstrued 
so as to give effect to each word, clause and sentence, so that  no word, clause 
or sentence shall be considered superfluous or void, (Groxcr vs. People. 206 
Ill. 464; People vs. Flyna, 2‘65 id. 414; 36 Cyc. 1128); and a statute should 
be so construed, if possible, as to give to each word and sentence its ordinary 
and accepted meaning. (Groxw  vs. People, supra.) The word ‘minimum’ 
is defined as ‘the least possible quantity, aniouqt or degree that can be 
assigned in a given case or  under fixed conditions.’ (New Standard Dict.; 
27 Cyc. 793.) I n  reaching the proper construction to be placed upon any 
provision of a statute the whole should be construed together in order to 
get the intention of the legislature, as one part may furnish an  explanation 
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of another. Read- 
ing all of said section together we think it is quite manifest that the legis- 
lature intended, if the employment operated all the working days of the 
year and an injured employee’s wages were not determinable otherwise, that 
three hundred should be.taken as  a basis from which to  calculate his com- 
pensation; that if the employment operated only a. part of the working days, 
such number, if the injured employee’s annual earnings were not otherwise 
determinable, should be takeii as a basis, but that in  any event no less than 
two hundred days should be used in such computation. Paragraph (c)  has 
reference, obviously, to  a situation where the employee has not worked for 
the same employer a full year prior to  the accident, whether persons in  
that employment customarily worked all of the working days in  the year 
or not. Paragraph (d )  has reference solely to a situation where the employ- 
ment operated all of such working days and provides the method of com- 
puting compensation if not otherwise determinable, while paragraph (c )  
is intended to cover a different situation-that is, awertaining a basis where 
the working days are intermittent-and where in this proviso an express 
limitation is added, viz., that no less than two hundred days shall be taken 
as the minimum. (Harper on Workmen’s Compensation, sec. 172.) Para- 
graph (c)  does not provide, a s  do some of the other paragraphs, that if 
the annual earnings are not otherwise determinable two hundred days shall 
be used as a basis but does clearly state that in  any event the minimum 
shall not be less than two hundred days, and this was the construction put 
upon this statute by the Industrial Board in this proceeding and i t  has been 
so construed by the board in  other cases.” 

The only other authorities cited by counsel for either 
side, bearing upon this question, are the following: Stell- 
wageiz vs. Ind. Corn., 359 Ill. 557 ; Truax-Traer Coal Co. vs. 
Imd. Co., 362 Ill. 75 ; and Pzlttkarner vs. Ircd. Corn., 371 Ill. 498; 
21 N. E. 2d, 575. 

There is nothing in any of such cases which conflicts in 
any way with the views expressed in the r?uda case, supra. 

In the SteZZwa,geiz case, the employer was engaged in the 
real estate business, and although his hasiness apparently 
operated all of the working days of the year, yet the work of 
the employee was part time work. I n  that case the court 
said: - 

“The employment of defendant in  error was such that it would cus- 
tomarily engage him only a part of the whole number of working days, 
depending upon the weather and circumstances. In such case Section 10e 
applies, and the award was properly based on a daily wage of $8.00 multi- 
plied by the two hundred day minimum to determine the average annual 
earnings.” 

As we view the matter, the several provisions of Section 
10 must be considered together in order to obtain the true 
intent and meaning of the section. 

(Maiss vs. Metropolitan Amusement AAs’n., 241 Ill. 177.) 
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Although the work of some of the divisions of the High- 
way Department continues throughout the working days of 
the year, yet the work in which claimant’s intestate was 
engaged at the time of his death operated less than 200 work- 
ing days during the year. 

Claimant’s intestate was not engaged in the employment 
of the State f o r  the full year immediately preceding the acci- 
dent, and the annual earnings during such period, of persons 
of the same class, in the same employment and same location, 
does not appear from the record. 

Considering said Section 10 as a whole, and considering 
also the aforementioned decisions of our Supreme Court con- 
struing the meaning of such section, and considering the facts 
.in the record, we.conclude that the annual earnings of the 
claimant’s intestate must be ascertained by multiplying his 
daily wage, to wit, Four Dollars ($4.00), by the two hundred 
(ZOO)  day minimum. 

, The extent of the dependency of the claimant, Jane 
Kehoe, is a question of fact, and the amount of compensation 
to which she is entitled must be determined in accordance 
with the provisions of Section Seven (7 )  of the Workmen’s 
Compensation Act. 

Counsel f o r  claimant contends that she was totally de- 
pendent upon the earnings of her son f o r  her support, and 
that the amount of compensation to which she is entitled must 
be computed in accordance with the provisions of paragraph 
(b) of said Section Seven (7)  which provides, in effect, that 
where an employee does not leave a widow, child o r  children 
whom he was under obligation to support, but leaves a parent, 
husband, child or children who at the time of the injury were 
totally dependent upon the earnings of the employee, then the 
compensation shall be “a sum equal to four times the average 
annual earnings of the employee, but not less in any event 
than two thousand five hundred dollars and not more in any 
event than four thousand dollars. ’ 

The respondent contends that the dependency of the 
claimant upon the earnings of her son was but partial, and 
that the amount of compensation to which claimant is entitled 
must be computed in accordance with the profisions of Sec- 
tion (c) of said Section Seven (7) ,  which provides, in effect, 
that if the employee leaves no widow, child or children whom 
he was under legal obligation to  support, but leaves any 

I 
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parent or parents, child or  children, who at the time of the 
injury were partially dependent upon the earnings of the 
employee, then the compensation shall be “such proportion 
of a sum equal to four times the average annual earnings of 
the employee as such dependency bears to  the total depend- 
ency, but not less in any event than one tliousand dollars and 
not more in any event than three. thousand seven hundred 
fifty dollars. ” 

I t  is clear from the facts in the record that the claimant 
was not totally dependent upon the earnings of her son f o r  
her support. 
son, claimant maintained a rooming house in which she kept 

For several years prior to  the death of he r ’  

one or two regular boarders, and also served meals to such 
boarders and others. Her earnings were not large, but they. 
constituted a substantial portion of the cost of her mainte- 
nance, and consequently the amount of compensation t o  which 
she is entitled must be considered on the basis of partial 
dependency rather than total dependency. 

The facts in the record show that Dcliiald Iiehoe was an 
exceptionally fine young man; that he was extremely devoted 
to  his mother; that he was the only one of her children who 
provided for her support, all of her other children being mar- 
ried and having families of their own ; that during the school 
year he attended school at Dubuque and worked before and 
after school hours and on holidays at  any work he might be 
able to get, and thereby provided for his own support, main- 
tenance and education; that during the summer months he 
was extremely active and managed to keep employed the 
greater part of the time at  some kind of ivork ; that during the 
year preceding his death his earnings in the summer months 
from his employment by the State of Illinois aggregated 
$223.70, all of which mas turned over to  his mother; that in 
addition to  such sum he earned small amounts from other 
employers during the summer and thereby provided for his 
own wearing apparel and miscellaneous items of living ex- 
penses and made small contributions to his mother. 

No amount of money t,hat this court could award the 
claimaiit would compensate her for the loss she has sustained 
by reason of the death of her son. Hc~wever, in allowing 
awards in compensation cases, we must be governed solely 
by the provisions of the Workmen’s Compensation Act, and 
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our award can be determined only in accordance with the pro- 
visions of such Act. 

After carefully considering all of the evidence in the 
case, including the earnings of the claimant from her rooming 
house and from serving meals, as well as the earnings and 
coiitributions of her son, we have concluded that the depend- 
&cy of the claimant upon the earnings of her son was fifty 
per cent (507’) of the total dependency. 

Four times the average annual earnings of Donald 
Kehoe, as hereinbefore set forth, aggregates Thirty-two Hun- 
dred Dollars ($3,200.00), and therefore the afiount of com- 
pensation to which claimant is entitled in accordance with the 
provisions of the Workmen’s Compensation Act, is Sixteen 
Hundred Dollars ($1,600.00), payable in weekly installments 
of Seven Dollars and Sixty-nine Cents ($7.69) , commencing 
August 19, 1937. 

Compensation has accrued from August 19, 1937, to 
November 15, 1939, to wit, for One Hundred Seventeen (117) 
weeks; that is to say, the sum of Eight Hundred Ninety-nine 
Dollars and Seventy-three Cents ($899.73). 

Award is therefore entered in favor of the claimant f o r  
the sum of Sixteen Hundred Dollars ($1,600.00), payable as 
follows, to wit: The sum of Eight Hundred Ninety-nine Dol- 
lars and Seventy-three Cents ($899.73) shall be paid forth- 
with ; and the balance of said award, to wit, the sum of Seven 
Hundred Dollars and Twenty-seven Cents ($700.27) , shall be 
paid in weekly installments of Seven Dollars and Sixty-nine 
Cents ($7.69), commencing November 22, 1939. 

This award being subject to  the provisions of an Act 
entitled “An Act making an Appropriation to Pay Compen- 
sati0.n Claims of State Employees and providing for the 
Method of Payment Thereof” (Illinois Revised Statutes 1939, 
State Bar Association Edition, Chapter 127, Pars. 180-181), 
and being subject also to the terms of an Act entitled “An 
Act making Appropriations to  the Auditor of Public Ac- 
counts for the Disbursement of Certain Moneys until the 
Expiration of the First Fiscal Quarter after the Adjournment 
of the next Regular Session of the General Assembly,” 
approved July 1, 1939 (Session Laws 1939, page 117) ; and 
being, by the terms of the first mentioned Act, subject to  the 
approval of the Governor, is hereby, if and when approval is 
given, made payable from the appropriation from the Road 
Fund in the manner provided by the foregoing Acts. 

. 
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(No. 3 4 0 6 4 l a i m  denied.) 

JOHN JAMES CRATTY, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed December 12, 1939. 

MARY DOUBET CASSELL, CLARENCE W. HEYL and RICHARD 

JOHN E. CASSIDY, Attorney General;; GLENN A. TREV:R, 

J. KAVANAGH, for claimant. 

Assistant Attorney General, for  respondent. 
NEcmGmcc-employees of Division of Highwags-State not liable for- 

rule of respondeat superior not  applicable t o  State-award cannot be made 
for damages resulting from, on grounds of equity and good conscience. 
In the construction and maintenance of its public highways, the State 
exercises a governmental function and is not liable. for  damages to persons 
or property, caused by either a defect in the construction o r  failure to 
maintain same in a safe condition, or for the malfeasance, misfeasance or 
negligence of its officers, agents or employees in connection therewith and 
no award can be made therefor under any theory of law or equity. 

MR. JUSTICE YANTIS delivered the opinion of the court: 
On September 25,1937 plaintiff mas employed as an auto- 

mobile salesman by one Joe Fisher. H’is complaint recites 
that on that date while engaged in the performance of his 
duties, he called upon a prospective customer a t  a building 
located on what is commonly designated as “Plank Road” 
in Peoria County, lying below and parallel with State Route 
No. 116 at a point where a certain bridge built by the State 
of Illinois connects with said Route; that Route No. 116 is 
about thirty-five or forty feet above “Plank Road,” and that 
there is a flight of steps leading down t o  the road from said 
Route. The stairway was erected by the State of Illinois to 
provide a connection from the road to the Route. It is con- 
structed of cement and an iron railing is placed along the edge 
of the stairway to be (used as a support f o r  persons trai-eling 
such stairs. 

The complaint further alleges that the State by its agents 
and servants in so constructing and maitntaining the stairs, 
carelessly, negligently and recklessly failed to securely fasten 
the iron railing, and permitted same to remain in a dangerous 
and unsafe condition, and that plaintiff being unaware thereof, 
while ascending the steps on the day stated took hold of the 
railing which gave way, causing him to lose his balance and to 
fall a distance of thirty feet from said steps to  the “Plank 
Road.” Claimant suffered serious injuries as a result of the 
fall which confined him to the hospital for almost eleven 
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months, and incurred hospital and medical bills aggregating 
.Three Thousand Nine Hundred Ninety-nine ($3,999.00) 
Dollars. 

At  the time plaintiff was injured he and his employer 
were operating under the Workmen’s Compensation Act of 
Illinois, insurance thereunder being carried with the Travel- 
ers Insurance Company of Hartford, Connecticut. Payment 
of compensation was contested before the Industrial Com- 
mission but eventually a settlement was made whereby the 
Insurance Company paid claimant Four Thousand Three 
Hundred Forty ($4,340.00) Dollars. The hospital and medi- 
cal bills were settled for One Thousand Nine Hundred Fifty- 
seven ($1,957.00) Dollars. The claim recites that in case of 
any award hereunder, said Insurance Company would be en- 
titled to  subrogation in the above sum of Four Thousand 
Three Hundred Forty ($4,340.00) Dollars, and claimant here- 
in seeks an award of Twenty-five Thousand ($25,000.00) Dol- 
lars to cover medical and hospital bills past and future, and 
loss of earning ability, permanent disability, pain, and suf- 
fering. 

The Attorney General has filed a motion to dismiss the 
complaint for the reason that-same does not set forth a com- 
pensable claim, in that it is predicated upon alleged liability 
of the State t o  respond in damages for personal injuries al- 
leged to  have been caused by the negligence of the agents and 
servants of the State in the construction of said stairway and 
rail; that the rule of “Respondeat Superior” not applying to 
the State, no legal liability rests upon the State for the negli- 
gence of its agents, and that even if the condition as alleged 
be true no right to an award would accrue. 

We have held in numerous cases that in the maintenance 
and construction of its hard surfaced roads the State is 
engaged in a governmental function, and that in such con- 
struction and maintenance the State is not liable for damages 
caused by defects in construction or negligence upon the part 
of its employees or  agents. (Harmorc vs. State, 9 C. C. R. 26; 
Cavatio vs. State, 9 C. C. R. 245.) 

As there is no statute in Illinois by which the State is 
made liable for thp negligence of its employees, this court is 
without authority to enter an award against the State for  the 
unfortunate injuries suffered by claimant. The motion of 
the Attorney General is allowed and the claim dismissed. 
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(No. 3361-Claim denied.) 

UNITED OIL CORPORATION, Claimant, us. STATE OF ILLINOIS, 
Respondent. 

Opinion filed December 12, 1939. 

’ 

I~ENWORTHY, SHALLBERG & HARPER, for claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILSE, 
Assistant A ttoriiey General, f o r  respondent. 

TAX-oil inspectioii fees-provision i n  Xtatute fo r  refund of-fuilzwe to  
co?nply w i t h  bars awurd. Where Statute contains a provision whereby oil . 
inspection fees, paid on oil shipped out of State, may be refunded, payer 
must comply therewith and if it fails to do so the Court is without authority 
to make an award for any refund. 

MR. JUSTICE YANTIS delivered the opinion of the court: 
This claim was filed February 17, 1939, seeking an award 

of One Hundred Forty-six and 26/100 ($1 46.26) Dollars as a 
refund of inspection fees on petroleum products shipped out- 
side of the State of Illinois during the years 1934-35-36-37. 
During that period claimant was engaged in the distribution 
of such products in the City of Rock Island, Illinois, and paid 
to the Department of Finance inspection €ees on gasoline re- 
ceived by it. Certain portions’of such products were shipped 
outside of the State after inspection. 

Section 13 of the Oil Inspection Act (‘Par. 13, Ch. 104, Ill. 
Revised Statutes-1935) as it read during the period covered 
by this claim, provided as follows: 

“The fee for inspecting petroleum products shall be at the rate of 
3 cents for each 100 gallons contained in  the total quantity represented by 
the samples. 

“However, when petroleum products shall be shipped outside of the 
State after inspection, the person so  making such shipment shall be given 
credit by the department for such fees, if notice of such shipment out of 
the State, properly acknowledged and sworn to before a Notary Public is 
given the department, together with such other and further information 
relating to such shipment as the department may require, not later than 
the 15th day of the following month.’’ 

In  its claim claimant recites- 
“No$ice of such shipments out of the State, properly acknowledged and 

sworn to by P. L. Welch, as President, before a Notary Public, was given 
the Department of Finance of the State of Illinois in accordance with said 
statute”; 
further, 

“That on receipt of said notices claimant was immediately billed by 
the Department of Finance of the State of Illinois for inspection without 
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allowance of any credit to claimant for the gasoline gallonage shipped 
outside of the State of Illinois.” 

The Attorney General filed a motion to  dismiss the claim 
on the ground that it was insufficient upon its face. This con- 
tention was overruled and the motion to dismiss was denied. 
The claim is now submitted upon a stipulation whereby the 
claim is to be considered upon the complaint and a report filed 
herein by the Supervisor of Motor Fuel Tax and Oil Inspec- 
tion Divisions. 

The report in question gives an itemized list of the dates 
on which the reports to  the Motor Fuel Tax Division of the 
Department of Finance were filed by claimant for the respec- 
tive months; also the month which such report represented 
and the dates of the respective monthly reports upon which 
same were acknowledged, as shown by the Notary’s Affidavit. 

The report discloses that the earliest date at which any of 
the reports were filed was the 18th day of the following month 
for  which such report was made, and others varied from that 
date up to the 23rd of the month following that for  which a 
report was then being made. 

The Notary Public’s acknowledgment dates on the re- 
spective reports vary from the 16th to the 19th of the respec- 
tive subsequent months. 

It is apparent that compliance with the requirements of 
the statute above cited, was not made whereby a refund might 
be obtained if the required report was made “not later than 
the 15th day of the following month.’’ 

This court has been repeatedly called upon to hold that 
the only basis upon which moneys paid into the State for  a 
legitimate tax can be refunded, is where such payment is 
made under a mistake of fact, or where the statute under 
which the payment is required, contains some proviso directly 

Where such proviso f o r  a refund is contained in the stat- 
ute, and the taxpayer shows compliance with such conditions, 
a payment can be made. Where a failure to  so comply is 
shown, this court has taken the position and does now believe 
that it is without authority to authorize an award to the claim- 
ant f o r  such refund. (National Lock Go. vs. State, 8 C .  C. R. 
320.) 

’ 

authorizing a refund under stated conditions. e 

The claim is hereby denied and the cause dismissed. 
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(No. 3113-Claim denied.) 

J. BURRELL DAVENPORT, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed January 9, 1940. 

FRANK M. RAMEY, for claimant. 

JOHN E. CASSIDY, Attorney General ; GLENN A. b T ~ ~ ~ ~ ~ ,  
Assistant Attorney General, for responde:nt. 

Workmen’s compensation act-making claim for compensatiom and filing 
application therefor within tima fixed by Section 24 of Act-condition pre- 
cedent to jurisdiction of Court-Section 10 of Court  o,f Claims Act inapplicable 
in  claims under Act-furnishing medical services is not payment of compensa- 
tion under. The question presented here has been before this court on num- 
erous occasions and was fully discussed and decided in Crabtree vs. State, 7 
Court of Claims Reports, 207 and in Anker vs. State, ante, this volume and 
the opinions in those cases are decisive herein. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

On August 14, 1937, claimant filed his complaint in this 
court alleging that on March 26, 1933, the claimant was in 
the employ of the State of Illinois as a State Highway Patrol- 
man or as a Highway Maintenance Policeman of the Division 
of Highways, Department of Public Works and Buildings of 
the State; that on said date, while in the course of his em- 
ployment in the City of Hillsboro, on Route 16, and while 
taking an injured person t o  a hospital at Hillsboro, and driv- 
ing through the traffic, both bones in his right leg were 
broken in an accident, and claimant was thereby hindered and 
prevented from attending to  and transacting his duties; that 
his leg never fully recovered; that he nom suffers a permanent 
injury to this leg, and that he is in great rlain and suffering. 

That a t  the time of the accident, claimant was receiving 
One Hundred Fifty Dollars ($150.00) per month for services 
assuch Highway Patrolman; that he was .paid a salary up to 
and including June 15,1933; that the respondent has paid the 
sum of One Hundred Fifteen Dollars and Twenty-five Cents 
($115.25) to the Hillsboro Hospital on account of services 
rendered to the claimant, and the respondent has also paid 
the sum of One Hundred Fifty Dollars ($150.00) an account 
of doctor and medical bills rendered on account of said injury. 
Claimant alleges that there is now due from the respondent 
to claimant the sum of Fifteen Dollars ($15.00) per week from 
June 15, 1933 to December 22, 1933, being twenty-seven 
weeks, amounting to  the sum of Four Hundred and Five Dol- 
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lars ($405.00) as computed according to the provisions of the 
Workman’s Compensation Act of the State of Illinois and 
according to  Section 6 of the Court of Claims Act of the State 
of Illinois; that there is also due from respondent to claimant, 
compensation for permanent disability on account of the in- 
jury to his right leg; that no claim has been presented to any 
State Department of the State of Illinois, or to any State 
Officer of the State of Illinois. A Bill of Particulars was at- 
tached to  the complaint, making the same claim. 

The Attorney General filed a motion to dismiss and as 
one of the grounds stated that the application for compensa- 
tion was not filed within one year after the date of the injury 
or within one year after the date of the last payment of com- 
pensation, as provided by Section 24 of the Illinois Work- 
men’s Compensation Act and Section 6, subsection 6 of the 
Court of Claims Act. 

Counsel for claimant argues that he is not limited to one 
year in which to file this claim, but that the statute of limita- 
tions in this kind of a case is five years. Among other things, 
counsel argues that Section 10 of the Court of Claims Act pro- 
vides for. a limitation of five years and that this is controlling. 

If the claimant in this case has any claim at all, it is 
under the Workmen’s Compensation Act. 

Section 6 of the Court of Claims Act gives the court the 
power to  hear and determine the liability of the State for 
accidental injuries or death suffered by any employee of the 
State, etc., in accordance with the rules of the Workmen’s 
Compensation Act. Here is a statutory direction to  determine 
this case in accordance with the rules of the Workmen’s Com- 
pensation Act. 

Section 24 of the Workmen’s Compensation Act provides 
that an employee has only one year to file a claim after the 
receipt of the last payment of compensation. This is jurisdic- 
tional. See Crabtree vs. State of Illinois, 7 C. C. R. 207; 
DuQuoin School District vs. Ind. Corn., 329 Ill. 543; Chicago 
Board o f  Underwriters vs. I d .  Corn., 332 Ill. 611. 

This claim was not filed for more than four years 
after th i  accident. It is averred that he was paid, apparently 
for unproductive labor, up to June 15, 1933. Holding this to  
be a payment under the Compensation Act, much more than 
a year elapsed between then and the date of filing this claim, 
which was August 14,1937. 
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STATE OF ILLINOIS. 

The motion of the Attorney General must be sustained 
and the claim dismissed. 

(No. 3047-Claimant awarded $2,623.02.) 

B. S. PEARSALL BUTTER CO., a CORPORATION, (Claimant, vs. STATE OF 

ILLINOIS, Respondent. 
Opa?zzon filed Junuary 9 ,  1940. 

SCHNELL & EAKIN, for claimant. 

JOHN E. CASSIDY, Attorney General:, MURRAY F. MILNE, 

Co~~sac~-cancel la t ion  of-when breach of. When one of two contracting 
parties has partially performed and i s  ready, able and willing and offers to 
fully perform all of the obligations undertaken by him in  a contract, and 
the other party without any legal justification or excuse refuses to accept 
such performance and cancels the contract, he is guilty of a breach of the 
contract and an  action will lie f o r  damages for such breach. 

Assistant Attorney General, f o r  respondent. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

Claimant seeks an award of Two Thousand Six Hundred 
Twenty-three and 06Jl.00 ($2,623.06) Dollars for damages 
alleged to have been occasioned by a breach of contract. 

The record discloses that claimant, a corporation organ- 
ized under the laws of Illinois, in response to notice to pros- 
pective bidders, submitted on June 20, 1935, a bid for the sale 
and delivery of 55,200 gallons of milk at the rate of 600 gal- 
lons per day to the Chicago State Hospital at Dunning, Illi- 
nois, during the period between July 1 and September 30, 
1935, at  a price of $.2345 per gallon. 0 1 1  June 21, 1935, the 
respondent accepted the offer and the Division of Purchases 
and Supplies issued claimant a purchase order therefor. 

At the time claimant was awarded the contract it held 
Permit No. 274 issued by the Board of Health of the City of 
Chicago on July 1, 1934, and expiring June 30, 1935, by which 
claimant was permitted to  deliver milk pasteurized by it at 
its plant at  Elgin, Illinois, into the City of Chicago. . 

The specifications attached to  the contract in question 
provided that- 

“The Milk Ordinance, passed by the City Council (of Chicago) January 
4, 1935 and the rules and regulations of the Chicago Board of Health, adopted 
January 8, 1935, will govern for the standards and requirements for milk 
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and milk products delivered t o  State institutions in the Chicago ar_a, and 
bidders must be governed accordingly.” 

Claimant began delivery of milk under the contract to  
the Chicago State Hospital at Dunning, Illinois, on July I, 
1935, and delivered 600 gallons daily until August 16, 1935. 
Commencing on that date respondent refused to accept deliv- 
eries o r  to pay therefor, and informed the claimant that the 
latter’s contract had been canceled for non-compliance with 
the provisions of the Chicago Milk Ordinance in that its 
Permit No. 274 had expired June 30, 1935, and no subsequent 
permit had been issued by the City of Chicago to the claim- 
ant. No further milk was accepted and a new contract was 
made by the State with the Bowman Dairy Company at an 
increased price, the latter company being the next lowest 
bidder at the time the contract was awarded to  claimant 
herein. 

The claimant company had made the necessary arrange- 
ments whereby it might be able to carry out the terms of its 
contract, and the cancellation of such contract resulted in 
losses and additional expense to  the claimant. 

The Attorney General submits that if an award is found 
to  be due the claimant for breach of  contract, the measure of 
damages would be the difference between the contract price 
for the remaining quantity of milk that was to  have been de- 
livered and the price fo r  which claimant mas able to  dispose 
of same when he was prevented from delivering same to the 
respondent. 

Counsel for respondent concedes that if the respondent 
wrongfully cancelled the contract, claimant would be entitled 
to an award in the sum of Two Thousand Six Hundred 
Twenty-three and 02JlOO ($2,623.02) Dollars, which repre- 
sents the difference between the contract price of the milk 
remaining undelivered (27,600 gallons at  $.2345 per gallon), 
Six Thousand Four Hundred - Seventy-two and 20J100 
($6,472.20) Dollars and Three Thousand Eight Hundred 
Forty-nine and l 8 J l O O  ($3,849.18) Dollars, the price at which 
claimant disposed of the remaining 27,600 gallons. The 
record discloses that in disposing of  the balance of milk due 
on the contract the total amount received was Two Thousand 
Six Hundred Twenty-three and 02JlOO ($2,623.02) Dollars 
less than the price called for under the contract. 

, 
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That which gave rise to  the cancellation was the fact that 
prior to  July 1, 1935, the inspectors f o r  the Chicago Board 
of .Health inspected pasteurization plants outside of the City 
of Chicago, and issued permits f o r  the delivery of pasteurized 
milk into the city. On July 9, 1935, the Chicago Board of 
Health adopted a resolution restricting inspections to Cook 
County, and ruling that no milk o r  milk products should 
thereafter be sold or offered for sale as pasteurized milk or  
milk products in the City of Chicago unless the same shall 
have been pasteurized in a pasteurization plant which is 
located within the boundaries of Cook County, Illinois. The 
questions which presented themselves in determining whether 
respondent was warranted in terminating the contract are : 

1. Is the Chicago State Hospital a t  Dunning, Illinois, a 
State institution im the Chicago area? 

2. Has the proviso,, contained in the specifications, that 
the rules and regulations of the Chicago Board of Health 
adopted January 8, 1935, will govern for the stmdards and 
requirements f o r  milk, been violated? 

There is nothing in the record to show what State insti- 
tutions are included in the “Chicago area” within the mean- 
ing of the two latter words. It is apparent, however, that the 
claimant was complying at all times with the rules and regu- 
lations of the Chicago Board of Health as adopted January 
8,1935, and it was those regulations which were to govern the 
standards and requirements for the milk that was to be deliv- 
ered under this contract. 

Witness Paul F. Krueger, the Chief Sanitary Officer for 
the Chicago Board of Health, who testified at the request of 
thd board in answer to a subpoena, stated that he was con- 
nected with the Chicago Board of Health prior to July 1, 
1935, and continued to so be a t  the time of the taking of the 
evidence in this case. The witness knew the Pearsall Butter 
Company and its plant at Elgin. He was asked: 

Q. “Has the Pearsall Butter Company of Elgin, Illinois, 
complied with the rules and regulations of the Chicago Board 
of Health since July 1, 1935, up to the present time? (June 
9, 1939.) 

A. “To the best of my knowledge they have; yes, sir.” 
This witness also stated that the Pearsall Butter Com- 

pany had subsequent to July 1, 1935, received authority from 
1 
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the Chicago Board of Health to handle raw milk only in 
Chicago, and to pasteurize milk f o r  the Chicago Hospital at 
Dunning until its contract was fulfilled. 

It is appai-ent from the record‘ that claimant was ready, 
able and willing to  continue t o  perform the balance of its con- 
tract with the State Hospital at Dunning on August 16, 1935, 
and that the respondent breached its contract without legal 
justification. The milk then being furnished by the claimant 
conformed with the standar.ds and requirements f o r  pasteur- 
ized milk as laid down by the rules and regulations of the 
Chicago Board of Health. The fact that such milk could not 
be delivered in the City of Chicago because of a rule made 
subsequent to  January 8, 1935, did not affect the standard of 
the product, nor would the health of those to whom it was 
furnished have been jeopardized in any way. The claimant 
was in possession of a Certificate of Approval issued by the 
Department of Public Health of the State of Illinois, showing 
that its pasteurization plant located at Elgin, Illinois, was 
complying in all respects with the rules of the Department of 
Public Health of the State of Illinois, such permit certifying 
that “the construction and equipment of its pasteurization 
plant was such that with proper maintenance and operation 
the pasteurized milk will be safe for human consumption.’’ 

From a consideration of the entire record the court is 
of the opinion that claimant is entitled to an award for the 
sum of $2,623.02, and an award is therefore accordingly made 
in favor of the B. S. Pearsall Butter Company for the said 
sum ‘of $2,623.02. 

’(No. 2332-Claim denied.) 

SIM E. BUNTING, Clairmant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed March 24, 1938. 

Petition lor  rehearing filed May 10, 1938. 

Original opinion afirmed February 13, 1940. 

FRANCIS T. CARSON, for claimant. 
OTTO EERNER, Attorney General; MURRAY F. MILNE, 

Assistant Attorney General, for respondent. 
WORKMEN’S COMPENSATION Ac-farm work excepted from the provisions 

07. All farm work done by farmers and others engaged in  farming, tillage of 
the soil or stock raising and all work done, which in its nature is a part of 
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farming, or any work done on a farm or country place, no matter what kind 
of work or service is being done or rendered, is excepted from the provisions 
of the Workmen’s Compensation Act. 

S*4ME-S.~ME--Fl~LplOyee of Ananzal Hzisbandrz~ Department of Agvmilttii a1 
Expertmental Statton of State t s  engaged a n  f awn  zoork. An employee of the 
Animal Husbandry Department of Agricultural Experimental Station of State 
is engaged in farm work, and no award for compensation can be made for 
accidental injuries sustained by him while so employed, regardless of the 
kind of work he was engaged in a t  time of injury. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

Claim mas filed herein under the Compensation Act f o r  
temporary total incapacity, medical bills, specific loss of a 
thumb and partial loss of use of an index finger, and an award 
is sought in the sum of Two Thousand Six Dollars and Forty- 
five Cents ($2,006.45). 

The facts are undisputed; proper notice was given and 
the claim was filed within a year. 

It is alleged that claimant was an employee of the Animal 
Husbandry Department, and received an injury to his hand 
in the silo cutter while in the course of his regular employ- 
ment. The injury consisted of the loss of the thumb on his 
right hand, the loss of function of his right index finger of 
about fifty per cent, medical bills, etc. Nothing appears in 
this record showing that the University is under the Com- 
pensation Act. 

I n  an informal opinion given a t  the request of Hon. 
Sveinbjorn Johnson, under date of March 14, 1934, concern- 
ing this very case, this court, after fully reviewing the  facts 
under the law, held that a decision authorizing an award 
could not be justified on this claim. (See C. C. R., Volume 8, 
page 774.) ‘ 

Nothing appears in the case nom before us which would 
justify a modification of the opinion given then ; that opinion 
is based upon the fact that claims of thii3 kind are not within 
the provisions of the Workmen’s Compensation Act because 
of a part of Division 8 of Section 3 of the Act, which provides 
as follows: 

“Provided, nothing contained herein shall be iconstrued to apply to  any 
work, employment or operations done, had or conducted by farmers and 
others engaged in farming, tillage of the soiI, or stock raising, or those who 
rent, demise or lease land for any such purposes, or to any one in their em- 
ploy or to any work done on a farm or country place, no matter what kind 
of ,work or service IS bemg done or rendered.” 
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We are of the opinion that our former opinion should 
not be modified o r  changed, and in addition to the authorities 
therein cited, we cite the case of Hill vs. Irzdustrial Cornrnis- 
s io i~ ,  346 111. 392, wherein it was held that an employee is not 
within the Act when engaged in general farming operations 
or doing any farm work on a farm or country place; the case 
of Nouerio vs. Iadustrial Commission, 348 111. 137, wherein it 
was held that where an employer was engaged in laying tile 
for farm drainage, the Act did not apply to an injury received 
to an employee while at  employer's house, not on the farm, 
making a screen fo r  a tile outlet; and the case of Uphof  vs. 
Tndustt*ial Board of Illiizois, 271 Ill. 312, wherein it was held 
that where a carpenter was employed by a farmer to  assist 
in building a broom-corn shed on the farm, an injury due to  
a piece of steel flying from a hammer he was using and de- 
stroying sight of one eye was not within the Workmen's 
Compensation Act. 

Our former opinion in this case will be adhered to  and 
a11 award denied. 

(No. 3335-Claimant awarded $1,588.74.) 

DAVID E. CALDWELL, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed Febriiary 14, 1940. 

TV. S. KAY, for claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, f o r  respondent. 

WORK~UEN'S COMPENSATION am-when award may be made for temporary 
total diisnbility and loss 07 eye. Where employee of State sustains accidental 
injuries, arising out of and in the course of his employment, while engaged 
in extra-hazardous employment, resulting in temporary total disability and 
loss of eye, an award for compensation therefor may be made, in accord- 
ance with the provisions of the Act, upon compliance by employee with the 
requirements thereof. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

This case comes to  this court on the petition of claimant 
and stipulation of facts by the Attorney General. The stipu- 
lation $lisclosed that on July 12, 1938, David E. Caldwell, 
forty-i$e years old, was in the employ of the State in the 
capacity 'of Maintenance Patrolman for the Division of High- 
maps, Department of Public Works and Buildings, and that 
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his annual earnings for  one year prior to the time of the in- 
jury amounted to $1,475.81. About 4:OO in the afternoon of 
the date mentioned, claimant was engaged with others in the 
removal of a part of the concrete highway that had been dis- 
placed by heat expansion, and was using a twelve pound 
sledge to break it up. Immediately following a heavy blow 
that he had made in the concrete a chip of concrete flew and 
struck him in the right eye and became imbedded therein, and 
as the result of that injury, it became necessary to  remove his 
right eye. As the result of the injury, lie lost seven weeks 
work. 

The respondent had immediate notice of the injury and 
the claim was filed in apt time. 

The respondent furnished claimant an artificial eye, 
glasses, and the necessary hospitalization and medical treat- 
ment, at a total cost of $469.30, and the claimant was paid his 
full salary of Two Hundred Thirteen Dollars and Thirty-nine 
Cents ($213.39) during the time he mas unable to work be- 
cause of the injury. 

Claimant had no children under sixteen years of age at 
the time of the injury and was forty-five years, of age at that 
time. 

From the facts contained in the record, it appears that 
both claimant and the respondent were operating under the 
provisions of the Illinois Workmen’s Compensation Act. 
Claimant was paid a salary during the unproductive time 
following the injury and that constituted a payment of com- 
pensation. Field & Compmy vs. Imd. Corn., and Umited A i r  
Limes vs. Imd. Corn., 364 Ill. 346, and this obviated the neces- 
sity of making a demand. 

From the admitted facts in this case, we find that the 
accidental injury arose out of and in the cclurse of the employ- 
ment. Claimant’s annual earnings were $1,475.81 or $28.38 
per week, and ’therefore the compensatioii rate applicable is 
$14.19 per week. 

’ 

, 

Claimant’s compensation is to be computed as follows : 
Temporary total incapacity, July 12 t o  August 31, 1938-7 weeks a t  

Loss of right eye, 120 weeks at $14.19 per week (Sub. sec. 16, Sec. 

. 
$14.19 per week (Sec. 8 (b )  Ill. Workmen’s Compensation Act).  . . .$  99.33 

8 (e) Illinois Workmen’s Compensation Act) . . . . . . . . . . . . . . . . . . . . . $1,702.80 
Total compensation ........................................ :..$1,802.13 
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&om the total amount of compensation of $1,802.13, must be 
deducted the compensation heretofore paid of $213.39, which 
leaves a balance of $1,588.74 remaining due to claimant. Com- 
pensation has accrued to  February 14, 1940 in the amount of 
$1,177.77. Award is therefore entered for  the spm of $1,588.74, 
payable as follows : Balance of accrued compensation, pay- 
able forthwith $964.38; balance of award i.e., $624.36 is pay- 
able in weekly installments of $14.19 until paid. 

This award being subject to the provisions of an Act en- 
titled “An Act Making an Appropriation to Pay Compensa- 
tion Claims of State Employees and Providing for the Method 
of Payment Thereof,” approved July 3, 1937 (Sess. Laws 
1937 p. 83) and being, by the terms of such Act, subject to 
the approval of the Governor, is hereby, if and when such ap- 
proval is given, made payable from the appropriation from 
the Road Fund in the manner provided for in such Act. 

(No. 2614-Claim denied.) 

GUY L. C O ~ B ,  Claimant, ws. STATE OF ILLINOIS, Respondent. 
Opinzon filed February 14, 1.940. 

BARBER & BARBER, f o r  claimant. 

JOHN E. CASSIDY, Attorney General ; JOHN KASSERMAN, . 
Assistant Attorney General, f o r  respondent. 

NEomxNcE-enzpEoyee of State-State not lzable for .  The State is not 
liable for damages for personal injuries or damage to property, resulting 
from the negligence of one of its employees, while operating one of its trucks, 
t he  doctrine of respondeat superior not being applicable to the State. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 
The petition f o r  an award in this case alleges that on or  

about the 7th day of September, 1934, at about 7:40 o’clock 
A. M., th‘e State Highway Department was possessed of a cer- 
tain motor truck, and by its duly authorized agent and 
servant was operating said motor truck along and upon a 
certain public street in the City of Springfield, Illinois, to-wit: 
North Second Street, at  o r  near the intersection of said street 
with North Grand Avenue, and was proceeding in a northerly 
direction on the East side of said Second Street; that at  s.aid 
time and place, the claimant was driving and operating his 
motor vehicle upon said North Grand Avenue, proceeding in 
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a westerly direction and approaching the Qntemection of 
North Second Street and North Grand Avenue from the East; 
that the claimant was driving his said motor vehicle and ap- 
proaching said intersection with due care and caution for  his 
ovn safety and. that of his motor vehicle; that the driver of 
the State-owned motor vehicle was traveling at  a high and 
unlawful rate of speed, to-wit: forty miles per hour, and en- 
tered upon said intersection on the left-hand side and in front 
of claimant’s motor vehicle, wholly regardless of the right 
of may of the claimant and disregard of the provisions of the 
statutes of the State of Illinois, thus causing the claimant’s 
motor vehicle to  collide with the right side of the respondent’s 
truck; that by reason of the collision, claimant’s motor vehicle 
was broken and damaged, and the claimant was obliged to 
pay and expend the sv.m of $57.25 in order to  make the neces- 
sary repairs to his automobile. An itemized statement of the 
account is attached to  the petition. 

The Attorney General made a mokon to dismiss this 
claim and as grounds fo r  the motion says that it is sought to 
recover for damages to  the automobile of claimant occa- 
sioned by a collision thereof with a truck of the respondent, 
it being alleged the collision resulted froin the negligence, 
carelessness and reclilcssness of the driver of the truck, who 

~ was an employee of the respondent and that the respondent 
is not liable for such damage so caused. 

This court has held many times that a State is nercr 
liable for the negligence of its agents and employees, unless 
there is a statute making it so liable. I n  this State there is 
no such statute, and we must holcl that this court has no 
jurisdiction to  make an award. Derby vs. State, 7 C. C. R. 
145; Churnbler, Adnzrx. vs. State, 6 C.  C. R. 138. 

The motion of the Attorney General will, therefore, be 
sustained and an award denied. 

- 

(No. 3419-Claim denied.) 

ROY DE VINCENT Cox, Claimant, us. STATE 017 ILLINOIS. Respondent. 
Opinion filed February 14, 1!140. 

JOSEPH SAM PERRY, for claimant. 

JOHW E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, f o r  respondent. 
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COURT RwoRTER-terrn of once-death of judge appointang termtnates- 
salary earndd after death of gzidge appointing-no award can  be made for.  
This claim was before the Court in 10 Court of Claims Reports, 381 and fully 
and finally adjudicated therein. 

RES ADJuDIcATA-ancreasa1Lg arnoiint of claarn already adjudicated-will 
not defeat plea of. Where a claim involving the identical cause of action be- 
tween two parties for the recovery of moneys by one from the other for 
services, has been fully and finally adjudicated, a further claim by said party 
against the other fo r  a greater amount for the same services will not defeat 
a plea of res adjudicata and same will be sustained. 

MR. JUSTICE YANTIS delivered the opinion of the court: 
Claimant herein seeks an award of Six Thousand Seven 

Hundred Fifty ($6,750.00) Dollars for  services rendered by him 
and alleged to be due him as Official Court Reporter of the 
Circuit Court of DnPage County, from the first day of Sep- 
tember, 1936 to the first day of October, 1938. The complaint 
further recites that claimant was appointed as Official Court 
Reporter by the Hon. Mas F. Allaben, Circuit Judge; that the 
latter died August 10, 1936; that following his death and until 
November 1, 1939 when this complaint was filed, tlie judicial 
work of that Judicial Circuit was carried on by the two re- 
maining Judges of such Circuit. 

Further, that claimant received all the salary that was 
due him np to  and including the month of August, 1936; that 
claimant was requested by the two remaining Judges to  con- 
tinue rendering service, and that he was advised by them that 
they believed his appointment continued and that the State 
should and would pay for such service. Further, that after 
learning this court had allowed a similar claim to  onc Fred 
J. Shell in Case No. 2366, C. of C., he continued to  act as a 
Court Reporter until tlie first day of October, 1938 when he 
lie learned that this Court had handed down a decision upon . 
a claim previously filed by this claimant for  the services in 
question, wherein the conrt held that he was not entitled to  
salary after the date of Judge Allaben’s death. The claim 
further recites that his service terminated October 1, 1938, 
and after tlie election of a new Circuit Judge a new Official 
Reporter was appointed. 

The Attorney General has filed a motion to dismiss the 
claim and contends: 

First, That claimant’s demand is barred by the prior 
judgment of this court in the case of Roy d e  Viizcent C o x  vs. 
State of Illiizois, C. of C. No. 3092, in which an opinion was 
filed October 13, 1938 denying said claim. 

’ 
~ 

~ 
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Second, That the claimant does not set forth a demand 
which the State of Illinois, as a sovereign commonwealth, 
should discharge and pay for the reason that such complaint 
shows upon its face that claimant’s position as Court Re- 
porter terminated with the death of the Judge who appointed 
him. 

Third, That claimant had an adequate remedy by manda- 
mus to enforce his alleged rights, if any. 

As recited in the complaint, claimant herein did, in fact, 
attempt in a previous claim to obtain payment for these same 
services. That claim was filed April 29, 1937, and requested 
an award f o r  services to April 1, 1937, in the sum ofi One 
Thousand Eight Hundred Ninety ($1,890.00) Dollars. I n  the 
opinion filed October 13, 1938, this court felt impelled, be- 
cause of the then recent decision by the Supreme Court in 
the case of People vs. Barrett, 365 Ill. 73, to reverse its previ- 
ous attitude in regard to the rights of a claimant under the 
facts stated. I n  the case of Xhell vs. State, 8 C. C. R. 235, de- 
cided November 13, 1934, we held that under the authority of 
the People e x  rel., etc., vs. Kelley, 134 111. App. 642, a Court 
Reporter’s term of office did not necessarily expire upon the 
death of the appointing judge, and that such reporter con- 
tinued in office until the time of the appointment of another 
Court Reporter byathe successor to  the deceased judge. We 
further held that inasmuch as the Supreme Court had laid 
down a different construction in the casc: of People vs. Bar- 
rett, supra, a further award under the facts stated would be 
denied. 

The rule of Res Adjudicata applies to the complaint now 
.pending before the court, and while the amount for which 
claimant contends has been increased above the sum origi- 
nally requested by him, the claim is in all respects the same 
as that which was considered under Court of Claims No. 3092. 
The motion of the Attorney General is hereby allowed and the 
claim dismissed. 

(No. 2700-Claim denied.) 

HAYES TRANSFER 87 STORAGE COMPANY, A CORPORATION, Claimant, vs. 
STATE OF ILLINOIS, Respondent. 

Opinion  filed February 14, 1940 

KIGER & DILSAVER, f o r  claimant. 
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JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

HIGHWAYS-Cffnstruction and maintenance of, governmzental functaon- 
negligence of employees of State i n i f i t a t e  not liable f o r -damaga  t o  prope&y 
sustained as  tha result of-awara fod on  groitnds of equity and goad con- 
science cannot be made. The facts in  this case and the issues involved are 
almost identical with those in Allison vs. State, No. 2696, ante, this volume, 
and the decision of the Court therein is applicable here. 

' 

MR. JUSTICE LINSGOTT delivered the opinion of the court: 

The claimant, an Illinois Corporation, charges that on the 
25th day of July, 1934, and a t  all times since that time it has 
been engaged in the transportation of goods by automobile 
truck for hire; that on July 25,1934, the respondent, the State 
of Illinois, owned and was maintaining by and through its 
agent, servants and employees, a certain public highway ly- 
ing within the State of Illinois, known as U. S. Route No. 66, 
at and near Lexington, Illinois; that a t  said time and place 
the respondent through its agent, servants and employees 
was repairing the paved portion of said highway and as part 
of said repair work had removed a large section of the paved 
portion of said highway and a portion of the foundation 
thereof, creating a deep unpaved section across the main 
travelled portion of said highway, rendering that part of the 
highway extremely dangerous and ,unsafe to one rightfully 
using the highway; that the State, through its agents, serv- 
ants and employees had wholly failed and neglected to  erect 
at  or near the approach to said section of the highway so 
under repair, any warning signals, signs, barricades or other 
devices or keep a watchman there to warn persons of the 
danger; that on the said date, between the hours of eight and 
eight-thirty P. M. while the truck of the claimant was r?ght- 
fully upon the highway travelling in a southerly direction 
from Joliet, Illinois, to  Springfield, Illinois, and while the 
driver of the truck was in the exercise of due care and caution 
for  the safety of the truck, he drove from the paved portion 
of the highway onto the part where the pavement had been 
removed, and the truck was damaged thereby. 

A Bill of Particulars was filed, itemizing damages in the 
sum of $257.30. 

The Attorney General made a motion to  strike on the 
grounds that the damages were occasioned by the negligence 
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and carelessness of the agents, servants and employees of 
respondent in the repair and maintenance of the said State 
highway; that thi State was-engaged in 1,he construction and 
maintenance of its roads, and was thereby acting in a govern- 
mental capacity, and because of that the State does not be- 
come liable in actions of tort by reason of the malfeasance, 
misfeasance o r  negligence of its officei~s or  agents in the 
absence of a statute creating such liability. The Attorney 
General argues that such has been the settled decision of this 
courti for many years, and cited Morrissey vs. State, 2 C .  C .  
R. 454; Minear vs. State Board of Agdculture,  259 111. 549. 

The claimant contends that it is the duty of this court to 
hear and determine all claims and demands, legal and equit- 
able, liquidated and unliquidated, ex contractu and ex delicto 
which the State as a sovereign commonwealth should in equity 
and good conscience discharge and pay, and cities several de- 
cisions of this court, but does not cite any statutes. 

At least two times in the past several years, an effort has 
been made to  pass a statute which covers cases of this kind, 
but in each instance, such a statute failed to become the law. 

Claimant argues that this court has jurisdiction to  pass 
upon the merits of this case,under Paragraph Four of the 
statute defining the powers of this court. 

In the case of Crabtree vs. State of Illir~ois, 7 C. C. R., 
page 207, similar contentions were made. We therein held 
that an award will not be made on the grounds of equity and 
good conscience, and held that the provisions of Paragraph 4 
of Section 6 of the Court of Claims Act with reference to 
equity and good conscience merely defines the jurisdiction of 
the court and does not create a new liability against the State 
nor increase or  enlarge any existing liability and limits the 
jurisdiction of the court t o  claims under which the State 
would be liable in law or  in equity, if it were suable, and 
where claimant fails t o  bring himself within the provisions 
of a law giving him the right to  an award, he cannot invoke 
the principles of equity and good conscience to  secure one. 

The motion of the Attorney General, therefore, must be 
sustained and the cause dismissed. 
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(No. 3392-Claimant awarded $4,000.00.) 

MINNIE HENRY, Claimant, 'us. STATE OF ILLINOIS, Respondent. 

Opinion pled Febmcary 14, 1940. 

CLAIMANT, pro se. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, for respondent. 

WORKMEN'S COMPENSATION ACT-When awai-d ma$/ be made for death Of 
employee under. Where it appears from stipulation of facts that employee of 
State sustained accidental injuries arising out of and in the course of his em- 
ployment, while engaged in extra-hazardous employment, resulting ,in his 
death, that State had immediate notice of accident causing injuries, that demand 
for compensation was made and claim filed therefor within time fixed in Act, 
an award for compensation may be made to those legally entitled in accord- 
ance with the provisions thereof. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

This case comes to  this court on a stipulation of facts. 
Minnie Henry, widow of Abel Henry, filed her petition with 
the Clerk of this Court on June 27, 1939. It is agreed that 
on May 25, 1939, and f o r  more than one year prior thereto, 
Abel Henry was in the employ of the respondent in the 
capacity of first helper to  Richard Enoch, maintenance patrol- 
man in the Division of Highways, Department of Public 
Works and Buildings; that said Division of Highways was 
on May 25, 1939, engaged in the construction, maintenance 
and repair of hard-surfaced roads ; that they had no children 
under the age of sixteen years. 

It  also appears from the stipulation that on the date last 
mentioned both Richard Enoch and Abel Henry were engaged 
in the repair of a portion of the pavement on S. B. I. Route 
128, about one and one-half miles north of Shelbyville, Illi- 
nois, where a blowup had occurred by reason of excessive ex- 
pansion of the concrete due to  high temperature; that said 
Richard Enoch and Abel Henry had removed and excavated 
a portion of the pavement approximately four feet by six feet 
and six inches deep; that Enoch then drove to Shelbyville to 
obtain a sledge hammer and instructed his assistant, Abel 
Henry, to  remain a t  the side of the hole in the pavement and 
warn traffic, but did not give him a red flag; that about 1:45 
Abel Henry saw an automobile driven by L. H. Baker of 
Decatur, Illinois, approach the hole, and Abel Henry ran 
across the pavement and motioned the driver to  pass around 
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the east side of the hole; that the car was driven to  the west 
side of the pavement and struck Henry. 

It also appears from the stipulation that an ambulance 
was summoned and said Henry was taken to the Shelbyville 
Memorial Hospital, where he was pronounced dead. 

It also appears that the State of Illinois paid the sum of 
$7.50 for medical and ambulance services. 

It also appears that the decedent’s annual earnings for 
one year prior to May 25, 1939, was the sum of $1,255.60. 

It appears that the respondent had immediate notice of 
the injuries and death; that a demand was made for compen- 
sation within six months after May 25, 1939, and claim for 
compensation was filed shortly thereafter: 

It also appears from the stipulation that it was agreed 
that this claim be submitted to the court on the claimant’s 
complaint, the report of the Division of Highways attached 
to the stipulation, and the stipulation, and that the claimant 
and respondent waived the filing of statements, briefs and 
arguments and requested that this claim be assigned to the 
court for its determination on the facts. 

It was further stipulated and agreed that the deceased 
left him surviving the claimant, Minnie Henry, his widow, 
whom he was under legal obligation t o  snpport. 

It is further agreed that if an award should be made it 
should be in the sum of $4,000.00, payable in installments and 
in conformity with the provisions of the Workmen’s Compen- 
sation Act. 

Section 7 of the Workmen’s Compensation Act provides 
that the amount of compensation which sihall be paid f o r  an 
injury to the employee resulting in death shall be, if the em- 
ployee leaves any widow, child o r  children whom he was under 
legal obligation to  support at the time of his injury, a sum 
equal to four times the average annual earnings of the em- 
ployee, but not less in any event than two thousand five hun- 
dred dollars and not more in any event than four thousand 
dollars. 

In  this case the employee had earned $1,255.60 for the 
year prior to the time he was killed. His compensation, there- 
fore, was $24.14 per week. 

This section also provides that any right to receive com- 
pensation hereunder shall be extinguished by the remarriage 
of a widow, if the deceased did not leave him surviving any 
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child or  children whom he was under legal obligations to  
support at the time of said injury. Section 7 further provides 
‘that all compensation, except for burial expenses provided in 
the Act in case an injury results in death, shall be paid as 
provided for in Section 8, at the same intervals at which the 
services or earnings of the employee were paid. 

From the stipulation of facts in this case the court finds 
that Abel Henry died as the result of an injury which arose 
out of and in the course of his employment; that he left a 
widow, Minnie Henry, and that he was under a legal obliga- 
tion to  support her; that he left no children under sixteen 
years of age. 

The court, therefore, makes an award payable to  Minnie 
Henry in the sum of $4,000.00, payable at the rate of Twelve 
Dollars and Seven Cents ($12.07) per week from the time of 
her husband’s death. 

Accrued compensation is as follows: From May 25, 1939, 
up to February 16, 1940, being 38 weeks, the sum of, Four 
Hundred Fifty-eight Dollars and Fifty-six Cents ($458.56) 
now payable; the balance, i.e. : $3,541.34 to be paid at the rate 
of Twelve Dollars and Seven Cents ($12.07) per week. 

This award being subject to  the provisions of an Act 
entitled “An Act making an Appropriation to Pay Compen- 
sation Claims of State Employees and providing for the 
Method of Payment Thereof,” approved July 3, 1937 (Sess. 
Laws 1937, p. 83), and being, by the terms of such Act, subject 
to the approval of the Governor, is hereby, if and when such 
approval is given, made payable from the appropriation from 
the Road Fund in the manner provided for in such Act. 

(No. 2544-Claim denied.) 

THOMAS KORANDO, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed February 14, 1940. 

J. FRED GILSTER and WILLIAM G. JUERGENS, for claimant. 

JOHN E. CASSIDY, Attorney General ; JOHN KASSERMAN, 
Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION ACT-limitations in claims under - making 
claim f o r  compensatkm and filing applicatim therafor within t ime  fixEd bg 
Section 2.4 of Act, condition precedent to jurisdiction of Court. Where the 
record discloses that no claim or demand for  compensation was made by em- 
ployee, within six months after date of accident, nor any application made 

-i 
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therefor within one year after date of injury, no compensation having been 
paid by employer, the Court is without jurisdiction to  proceed with hearing 
on claim Aled thereafter and same must be dismissed. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

Thomas Korando filed his complaint on November 26, 
1934, alleging that on the 30th day of June, 1933, he was em- 
ployed by the State of Illinois as a guard of rank two at the 
Southern Illinois Penitentiary at  Menartl, Illinois; that his 
employment required him to  work on the farm of the said 
penitentiary and to assist with the slaughtering and butcher- 
ing of cattle and hogs; that on the 30th day of June, 1933, 
while engaged in the line of his employment, which required 
him to butcher a beef, and while preparing to stick the beef, 
the animal threw its head to one side and the knife went into 
claimant’s left arm about four inches above the wrist joint 
on the inside of the arm where it severed the main artery 
cutting off the main blood supply to  the arm and hand and 
where it cut off and severed the muscle in the arm; that be- 
cause of the injury his hand and arm are numb and he has 
very little feeling in either his hand or arm; that he is unable 
to do any hard work or  heavy lifting with his arm, and is 

. unable to perform his daily duties around the farm that he 
was able to  perform prior to said injury; that he has per- 
manently lost the partial use of his hand and arm by reason 

Claimant further alleged that prior to the time of the in- 
jury he was earning $25.96 per week, and he claims $3,504.60 
damages, which is for the permanent partial disability under 
which he was placed by reason of the injury. 

The Attorney General made a motion to strike the claim 
for  the reason that no claim for compensation was made witli- 
in six months after the accident, and that by reason of the 
limitations contained in Section 24 of the Workmen’s Com- 
pensation Act, this claim is barred. 

I f  this court has any jurisdiction, it is under the Com- 
pensation Act. Approximately one year and five months 
elapsed from the time of the injury until the claim was filed. 
Section 24 of the Workmen’s Compensation Act provides that 
no proceedings for compensation under said Act shall be 
maintained unless claim for compensation has been made 
within six months after the accident, and unless application 
for compensation is filed with the Industrial Commission 

of the injury. I .  
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within one year after the date of the injury or  within one year 
after the date of the last payment of compensation. No com- 
pensation was ever paid to  claimant. 

It has been repeatedly held by this court and the Su- 
preme Court of Illinois that the filing of the claim within the 
year as above set forth is jurisdictional. More than a year 
'having elapsed, this court has no jurisdiction to entertain the 
claim. 

The motion of the Attorney General mill, therefore, be 
sustained and the cause dismissed. 

(No. 3413-Claim denied.) 

THE ST. LOUIS FIRE AND MARINE INSURANCE COMPANY, A CORPORATION, 
Claimant, us. STATE OF ILLINOIS, Respondent. 

Opinion filed February 14, 1940. 

ARTHUR F. GRUENWALD, for claimant. 
JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 

Assistant Attorney General, for  respondent. 
FRANCHISE mx-privilege tax-anmunt of based on information supplied 

by p a y e r - w h e n  p a w e n t  of deemed voluntary-not under mistake of fact- 
when  award lor refund of amount allaged t o  be in excess of that  rightfullg 
duenzust  be denied. Where amount of privilege or franchise tax is correctly 
computed by State Department, i n  accordance with law, based on information 
submitted by payer and payment thereof made, without any compulsion or 
duress, with full knowledge of facts or opportunity to obtain same, such 
payment is voluntary, and if in excess of amount rightfully due, is not made 
under mistake of fact and no award for refund of such excess can be made. 

MR. JUSTICE YANTIS delivered the opinion of the court: 
The St. Louis Fire and Marine Insurance Company, a 

Corporation of St. Louis, Missouri, seeks a refund for  alleged 
errors made by it in the payment of Privilege Tax to the 
Insurance Department of Illinois for the years 1935-36-37-38. 
Claimant states that during each of those years it inadvert- 
ently failed to  take its proper deductions from its tax pay- 
ments as provided in Section 409 of the Illinois Insurance 
Code. The total alleged to have been paid to city fire depart- 
ments, for which it should have taken credit in making its 
payment to the State, amounted to $1,052.97 for  the four 
years in question. 

The Attorney General has filed a motion to dismiss the 
claim. The tax in question for the years 1935 and 1936 were 
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evidently assessed and paid under the provisions of Para- 
graphs 79-87, Ch. 73, Ill. Rev. Statutes of 1935; and the pay- 
ments made f o r  the years 1937 and 1938 were evidently made 
under Sections 409-412 of the Illinois Insurance Code of 1937, 
Ch. 73, Illinois Rev. Statutes, 1937. Both statutes required 
the payment of an annual Privilege Tax, assessed on the basis 
of the figures submitted by the respective companies in a re- 
port t o  be filed by the latter with the Director of Insurance 
not later than March of each year. A computation is made 
by the Director upon the figures appearing in said report and 
he then notifies the company of the amount, and that objec- 
tions, if any, to such assessment Tiiill be heard by him or his 
deputy not later than the 25th day of June following, upon 

-receipt of a request within fifteen days from the company. 
The Director was by statute given power to hear and deter- 
mine objections to any assessment and thereupon to change 
or modify the same. During the four years in question claim- 
ant apparently paid the State of Illinois a total tax of 
$4,110.04, based upon the reports which it had filed, and of 
that amount it now seeks a refund of the sum of $1,052.97. 

A stipulation has been filed by the parties showing photo- 
static copies of the notjce given to claimant in each instance, 
stating the amount of Privilege Tax due f o r  the current year; 
said notice containing specific instructions that objections, if 
any, to  such assessment would be heard within the time stated 
therein. It is apparent from the allegations of the complaint 
and the record that no part of the taxes in question were paid 
under protest, and that the total thereof was paid from time 
to time voluntarily and were based entirely upon figures sub- 
mitted by claimant to the Insurance Department. Claimant 
states in its complaint that “it inadvertently failed to take its 
proper deductions. ” There is no allegation or suggestion that 
the taxes were not correctly computed and assessed on the 
basis of the information which claimant supplied in its re- 
ports. After having submitted those reports and after the 
Insurance Department had made the required computation 
thereon, claimant had a still further opportunity of correcting 
its error, for the notice which it received of the amount due 
as computed by the Insurance Department specifically noti- 
fied claimant that any objections it might have to the assess- 
ment could be heard within the time limit specified by the 
st a tut e .  
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As suggested in Respondent’s Statement, Brief and 
Argument, a similar situation was considered by this court 
in the case of Moizarch Fire Ifinsuramce Conzpmy, 9 C. C. R. 
538. As therein stated, “When it appears that a State De- 
partment has computed a tax on information furnished by 
the payer and has followed the directions of the Legislature 
in computing and collecting such tax, and a claimant there- 
after, because of an error in the records of his own office and 
in the information furnished by it to the State Department, 
thereafter claims a payment has been made in excess of the 
amount due, and such excess payment is in no way shown to  
be the fault of the State Department, the court is of the 
opinion that no refund is due. As a matter of public policy 
the various State officials and taxing bodies should be able to 
rely upon the information furnished by those applying for 
Franchise and Privilege Licenses, and where a tax or a fee 
is legally due and the applicant submits erroneous informa- 
tion, and thereafter,voluntarily pays the fee or  tax which has 
been correctly computed upon the information given, no 
sufficient authority of law exists, in the opinion of the court, 
to justify a refund of any part thereof.” 

The motion to dismiss is allowed and the claim denied. 

(No. 1871-Claim denied.) 

E. 13. DANNENBARGER, Claimant, us. STATE OF ILLIKOIS, liespondent. 
O p z n t o n  filed MarclL 12,  l O / , O .  

E. D. GEORGE and LEIGH M. KAGY, f o r  claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for  respondent. 

STATE EMPLOYEE-%& of own automobile in performance of duties-cost 
ob operating mpenses  and repairs thereon paid by State-when no  award for 
mileage can be nzade. Where it appears that claimant entered the employ of 
the State on October 1, 1929, as an  investigator for the Department of Con- 
servation and continued therein until June 1, 1931 during which time he used 
his own automobile, the costs of operating and repairs thereon being paid 
for by the State, he cannot have an award for the mileage of said automobile 
during such time, in the absence of any proof that there was any agreement 
or undertaking on the part of the State to pay same. - SAnrE-sameLsante-u;hen award f o r  naaleage o n  grounds op equaty m d  
good conscience m i s t  be denied. An award for‘ mileage of an  automobile 
owned by a State employee and used by hini in the performance of his duties, 
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the costs Gf operating and repairs thereon being paid for by the State cannot 
be made on the grounds of equity and good conscience under the rulings of 
this Court in Crabtree vs. State, 7 Court of Claims Reports, 207; Titone vs. 
State, 9 Court of Claims Reports, 389 and Garhutt vs. State, 10 Court of Claims 
Reports, 37. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

Claimant was appointed Investigator for the Department 
of Conservation of the respondent (game warden) on October 
1, 1929, by Ralph F. Bradford, Director of such Department, 
and continued in such employment until June 1, 1931. He 
used his own automobile in the performance of his duties, and 
in addition to  his regular salary of $125.00 per month was 
paid f o r  his meals, as well as for the operating expenses of 
his car and the repairs thereon. 

I n  his complaint herein he alleges that in addition to the 
€oregoing, he is entitled to mileage at  the rate of seven cents 
per mile for 22,000 miles covered by him during the period 
of his employment as aforesaid, and asks for an award in the 
amount of $1,540.00 therefor. 

The record in the case consists of the evidence of claim- 
ant, together with the departmental report of Ralph F. Brad- 
ford, Director, under date of January 27, 1932, and the fur- 
.ther report of Thomas J. Lynch, Acting Director, under date 
of November 22, 1937, which reports, under Rule 21 of this 
Court, are prima facie evidence of the facts set forth therein. 

The only question involved in the case is the question as 
to whether, under the terms of his employment, claimant was 
cntitled to mileage on his car. 

Claimant states that at the time of his appointment he 
asked if he would have a State car, but was informed by the 
Director that the State did not have a car at that time; that 
he should use his own car and the State yould take care of 
all expenses on it and allow him for his car. 

The documentary evidence material to the question here 
iiivolved consists of the following : 

1. A pamphlet entitled “Guide for Inspectors and In- 
vestigators, State of Illinois, Departmenti of Conservation. ’’ 

2. A pamphlet entitled “Revised Instructions to Travel- 
ers of State of Illinois.” 

3. A letter dated October 1, 1929, addressed to  all 5 

inspectors and investigators, signed by Ralph F. Bradford, 
Director, Department of Conservation. 



DANNENRARGER v. STATE OF ILLINOIS. 199 

Claimant states that he received all of the above docu- 
ments a t  the time of his appointment, and therefore they must 
be construed together in order to arrive a t  the correct mean- 
ing and intent thereof. 

The aforementioned guide fo r  inspectors makes provi- 
sion, under the heading of “Expense Accounts,” for gasoline, 
oil, repairs, etc., but there is nothing therein which could lead 
claimant to  believe that he was to receive an allowance for 
mileage on his car. 

The aforementioned “Revised Instructions to  Travelers 
of State of Illinois” apparently applies to  State appointees 
generally, and not merely to  those in the Department of Con- 
servation, and contains the following provision relative to  
special conveyance, to-wit : 

“Travelers are expected to use railroad, interurban, or bus service when- 
ever practicable, and shortest direct route. Whenever other means of trans- 
portation are used a satisfactory written explanation must accompany the 
expense account. Whoever unnecessarily u6es other means of travel willb be 
allowed only the regular railroad fare.’’ 

“An employee traveling in a private automobile to a place which can be 
conveniently reached by railroad, interurban, or bus service, will be allowed 
not in excess of the regular railroad, interurban, or bus rate, for the use of 
such automobile. When a place cannot be thus conveniently reached, a charge 
not exceeding 7 cents per mile will be allowed for use of such automobile.” 

claimant bases his case. 

ber 1,1929, contains the following provision, to-wit: 
“The Department bears the actual expense of operating cars used in 

carrying on your work. Statements for gas and oil and storage must be 
shown on one set of yellow expense blanks; lodging, meals, railroad fare, 
etc., must be rendered on another set; and those for minor repairs which you 
have paid, must be shown on a separate set of like blanks. A receipt must 
be obtained for any item of $1.00 or over, and attached to your statements. 
In  showing gas and oil purchases, the mileage should also be indicated. 
These accounts must be rendered for the calendar month and not for longer 
or shorter periods of time.” 

The foregoing paragraph is the provision upog which 

The aforementioned letter from the Director, dated Octo- 

The departmental report of Ralph F. Bradford, Director 
of the Department of Conservation, directly contradicts 
claimant’s statement to  the effect that he was to be paid for 
the use of the car in addition to the operation expenses there- 
of. The Director in such report further states: 

“In addition, I would advise you that never at any time did I enter into 
any agreement with Dannenberger to approve bills for the  use of his auto- 
mobile for any amount or for any purpose, except as stated in a letter of 
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instructions addressed t o  all inspectors and investigators, on the subject of 
“expense accounts” a copy of which I am sending to  you.” 

The departmental report of Acting Director Thomas J. 
Lynch contains the following: 

“At the time of Mr. Dannenberger’s employment, investigators operating 
their own personal cars did so a t  the expense of this Department. They 
were reimbursed for the actual expense incurred in  operating their cam, and 
not upon a mileage basis. The payment of a mileage rate has never been 
the practice of this Department, and is not now,.all personally-owned cars 
being operated upon an  actual expense basis. It will be readily seen that  i n  
supplying parts, tires, batteries, etc., the owner of the car would derive cer- 
tain benefits therefrom which would serve to offset any overhead by reason 
of the operation of his car in State service. This is true in a more limited 
manner of gasoline, oil and other operating expenses.” 

Claimant made monthly reports to t‘he Department dur- 
ing the entire period of his employment, which reports showed 
the amount of his expenses for meals, gas and oil, repairs, etc., 
as  well a s  his mileage. Ne admits that he received payment 
for all operating expenses, and admits that he made no claim 
for mileage at any time within a year from the date of his 
employment. He states that he made a verbal claim there- 
for several times during the year 1930, but admits that he 
made no written demand for such mileage until after the time 
he ceased to be in the employ of respondent. 

Claimant’s car was a Dodge sedan purchased in August, 
1929, for $500.00 cash and a trade-in allowance of $150.00 on 
an old car. He states that when he left the employ of 
respondent in 1931, the car was worn out, although it appears 
from the evidence that the sum of $162.36 was paid to him for 
repairs thereon by respondent during the period he mas in 
such employ, and that such repairs included two tires and 
tubes in February, 1930, as well as two tires and tubes and a 
battery in May, 1931, just before he left  the service of the 
State. 

If the claimant mas to be paid mileage at  seven cents per 
mile, such mileage included all expenses for gas, oil, repairs, 
etc. The fact that during the entire period of his employment 
he was paid moiithl~7 fo r  all operating expenses and repairs 
on his car indicates very strongly that it was not intended by 
the Department, and was not expected hy the claimant, that 
he was to receive anything for the use of his car other than 
the operating expenses thereof and the repairs thereon. 

Considering all of the evidence in Ihe record, together 
with the inferences whicli may reasonably be drawn there- 
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from, we conclude that the claimant has failed to  prove that 
there was any agreement o r  undertaking on the part of 
respondent to pay mileage on his car, in addition to the oper- 
ating expenses and repairs thereof. 

Counsel for claimant suggests that he is entitled to an 
award on the grounds of equity and good conscience. This 
court has repeatedly held that we have no authority to allow 
an award solely on the grounds of equity and good conscience ; 
that our authority in that behalf is limited to claims in 
respect of which the claimant mould be entitled to redress 
against the State, either at law or  in equity, if the State were 
suable; and that unless the claimant can bring himself within 
the provisions of a law giving him the right to an award, he 
cannot invoke the principles of equity and good conscience t o  
secure such an award. Crabtree vs. State, 7 C. C. R. 207; 
Titome vs. State, 9 C. C. R. 389; Garbutt vs. ‘State, No. 2246, 
decided September Term, 1937. 
I For the reasons above stated, award must be denied. 

Award denied. Case dismissed. 

(No. 3068-Claim denied.) 

THE ALTON RAILROAD COMPANY, Claimant, vs. STATE OF ILLINOIS. 
Respondent. 

Opinion filed March 13, 1940. 

SILAS H. STRAWN and WILLIAM L. PATTON, fo r  claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, for respondent. 

PROPERTY DAxAaE-negligence of employee of  State caus ing-whi le  en- 
gaged in perforrnane of  duties-State not liable for- remedy of injured party 
against employee in courts of general jurisdiction. The same question pre- 
sented here has been before this Court many times, e. g., Johnson vs. State, 8 
Court of Claims Reports, 67 and what was said in that and the other cases in 
the reports of this Court is  applicable here. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

Claimant herein seeks an award under averments that on 
the morning of October 5, 1936 one Carroll Dick a truck 
driver in the employ of the Department of Public Works and 
Buildings, Division of Highways, while driving a dump truck 
engaged in hauling stone from the railroad car of the claim- 
ant at Broadwell in Logan County, Illinois, negligently drove 
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the truck over and upon a certain signal battery box of claim- 
ant located near the highway crossing over the Alton Rail- 
road Company tracks, and thereby broke ihe battery box and 
apparatus contained therein, causing damage in the sum of 
$67.62. 

The Attorney General has filed a motion to dismiss the 
claim, for the reason that same is predicaked upon the negli- 
gent acts of an employee of respondent, fo r  which no legal 
liability exists as against the State of Illinois. 

This court has found it necessary to hold many times that 
the doctrine of respodea t  superior does not apply to the 
State, and that the latter as a sovereign is not liable f o r  dam- 
age to property caused by the negligence of its officers, agents 
or  employees. (See Johnson vs. State, 8 C .  C. R. 67 and 
Trompeter vs. State, 8 C .  C. R. 141.) 

It is unfortunate that claimants, in this type of case are 
left t o  seek their redress against the individual committing 
the tort, but the Court of Claims cannot consistently rule 
otherwise, and the motion to dismiss the claim is hereby 
allowed. Claim dismissed. 

(No. 2933-Claimant awarded $225.00.) 

ELIZABETH S. BOURLAND, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed March 13, 1940. 

Claimant, pro se. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, fo r  respondent. 

~ALaBY-wherL award may be made Tor. Where i t  clearly appears that 
claimant was lawfully empIoyed by State at a stipulated salary and rendered 
services, in a satisfactory manner, an  award for such salary, for the period 
of such employment may be made. 

MR. CHIEF JUSTICE HOLLERICE delivered the opinion of 
the court: 

In her amended Complaint, claimant alleges in substance 
that on October 30th, 1934, she was appointed Home Visitor 
in the Department of Public Welfare, at a salary of $135.00 
per month; that she performed all of the duties of her employ- 
ment until August 29th, 1935, when she was discharged ; that 
she was pqid for her services the sum of $112.50 per month 
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from November 20th, 1934 to and including June 30th, 1935; 
that there is now due and owing to her for her salary as afore- 
said, the sum of $22.50 per month from October 30th, 1934 to 
and including June 30th, 1935; also $150.00 per month from 
June 30th, 1935 to August 30th, 1935; also the sum of $16.44 
for expenses incurred while in such employ. 

It appears from the evidence that claimant was appointed 
Home Visitor, Division of Visitation of Children, by Mr. A. 
L. Bowen, Director of the Department of Public Welfare, on 
November 20th, 1934; that such appointment was on a tem- 
porary permit, subject to  the next Civil Service Examination; 
that she was asked to  report for duty at once to Edna Zim- 
merman, Superintendent, and to notify the Director at once if 
she was unable to accept the position; that on November 22nd 
claimant wired Edna Zimmerman that she would arrive Fri- 
day morning for instruction; that on November 26th claimant 
was advised by Miss Zimmerman that the salary available to 
her office was $112.50 per month. 

In a letter from Miss Zimmerman to claimant, dated De- 
cember 15th, 1934, it was stated, 

and in another letter from Miss Zimmerman to claimant, 
dated January 5th, 1935, claimant was notified that a payroll 
voucher in her favor had been approved at $112.50 beginning 
November 20th. 

Shortly after her appointment, claimant filed her appli- 
cation for Civil Service Examination, and on February 7th, 
1935 was advised that her application had been rejected on 
account of lack of college education or its eq,uivalent. The 
Civil Service examination was approved May 21st, 1935, and 
when it came to  the attention of the aforementioned Director 
that claimant had not taken such examination, to-wit, on or 
about the 18th day of June, 1935, he notified the Secretary of 
the Civil Service Commission that he was arranging to clas- 
sify claimant as a maternity hospital inspector in the Division 
of Child Welfare, effective July lst, and asked that her title 
be changed accordingly. 

There are in evidence photostatic copies of payroll 
vouchers issued to claimant as follows : $153.75 covering sal- 
ary and wages for the period from November 20th to Decem- 
ber 30th, 1934; also six vouchers in the sum of $112.50 each, 

“It  is understood that you are to receive $112.50 per mo.”; 

. 
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covering salary and wages for the months of January to  June, 
1935, both inclusive. 

On May 30th, 1935 Miss Zimmerman wrote bo claimant 
as follows: 

“The Civil Service Commission has advised that  you did not take the 
examination for Home Visitor which was held March 14th, and, in future, 
it will not be possible to approve salary for you under that classification. 

“This matter will be taken up with Mr. Bowen, Director, to learn what 
may be worked out.” 

Claimant states that she never received such letter, and 
her t‘estimony to that effect is not impeached in any way. 

Respondent takes the position that the aforementioned 
letter of May 30th constituted a discharge or release of the 
claimant, and that she is not entitled to  be compensated for 
the services rendered by her after that date, although it is 
not denied that the claimant rendered services to August 29th 
as claimed, and it is admitted by the Director of the Depart- 
ment that there was no dissatisfaction with her services, but 
that, on the contrary, they were quite satisfactory. 

We are not convinced that the aforementioned letter of 
May 30th constituted a discharge or release of claimant, and 
respondent’s contention in that behalf is not consistent with 
the aforementioned letter from the Director of the Department 
to  the Secretary of the Civil Service Commission dated June 
18th, 1935, in which he stated that he WBS arranging to clas- 
sify claimant as a maternity hospital inspector, and requested 
that her title be changed to  cover such crlassificatioa. As we 
view the matter, claimant’s classification was changed, but 
she remained in the employ of the respondent until subse- 
quently discharged on August 29th, 1935. 

There is no testimony in the record to substantiate claim- 
ant’s claim for expenses paid. 

From certain conversations preliminary to  her appoint- 
ment, claimant apparently mas under the impression that she 
was to receive a salary of $135.00 per month. However, no 
statement to that effect v7as made to her by the Director of the 
Department o r  anyone having authority to act for him in the 
matter, and the evidence clearly shows that within a meek 
after her appointment, claimant was advised by her superior 
officer that the salary available to her office was $112.50 per 
month; also that she accepted and cashed monthly payroll 
vouchers computed on the basis of $112.50 per month, cover- 
ing her salary from the date of her appointment t o  Ju ly  lst, 

, 
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1935. We coriclude, therefore, that as to such period she has 
been paid the full salary to which she is entitled. 

As t b  the services rendered by claimant from July lst,  
1935 to  August 29th, 1935, inclusive, there is no question but 
what the services were rendered as claimed, and that claimant 
has not been paid therefor. There was no dissatisfaction 
with her services and claimant had no knowledge that she 
was released from the service of the respondent until the 29th 
day of August, 1935. 

As to such services, ~ 7 e  conclude that she is entitled to be 
compensated therefor at the rate of $112.50 per month, and 
award is therefore entered in favor of the claimant f o r  the 
sum of Two Hundred Twenty-five Dollars ($225.00). 

Mr. Justice Linscott took no part in the consideration 
of this case. -- 

(Nos. 2824 to 2831,-Inclusive, consolidated; No. 2824-Claimant awarded 
$1,250.00; No. 2825 -Claimant awarded $1,915.50; No. 2826 - Claimant 
awarded $1,568.25; No. 2827-Claimant awarded $2,000.00; No. 2828,-Claim- 
ant  awarded $250.00; No. 2829-Claimant awarded $250.00; No. 2830- 
Claimant awarded $750.00 and No. 2831-Claimant awarded $500.00.) 

CHICAGO TITLE &; TRUST COMPANY, Nos. 2824, 3825, 2827, 2831, BAR- 
XEY S. RADCLIFFE, No. 2826, HARRY D. CALLAHAN, No. 2828, HARRY 

Z. MUNN AND ANNA MUNN, No. 2829 AND EDWARD F. KOLAR AND 

JOSEPHINE KOLAR, No. 2830, Claimants, vs. STATE OF ILLINOIS. Re- 
spondent. 

Opinion fil& March 18, 1940. 

MARKMAN, DONOVAN & SULLIVAN and FRANK S. RIG- 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 

HEIMER, f o r  claimants. 

Assistant Attorney General, for respondent. 

piiblzc zmpi-ovement-award may  be made for-measure of damages. Where 
private property is  not taken for public use, but is damaged by being de- 
preciated in value, by reason of the construction of a public improvement, 
compensation may be had for such damage, and the proper measure of the 
damage is the difference between the fair, cash market value of the property, 
unaffected by the improvement and its fair cash market value, as affected 
by it. 

DAMAGE TO PROPERTY NOT TAKEN FOR PUBLIC usE-caused bk C O n S t r t l C t i O n  Of 

MR. JUSTICE YANTIS delivered the opinion of the court: 
The eight above entitled claims were filed prior to the 

passage of Senate Bill 526 in 1939, amending the Court of 
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Claims Act relative to claims for damage to real estate. After 
the passage of said Act amended claims were filed so as to 
bring the determination of said claims within the $revisions 
of said Act. The Chicago Title & Trust Company as Trustee is 
claimant in four cases, and separate individuals are claimants 
in the other four. As the same cause of purported damage 
is involved in each case and the same Counsel represent all 
claimants, the cases have been consolidated by agreement of 
the parties. 

Each of the claims is for damages alleged to have re- 
sulted to lots belonging to the several claimants from con- 
struction of a grade separation by the State of Illinois, of 
highways adjacent to said properties. 

The lots involved are Nos. 1, 2, 3, 44, 45, 46, 47 and 48 in 
Block 12, and Lots 2, 3, 4, 5, 6 and 7 in Block 13, all in H. M. 
Connell Company Cumberland Subdivision in the City of Des- 
Plaines in Cook County, Illinois. 

There are no buildings in either of the two blocks. There 
are three twenty-foot pavements separating various lots 
which give the appearance of street frontage, but which were 
platted as alleys. The closest business community is about 
a mile from the property. There is a filling station within 
sight, southeast of these lots at the corner of Broadway and 
Northwest Highway, and the Benjamin Electric Company is 
located about two blocks east of the oil st 13 t' loll. 

The Northwest Highway runs northwest and southeast 
along said property on the south. South of such highway is 
the right-of-way of the Chicago & Northwestern Railway. 
An abandoned and closed railroad station pr'eviously known as 
the Cumberland Station lies directly south of the lots in Block 
12. This station was boarded up in March, 1937. Certain 
trains still stop for passengers and a bus line runs along the 
Northwest Highway. Two highways, i. e. Wolf Road and 
Golf Road, also known as State Route No. 58 join at the rail- 
road and continue in a northeasterly direction between Blocks 
12 and 13 of said Addition, and is now (designated in that 
Block as Wolf-Golf Road. State Road adjoins Block 12 on 
the north and Broadway adjoins Block 13 on the east. 

Prior to the construction of the grade separation, Iiots 
1 ,47  and 48 in Block 12 and Lots 1, 2, 3 and 4 in Block 13 all 
had a frontage on what was then Wolf Road. It appears 
from the testimony of William Wallace, State Engineer, that 
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A plat of the several properties is herewith shown: 

4 
2 
0 
0 c -n 

CIO' 
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Wolf Road had never becn developed or improved as a street 
from the intersection of State Road and Broadway to the rail- 
road right-of-way, prior to the construction of the grade sepa- 
ration. The testimony shows there was quite a hill com- 
mencing at a point thirty feet southeast of the Northwest 
right-of-way line, and that there was a slope from Lot 47 in 
Block 12 toward Lot 4 in Block 13. This hill sloped to the 
northeast so that at Station 972 of the Engineer's Plat at  the 
extreme north end of all these properties, the old grade line 
was fairly level. 

The testimony of the Engineer, Mr. -Wallace, shows that 
prior to  the building of the viaduct neither Wolf Road, Golf 
Road nor the combined Wolf-Golf Road was ever paved 
northward across the Northwestern Railroad along the street 
between Blocks 12 and 13. Neither was the street open in a 
southwesterly direction across the Northwestern Railroad 
on a grade with the railroad. Mr. Wallace was employed in 
securing the right-of-way for Wolf-Golf Road as now consti- 
tuted south of the Northwestern Railroad. Such right-of- 
way was never used for a grade crossing, but was secured so 
as to  connect Route 58 and Wolf Road from a point soutli of 
the railroad with Route 58 and Wolf Road north of the rail- 
road by a subway to be constructed underneath the railroad 
and underneath the Northwest Highway. 

Prior to  the construction of this subway travel across the 
railroad was at a point approximately one thousand feet 
southeast of where the subway was later built, a t  a grade 
crossing on Seegers Road. The latter road connected Kith 
Golf Road and Wolf Road several hundred feet west of the 
railroad and connected with Broadway east of the railroad. 
A person who desired to drive from any of the lots for which 
damages are sought to  a point across and beyond the North- 
western tracks, prior to the construction of this subway, must 
have proceeded northeasterly from the lots to Broadway, 
thence southeasterly on Broadway and on Seegers Road 
across the Northwestern Railroad, and thence to Route 58. 
Since the construction of the subway Seegers Road has been 
closed at the railroad riglit-of-may and traffic now uses the 
subway in question. There was some excavation work done 
along the Wolf-Golf Road in 1928-1929 prior to securing the 
right-of-way south of the Northwestern Railroad. The pave- 
ment ~vhic l i  now extends along Wolf- Golf Road between 
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Blocks 12  and 13 of the Cornel1 Subdivision is a forty-foot 
pavement, one side of which lies close to  the retaining wall 
that was erected along the frontage of Lots 47, 48 and 1 in 
Block 12. The right-of-way at  that point is one hundred 
twenty (120) feet. 

The right-of-way of Northwest Highway which runs 
along the southerly side of Lots 4, 5, 6 and 7 in Block 13 and 
of Lots 44, 45, 46 and 47 of Block 12  is also a forty-foot pave- 
ment, the right-of-way being eighty-three (83) feet. There 
is a sidewalk on the northern side of Northmest Highway 
adjacent to  the lots abutting thereon, and there is a sidewalk 
on the northwest side of Wolf-Golf Road between the top of 
the retaining wall and Lots 47, 48 and 1 in Block 12. The 
top of the retaining wall follows approximately the ground 
line o r  elevation of those lots. There is also a sidewalk on 
the southerly side of State Road adjacent to Lots 1, 2 and 3 
in Block 12. There is a concrete handrail about three feet 
high on top of the retaining wall and a stairway for pedes- 
trians on the north side of Northwest Highway near the cor- 
ner of Lot 47, which goes from the lot level down to a side- 
walk on the lower level of the subway, thence under the 
Northwest Highway and the tracks. 

At the time of the construction of the subway the only 
part of the paving of the Northwest Highway which was torn 
out, was that which was involved in the grade separation and 
which was replaced across Route 58. The change in eleva- 
tion of the Northwest Highway, if any, was less than one foot, 
the change there being a widening job of such Northwest 
Highway. Pedestrians now going from any of the lots in 
question would have access from their properties along the 
sidewalk and the stairmay in question to  the stairway, and 
thence across to  any desired point beyond the Chicago & 
Northwestern Railroad. 

‘ Claimants predicate their claim to damages on averment 
of the legal principle, that, “Any Change in the Grade of a 
Street or Highway by Which Egress or Ingress to Private 
Property is Obstructed Amounts to  Damages to  Private Prop- 
erty Within the Meaning of Section 13 of Article 2 of the 
Constitution of 1870,” and that “The Measure of such Dam- 
ages to Abutting Property Caused by a Change in the Grade ( 

of a Highway is the Difference Between the Fair Cash Market 
Value of the Property Prior to the Construction of the Im- 
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provement and Unaffected by it, and ita Fair Cash Market 
Value After the Construction of the Improvement as Affected 
by it.” 

Respondent takes no issue with the two foregoing pro- 
visions of law, but contends that the damage which is recover- 
able by an owner of private property resulting from the con- 
struction of a public improvement, must not be such as is 
fanciful, speculative, imaginative or conjectural. 

The testimony of claimants’ witnesses as to the amount 
of damage incurred is also attacked by respondent, the latter 
contending that opinions as to damages must be based on 
lawful elements of damages, and that testimony as to  the 
amount of damages, where the witnesses are shown to have 
taken into account improper elements in forming their opin- 
ions, should be disregarded. 

The two principal witnesses called by claimants were G. 
W. Kunstman and Grover C. Elmore, both of Chicago. Mr. 
Kunstman has been a real estate appraiser for thirty-six years 
for municipalities, corporations, banks and individuals, and 
has been a witness in a number of grade separation cases in 
and about Chicago. While he testified i o  a detailed h o w l -  
edge of the commercial and residential use to which the sev- 
eral lots were best adopted, his testimony disclosed some con- 
fusion of mind as to the conditions of the street upon which 
the lots fronted as such conditions existed prior to the con- 
struction of the viaduct. I n  his testimony he stated that Wolf 
Road which lies between Blocks 1 2  and 13 was being used by 
vehicle traffic prior to the building of the viaduct. That Wolf 
Road was opened across the railroad with a grade road and 
extended south of this property all the way to the southern 
limits of Cook County; that it crossed the Chicago & North- 
western Railroad with a grade crossing and had an old as- 
phalt pavement. These elements were ta,ken into account by 
him in fixing his valuation of the property prior to  the con- 
struction of the improvement. Later in his testimony he 
recalled that Wolf Road was not open across the railroad 
tracks prior to the building of the viaduct in 1933, and the 
witness could not then recall for sure whether old Wolf Road 
was paved between Blocks 12 and 13, as .previously stated by 
him. He was however certain that prior to the improvement 
the street was all connected up with the Northwest Highway. 
At  another point in his testimony Mr. Kunstman states that 

’ 
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in fixing his vahation of the property as it existed prior to 
the construction work he based his conclusions on the con- 
sideration that Wolf Road would be extended as a grade 
crossing; that if the plans called for a grade separation, his 
valuation of Lots 1, 2 and 3 in Block 12 before the improve- 
ment would have been $8,000.00, instead of $11,500.00. It 
becomes apparent that Mr. Kunstman’s valuation of the lots 
before the improvement was premised not entirely on the con- 
ditions as they then existed but upon a’surmise as to what 
might in the future take place in the surrounding community. 
Mr. Kunstman also testified that the best use for Lots 4, 5, 6 
and 7 in Block 13 was commercial before the improvement 
and was still commercial after the improvement, but that such 
commercial use was limited and restricted by the construction 
of the viaduct because the Northwest Highway grade had 
been raised three and one-half (3%) feet. From his testi- 
mony it appears that the witness drew many of his assump- 
tions as to the Highway plans from a 1933 highway map 
showing proposed road construction. The three to four foot 
change in grade of the Northwest Highway, he stated, de- 
creased the commercial value of Lots 4, 5, 6 and 7 in Block 
13 and Lots 45, 46 and 47 in Block 12. In determining his 
prior valuation.for Lot 48 in Block 12, Mr. Kunstman testified 
(Tr. p. 84), “The important thing I took into consideration 
in arriving at a valuation of this property was that this Wolf 
Road was direct access to the Northwestern Railroad; not 
only vehicles, but pedestrians on their way to the Station 
would have to pass this property.” The value of the several 
lots have been reduced, according to his testimony, by chang- 
ing the properties from commercial to residential, due to var- 
ious factors as testified to by him. 

Mr. Grover C. Elmore of Chicago also testified for  
plaintiffs and stated he had been a real estate broker for 
twenty-nine years. In 1916 he sold a three hundred (300) 
acre subdivision west of DesPlaines, and in 1932 or 1933 at 
the request of the owners, he looked over the properties in- 
volved herein with a view to testifying as to  their values. 
There is some confusion apparent in his testimony as to  the 
time a t  which he determined his opinion of value of the prop- 
erties before the construction of the improvement and after 
the construction of the improvement. He also testified that 
there was a dirt road grade crossing of Wolf Road across the 
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Chicago & Northwestern tracks in 1933, and that he based his 
opinion of pre-construction valuation of these properties upon 
that fact; that he also took into account as one of the ele- 
ments of decreased valuation of the several properties a 
change of three to  three and one-half feet in the elevation of 
the Northwest Highway; that such change in grade would 
influence the values twenty-five (25) per cent. Mr. Elmore 
also stated he formed his conclusion of pre-construction and 
after-construction values all in 1933 after the work began. 
He mas asked (Tr. p. 149)-(Q) “Now then the lower figure 
(after-construction value) when did you form your opinion 
as to what that would be worth after the work was com- 
pleted?’’ He replied, (A) “Well, that was, I took into con- 
sideration at  the time I made my appraisal, the difference of 
what the grade separation made between your two pieces of 
property, and it is very easy to do it all at one time.” On 
the same page appears the previous answer of the witness 
that his opinion as to pre-construction-value was formed in 
1933 shortly after the construction work had started. 

We again emphasize at this point that the rule as to  
measure of damages, is the difference in the fair cash market 
value of the property prior to the construction of the im- 
provement aiid unaffected by it, and its fair cash market 
value after the construction of the improvement and as 
affected by it. 

Mr. Elmore further testified that in 1933 he and those 
with whom he conferred in regard to valuations did not have 
in mind an immediate demand for the use of these lots, but 
took into consideration the potential value, and the general 
trend of building ; further, that there was no immediate pros- 
pect of any demand for building in 1933. 

Mr. H. M. Cornell testified to having laid out the 
subdivision of the lots in question. MI-. Cornell is a real 
estate dealer residing in Park Ridge, Illinois with twenty-five 
years’ experience in the business. The lots in question that 
have been sold since the subdivision, were sold in 1928 shortly 
after the subdivision of the property. To use his words (Tr. 
113), “It was a sort of a stock proposition-a group of 
people organized a syndicate on a unit basis, and after they 
subdivided the property they sold a part of the lots and some 
of the lots are still owned by the syndicate.” Mr. Cornell 
testified that there was no paved road along what is now 
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designated as Wolf-Golf Road prior to the construction of the 
subway under the Northwest Highway and the Northwestern 
Railroad tracks. The paving of the subway was completed in 
1936. Mr. Cornel1 further testified that prior to the time they 
laid out the Cumberland Subdivision it was possible to cross 
the Northwestern tracks onto Wolf Road, but that in 1930 
the State made an excavation in the territory known as Wolf- 
Golf Road to use f o r  film in fixing fifty feet of Golf Road east 
of the circle, i. e. east of these properties, which made it im- 
possible to  use Golf Road if it was usable before;  that since 
1930 Wolf-Golf Road was not used until after the subway 
construction. 

Mr. B. I?. Eidamiller of DesPlaines, a real estate dealer 
f o r  fifteen years in that vicinity, was called as a witness by 
respondent. His testimony shows an intimate knowledge of 
local conditions and of the physical surroundings of these 
properties. 

Xr. Donald T. Morrison of Chicago, testified to being a 
member of various real estate boards and engaged in the real 
estate business for twenty years, during which time he has 
made subdivisions of various tracts in and near DesPlaines. 
His evidence! discloses a detailed study of conditions and of 
the facts pertaining to the properties in question. In  his 
testimony we find that Wolf-Golf Road, prior to the construc- 
tion of the subway was a dedicated street lying between 
Blocks 12 and 13, but was not used by traffic; that it was 
grown up in weeds and that as it approached the Northwest 
Highway at the south end of these properties, the street 
sloped up to the highway some five or six feet, so that no 
matter what had happened to  Wolf Road they either had to 
grade it up or  grade it down in order to cross the Northwest 
Highway and the Chicago and Northwestern Railway. 

There is much evidence in the record by the various wit- 
nesses as to the best use to  which these various lots were 
adapted prior to  and after the improvement of Wolf-Golf 
Road; also as to the grouping of various lots together for  sale 
purposes and their accessibility in such case from other 
streets. The following chart shows the amount claimed as 
damages in the several cases, and the opinion of the several 
witnesses as to  value and damage of the respective lots in 
question : 
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DAMAGES CLAIMED. 

47 
46 

48 

45 

44 

3 

2 

Name 

12 7,000.00 8,000.00 

l:! 3,500.00 4,000.00 

E! 1,500.00 1,500.00 

1% 1,000.00 1,Ooo.oo 

13 3,000.00 2,500.00 

13 3,000.00 2,500.00 

Chicago Title & Trust Co.. etc. (2824) 

Chicago Title & Trust Co., ctc. (2825) 

Barney S. Radcliffe (2826) 

Chicago Title & Trust Co. (2827) 

Harry D. Callahan (2828) 

Harry Z. Munn & Anna Munn, wife 
(2829) 

Edward F. Kolar & Josephine Kolar 

Chicago Title & Trust Co. (2831) 

(2830) 
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Before After 
-~~ 
$11 , 850 $8,000 

14,750 7,250 

12,000 6,000 

Name 
Damage 

$3 , 850 

7,500 

6,000 

Chicago Title 
& Trust Co. 
etc. (2824) 

Chicago Title 
& Trust Co. 
etc. (2825) 

Barney S. 
Radcliff e 

(2826) 

Chicago Title 
& Trust Co. 
etc. (2827) 

Harry D. 
Callahan 

(2828) 

Harry Z. 
Munn & 

Anna Munn. 
wife 

(2829) 

Edward F. 
Kolar & 

Josephine 
Kolar 
(2830) 

Chicago Title 
& Trust Co. 

(2831) 

6,000 

3,000 

CLAIMANTS' EVIDENCE. 

2,000 4,000 

1,500 1,500 

(Elmore) 

' 2,500 

5,250 

1,500 

3 , 000 

1,000 

2 , 250 

5 . ~ 0 1  2,9001 2,100 
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RESPONDENT’S EVIDENCE. 

Lot Name 

Chicago Title 
& Trust Co. 
etc. (2824) 

Chicago Title 
& Trust Co. 
etc. (2825) 

Barney S. 
Radcliff e 

(2826) 

Chicago Title 
& Trust Co. 
etc. (2827) 

Harry D. 
Callahan 
(2828) 

Harry Z. 
Munn & 

Anna Munn, 
wife 

.(2829) 

Edward F. 
Kolar & 

Josephine 
Kolar 
(2830) 

Chicago Title 
& Tl;ust Co. 

(2831) 

(Eidamiller) 

Before 1 After IDamagc 
Block 

--_____-____ 

12 

13 

12 

12 

12 

12 

13 

13 

1 
2 
3 

4 
5 
6 
7 

46 
47 

48 

45 

44 

3 

2 

$2,000.00 $1,250.00 $ 750.01 
1,000.00 750.00 250.01 
1,000.00 750.00 250.01 

1,264.80 474.30 790.51 
1,000.00 375.00 625.01 
1,000.00 750.00 250.01 
1,000.00 750.00 250.01 

1,000.00 375.00 625.0( 
1,509.20 565.95 943.2; 

2,400.00 400.00 2,000.0( 

1,000.00 750.00 250.0( 

1,000.00 750.00 250.a 

2,000.00 1,250.00 750.0( 

2,000.00 1.500.00 500.0( 

2,520.00 
2,520.00 
1,450.00 
1,400.00 

(Morrison) 

1,890.00 630.00 
1,890.00 630.00 
1,305.00 145.00 
1,260.00 140.00 

Before 1 After /Damage 
~ ~ - - -  

1,800.00 
1,800.00 

2,560.00 

1,500.00 

1,500.00 

2.200.00 

2,200.00 

1,350.00 450.00 
1,350.00 4.50.00 

1.920.00 640.00 

1,350.00 150.00 

1,350.00 150.00 

1,650.00 550.00 

1,760.00 ,440.00 

An inspection of the attached plat discloses that Lots 2 
and 3 and 44, 45 and 46 in Block 12, and Lots 5, 6 and 7 in 
Block 13 never had any- frontage on Wolf Road or  Golf Road, 
and have not lost any direct ingress o r  egress rights by 
reason of the construction of the subway. The damage to 
those lots is only indirect by virtue of their use with other 
property. 

The members of the Court of Claims have on two occa- 
sions inspected the properties and surroundings involved 
herein, in order to better understand the evidence of the wit- 
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nesses as it appears in the record, and to gain at  first hand 
a 1-iew of the premises in question. 

The construction by the State of Illinois of this forty- 
foot pavement and subway has changed what was previously 
a dead-end street, untraveled and grown up in weeds, to a 
modern arterial highway. ‘ The loss of ingress and egress to 
the lots in question appears negligible, except to Lot 48 in 
Block 12 which has no direct street outlet. However, it, like 
several others, has access to paved roadways within the sub- 
division, and from there can now travel over the new pave- 
ment of Wolf-Golf Road to all points south. 

Witnesses for claimants were apparently mistaken in be- 
liering that the grade of Northwest Highway was raised 
three or  four feet in the course of this improvement as the 
evidence shows there was a change of less than. one foot  in 
such grade. In-so-far as this element affected the witnesses’ 
judgment, same is disregarded. 

From all the evidence and the conclusions reached from 
our inspection we must conclude that certain elements were 
taken into account by the witnesses Kunstman and Elmore in 
arriring at their opinions of damages which are not sup- 
ported by the evidence. 

In  the case of C. d? E. I. 
By. Co. vs. Loeb, 118 111. 203, the court said: 

“Before adoption of the Constitution of 1870 where there was land taken 
for public use there was provision for compensation. But where there was 
other disconnected land not touched by the improvement, but merely dam- 
aged, as apparent in this case, no compensation was provided. To meet this 
want, the clause of the Constitution restrictive of the exercise of the power 
of eminent domain, provides that  private property shall not be taken or 
damaged for public use without just compensation.” 

The law in this case is plain. 

The question as to the right of a property-owner for 
damages to  property damaged but not taken as the result of 
a public improvement, was thoroughly considered by this 
court in the consolidated cases of Albert J .  Moore, et al., vs. 
State, 8 C. C. R. 686, and the proper elements of damages 
were there considered, 

The law is well settled as to  the damages recoverable in 
cases where private property is damaged but not taken. I n  
the case of Departmeizt of Public Works vs. Caldwell, 301 Ill. 
42 and in the case of Departwiemt of Public W o r k s  vs. Mc- 
Bridge, 338 111. 347, and in numerous other cases, our Su- 
preme Court has held that the true measure of damages for 
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land not taken is the difference between the fair cash value of 
the property unaffected by the improvement and its fair cash 
market value as affected by it. This court has applied the 
rule thus stated in the case of Grassle vs. State of Illinois, 
8 C. C.'R. 150 and in the combined cases of Sadie Stern, et al. 
vs. State of Illinois, 8 C. C. R. 251-265. 

Opinions as to damages must be based on lawful elements 
of damage. Xuper Power vs. Sommers, 352 Ill. 610 (618). 

The damage which is recoverable by an owner of prop- 
erty resulting from the construction of a public improvement 
must not be such as is fanciful, speculative, imaginative o r  
conjectural. 

Upon consideration of all the evidence in the record the 
court finds: That the fair cash market value of claimant's 
property has been depreciated as the result of the construc- 
tion of the subway in question in the following amounts: 

I 

2824 
2825 

Claimant 

$1,250.00 
1.915.50 

Chicago Title & Trust Co., etc. (Lots 1. 2. 3 in Block 12) .................. 
Chicago Title & Trust Co., etc. (Lots 4, 5, 6, 7, Block 13) ................ 
Barney S. Radcliffe (Lots 46 & 47, Block 12) ...................................... 
Chicago Title & Trust Co., etc. (Lot 48, Block 12) .............................. 
Harry D. Callahan (Lot 45, Block 12) .................................................. 

Edward F. Kolar & Josephine Kolar (Lot 3, Block 13) ...................... 
Chicago Title & Trust Co., etc. (Lot 2, Block 13) ................................ 

Harry Z. Munn & Anna Munn, wife (Lot 44, Block 12) .................... 

2826 
2827 
2828 
2829 

1 Amount 

1 ; 568.25 
2,000.00 

250.00 
250.00 

Chicago Title & Trust Co., etc. (Lots 1, 2, 3 in Block 12) 
Chicago Title & Trust Co.. etc. (Lots 4, 5, 6, 7, Block 13) ................ 
Barney S. Radcliffe (Lots 47 & 46, Block 12) ...................................... 
Chicago Title & Trust Co., etc. (Lot 48, Block 12) ............................. 
Harry D. Callahan (Lot 45. Block 12) ................................................. 
Harry Z. Munn & Anna Munn, wife (Lot 44, Block 12) .................... 
Edward F. Kolar & Josephine Kolar (Lot 3. Block 13) ...................... 
Chicago Title & Trust Co.. etc. (Lot 2, Block 13) 

I 
.................. 

-~ 

2824 $1,250.00 
2825 1,915.50 
2826 1,568.25 
2827 2,000.00 
2828 250.00 
2829 250.00 
2830 750.00 
2831 500.00 

750.00 ;:;:I 500.00 

An award is therefore here by^ entered in favor of the 
respective claimants in the several consolidated cases as I 
follows : I 

Claimant 
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It is further ordered that if a sufficient amount of money 
is available from funds heretofore appropriated by the 
Legislature for the payment of such awards and the costs of 
these proceedings, over and above any and all amounts here- 
tofore ordered paid therefrom, the Director of Public Works 
and Buildings is in such case directed to issue vouchers in 
payment of the respective awards hereinabove made and 
costs as taxed and certified by the Clerk herein, and shall de- 
liver the same to the Director of Finance, and the latter is 
hereby in such case directed to approve such vouchers and to 
certify the same to the Auditor of Public Accounts of the 
State of Illinois, and the latter in such case is directed to  
issue a warrant o r  warrants in accordance with such vouchers 
against the appropriation made for  that purpose, and said 
Auditor shall thereupon deliver said warrants to the Treas- 
urer of the State of Illinois, who is in such case directed to 
counter-sign and‘ pay such warrant or warrants, all as pro- 
vided by Section 7 of “An Act in Relation to Compensation 
For Private Property Damaged For Public Use By the De- 
partment of Public Works and Buildings in the Construction 
or Improvement of Public Highways, approved July 11, 
1939.” (Ill. Rev. Statutes, 1939, Ch. 47, Par. 24.) 

Unless a petition for  rehearing is filed within 30 days 
from this 13th day of March, A. D. 1940, this order shall be 
and become final upon the expiration of the said period of 30 
days. 

‘ 

(No. 3410-Claimant awarded $10.00.) 

OAK PARK HOSPITAL, INC., A CORPORATION, Claimant. ws. STATE OF 

ILLINOIS, Respondent. 
Opinion pled March 13, 1940. 

MORTON C. ELDEN, for  claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 

SERncEs-lopSe of appropriation out of which cmld be paid- before pay- 
ment- when award m a v  be made for,  Where claimant has rendered services 
to the State on the order of one authorized to contract for it, and submits a 
bill therefor within a reasonable time, and due to no fault or negligence on 
the part of claimant, same ip not approved and vouchered for payment, before 
the lapse of the appropriation from which it is payable, an  award for the 

Assistant Attorney General, for  respondent. 
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reasonable value of same may be made, where at tlie time the services were 
rendered there were sufficient funds remaining therein to pay same. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

Claimant seeks an award in the amount of Ten Dollars 
($10.00) for X-ray services furnished to  an injured employee 
of the respondent on May 23d, 1937. The services in question 
were necessary and were furnished at the request of the 
attending physician who was acting pursuant to proper 
authorization by the respondent. The bill f o r  such services 
was presented to respondent on September 20th, 1937, but 
same was not vouchered for payment for the reason that 
although there mere ample funds in the appropriation at  the 

. time the services were rendered, such appropriation had 
lapsed at the time the statement was presented. The reason- 
ableness of the claim is not questioned. 

This court has repeatedly held that where materials or 
supplies have been properly furnished to  the State, and a bill 
therefor has been submitted within a reasonable time, but the 
same was not approved and vouchered €or payment before 
the lapse of the appropriation from which it is payable, with- 
out any fault or neglect on the part of then claimant, an award 
for the reasonable value of such materials o r  supplies will be 
made, where, a t  the time the expenses were incurred there 
were sufficient funds remaining unexpended in the appropria- 
tion to pay f o r  the same. Rock Islamd Sar?zd a2 Gravel Co. vs. 
State, 8 C.  C.  R. 165; I d a m  Motorcycle Co. vs. State, 
9 C. C. R. 526; Metropolitan Elect?-ical Supply Co. vs. State, 
No. 3270, decided at the September Term, 1938, of this court. 

This case comes within the rule above set forth, and 
award is therefore entered in favor of the claimant fo r  tlie 
sum of Ten Dollars ($10.00). 

I 

(No. 2853-Claimant awarded $495.00.) 

WILLIAM L. SAITTH, Claimant, 11s. STATE OF ILLINOIS, Respondent. 
Opiiz ion filed iMarch 14, 19/lCl. 

CHARLES E. LEE, f o r  claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOE, 
Assistant Attorney General, f o r  respondent. 
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WORKMEN’S COMPENSATION am-when award for temporary total disability 
may be made under. Where employee of State sustains accidental injuries, 
arising out of and in the course of his employment, while engaged in extra- 
hazardous employment, an  award for compensation may be made therefor in 
accordance with the provisions of the Act, upon compliance with the terms 
thereof by said employee. , 

SAM+evidenCe in claims tinder-not limited t o  disability alleged in cmt- 
plaint. Claimant for compensation under the Workmen’s Compensation Act 
is not limited to the disability alleged in his complaint, but is entitled to 
show every disability whch he has sustained as the result of the accident. 

SAME-claim f o r  total permuwent disability-evidence insuficient to sup 
port. Where claimant fails to prove by a preponderance or greater weight of 
the evidence, that total permanent disability for which award for compensation 
is  sought was the result of the accidental injuries sustained, no award for 
same can be made. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

Claimant was injured August 12th, 1935, while in the 
employ of respondent as a laborer at the Griffin Gravel Pit in 
Moultrie County. He was immediately removed from the 
scene of the accident to the office of Dr. Stephen Ambrose in 
Lovington, and from there to St. Mary’s Hospital in Decatur 
where he was X-rayed, and where he remained for treatment 
until August 18th when he was returned to his home and 
remained in bed until September 9th. 

The X-rays showed no fracture of the skull, no fracture 
of the ribs, and no evidence of fracture to the bony part of 
the chest, but revealed an old arthritic condition in, the knee 
joint, and a floating cartilage that apparently had lodged in 
the tendon above the knee cap. 

At the time Dr. Ambrose first examined claimant, he 
complained of pain in his head, chest and knee. Apparently 
the head and chest gave him no further tl‘ouble at that time, 
but he continued to suffer considerable pain from the knee 
injury. At the suggestion of Dr. Ambrose, claimant was 
given a treatment by Dr. Stewart Wood, an orthopedic 
surgeon of Decatur, and also was given diathermy treatments 
by Dr. Scaggs of Lovington f o r  about eight weeks. 

The knee continued to bother claimant, and at the sug- 
gestion of the Department of Highways, claimant was taken 
to ’Chicago and placed under the care of Dr. Henry B. 
Thomas, an orthopedic surgeon, who removed the floating 
cartilage on May 23d, 1936. Thereafter claimant was given 
physiotherapy treatments under the direction of Dr. Thomas, 

. 
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and later returned to his home. The date of such return does 
not appear in the evidence, but apparently at that time claim- 
ant was able to do some light work. His condition improved, 
and from the evidence in the record it appears that so far as 
the injury to his knee is concerned, claimant had fully 
recovered from the effects of the injury, and was able t o  
resume his former work on September lst ,  1936. 

The record discloses that claimant had suffered a previ- 
ous injury to his knee, and had the floating cartilage since 
1928, but apparently it did not interfere with the performance 
of any of his duties. Inasmuch as there was no previous dis- 
ability, and inasmuch as the accident of August 12th, 1935 
aggravated the pre-existing condition, and thereby produced 
the disability in question, claimant is entitled to recover 
therefor under the provisions of the Compensation Act. 
Bockford City Tractiorz Co. vs. Imd. Corn., 295 Ill. 358; Ohlsow 
vs. I d .  Corn., 357 Ill. 335. 

Claimant had been working f o r  respondent f o r  about a 
week prior to the injury, and his wages were fifty cents (50c) 
per hour. At the time of the accident he was forty-seven 
(47) years of age, was married, and had one child under the 
age of sixteen years. Compensation payments therefore 
must be computed on the basis of Eleven Dollars ($11.00) 
per week, in accordance with the provisions of the Compen- 
sation Act. 

From all of the evidence in the recoi-d, there is no ques- 
tion but what the claimant, as the result of the injury to his 
knee, was temporarily totally disabled from the date of the 
accident, to-wit, August 12th, 1935, to September lst,  1936. 
The respondent paid all medical and hospital bills and also 
paid claimant the compensation due him to  October 19th, 
1935. There remains due to  claimant f o r  temporary total 
disability as aforesaid, compensation at the rate of $11.00 per 
week from October 19tli, 1935 to September lst,  1936, to-wit, 
Four Hundred Ninety-five Dollars ($495.00). 

The complaint which was filed on F’ebruary 29th, 1936, 
mas apparently based upon the injury to claimant’s knee and 
leg, and no mention is made of a disability resulting 8 from 
claimant’s coronary condition. At the hearing, and in coun- 
sel’s Brief and Argument, the claim is made that in addition 
to the disability resulting from the injury to his knee, claim- 
ant is completely and permanently disabled by reason of a 
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coronary disease resulting from the accident of August 12th, 
1935. 

In  the case of Madisow Coal Co. vs. Iad. Corn., 320 Ill. 65, 
the employee in his application made claim for temporary 
total disability as well as for partial disability, but made no 
claim for total permanent disability. Upon the hearing be- 
fore the Industrial Commission, award was made for  total 
permanent disability, and on review it was contended that the 
application was not sufficient to sustain the award. I n  that 
case the Supreme Court said: 

“We do not regard it essential t o  a proper statement of claim for com- 
pensation for the applicant to state specifically the amount of compensation 
claimed. It is essential that he state informally the time, place, manner and 
character of the accident so that the employer will be advised of the nature 
of the claim and can properly prepare his defense. * * * 

Under section 12 of the Act the employee is required to submit himself for 
medical or  surgical examination when requested by the employer. The ques- 
tion for the Commission to determine was the amount of compensation due 
under the provisions of the Act, and no useful purpose could be served 
by requiring the employee to  determine that question in advance and to state 
his conclusion in the application for adjustment of claim.” 

Claimant therefore is not limited to the disability alleged 
in his complaint, but is entitled to  show any and every disa- 
bility which he has sustained as the result of the accident in 
question. 

I t  therefore becomes necessary to determine from the 
evidence in the record whether the claimant is completely and 
permanently disabled, as contended by him, and if so, 
whether such disability is the result of the accident of 
August 12th, 1935. 

When the claimant was first examined by Dr. Ambrose 
on the day of the accident, he complained of pain in his head, 
chest and knee. From that time until after he returned to 
work about September lst,  1936, very little appears in the 
record as to any complaint relative to claimant’s heart 
condition. 

In  the fall of 1936 claimant took up work of different 
kinds, cutting broom corn, working in soy beans, driving a 
truck, and engaged in trapping, but the time he commenced 
o r  completed any of said work, or  the time he was engaged 
therein, does not appear in the record. During the trapping 
season in the fall of 1936 claimant went to Dr. Ambrose’s 
office, complaining of pain in his chest and arm, and stated 
that when he walked too long o r  too fast against a strong 
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wind, he would have to sit down and rest. This was the first 
time the pain in his chest was severe enough to cause him to 
seek the services of a physician, and he had never previously 
said anything to Dr. Ambrose to  cause the Doctor to  believe 
that he had any coronary condition. 

Dr. Ambrose a t  that time made a diagnosis of coronary 
thrombosis and stated that it was his impression that the 
condition came on spontaneously. He also stated that in his 
opinion claimant was permanently disabled a t  that time 
(October 14th, 1937), and that as a general thing, that type 
of heart condition does not improve. 

Dr. Ambrsse was again called as a witness on July 19th, 
1938 and testified that he had been attending claimant pro- 
fessionally since testifying in 1937; that the treatments con- 
sisted mainly of rest and tablets supposed to ward off angina 
attacks, of which the patient was complaining; that he also 
treated claimant for spitting up of blood; that in his opinion 
the accident of August 12th had nothing to do with claimant’s 

I present heart and lung condition; that in his opinion claim- 
ant was not wilfully misrepresenting or malingering but was 
suffering from what he termed a traumatic neurosis, in which 
he could no6 keep himself from feeling ill; and further gave 
it as his opinion that when a settlement was made, claimant 
would show considerable improvement in his condition. The 
Doctor further stated that from any examination he was able 
to make, he was unable to  find anything wrong with claim- 
ant’s heart; that there were no objective symptoms, but that 
claimant described beautifully the subjective symptoms of 
coronary trouble. 

Dr. Scaggs testified that he first discovered a heart con- 
dition called angina pectoris in the fall of 1936 ; that in giving 
a history of the case, claimant said that a s  soon as he started 
husking corn he got a pain in his heart and had to quit; that 
every time he took any exercise he would have this pain. Dr. 
Scaggs stated that in his opinion the claimant’s heart condi- 
tion is a result of his accident of August 12th, 1935 ; and that 
it is doubtful if claimant will ever be able to do manual labor. 

Dr. Stanley, a heart specialist, stated that he made an 
examination of claimant January 5th, 1937, and took his his- 
tory, examined his heart by the usual methods of physical 
examination, and took an electro-cardiograph ; that findings 
were essentially negative throughout; that he could come to 
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no conclusion from his’ examination, but from claimant’s his- 
tory, he was convinced that claimant had angina pectoris, but 
the electro-cardiograph did not show any such condition ; that 
taking the history into consideration, it was his opinion that 
claimant’s heart condition could have been a result of the 
injury of August 12th, 1935 ; that claimant is totally disabled 
from doing any type of manual labor ; that angina pectoris is 
much more prevalent in persons having mental worry and 
great responsibility than in the laboring class; that it is a 
disease more among business and professional men than 
laboring men; that hardening of the arteries usually mani- 
fests itself in the fifth and sixth decades of life. 

Dr. E. S. Moore, f o r  fifteen years Superintendent of 
Illinois Research Hospital, Emeritus Associate Professor of 
Medicine, University of Illinois, and heart specialist for 
thirty-five years, examined claimant at  the request of Dr. 
Thomas to see if claimant had a normal heart or was suffer- 
ing from angina pectoris. Dr. Moore obtained a personal 
history, made a physical examination of claimant’s chest and 
abdomen, and took electro-cardiographs and X-rays. As the 
result of such examination, Dr. Moore stated that he found 
claimant’s heart was of normal size, the rate was regular, 
tones clear, no adventitious sounds, i. e. no sounds other than 
normal; that claimant had a tender point on the left side at 
the nipple line ; that this tender point is rarely seen in organic 
heart disease but is frequently present in nervous neurotic 
persons without heart disease; that there was no evidence of 
coronary sclerosis ; that patient’s condition was significant; 
that he was emotionally disturbed, cried ’freelyf hands 
trembled ; that he broke out in perspiration and the water ran 
down his sides; that he showed great anxiety and expressed 
fear that his attacks would return; that his heart beat was 
regular; that there were no objective symptoms of any 
coronary disease which would account for the pain described 
by claimant; that the frequency, the type of radiation, the 
unusually constant long periods, of discomfort as stated by 
claimant; are not the customary characteristic picture of 
angina of organic origin; that in his opinion claimant did not 
have angina pectoris, based on any organic lesion; that in a 
man who was emotionally unstable generally, to be told that I 
he had angina pectoris would make a profound impression 

-8 
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and might account for the condition in which claimant was at 
the time of his examination. 

The evidence in the record satisfactorily shows that at 
the time of the last taking of testimony, to-wit, July 19th, 
1938, the claimant was wholly incapable of performing any 
manual labor. That, however, is not sufficient to entitle him 
to an award. He must also show that his condition is the 
result of the accident of August 12th, 1935. As said in the 
case of Rittler vs. INd .  Corn., 351 Ill. 338-353: 

“The claimant has the burden of proving not only that an accident hap- 
pened but also that the accident was the proximatca cauee of the injury suf- 
fered or the condition of incapacity for which compensation is sought-that 
is, he must Prove the causal connection between the accident and the condi- 
tion of the incapacity which constitutes his claim for compensation.” 

In  considering a somewhat similar case, our Supreme 
Court in the case of American Xrneltimg Co. vs. Imd. Corn., 
353 Ill. 324, said: 

“The Workmen’s Compensation Act was enacled for a beneficient pur- 
pose by requiring the employer to bear a part of the burden sustained from 
occupational disease6 contracted or injuries sustained by the employee while 
in the service of the employer and while in  the discharge of his duties as 
such employee. However, before an employee is entitled to  recover an  award 
under the provisions of this Act he must bring himself within the provisions 
of the statute.” 

Also, on page 328: 
“The liability cannot rest upon imagination, speculation o r  conjecture 

but must be based on facts established by a preponderance of the evidence, 
neither can it rest upon a choice between two views equally compatible with 
the evidence.” 

This statement of the law was previously announced in 
numerous cases. Illimois Bell Telephorbe Co. vs. I d .  Corn., 
325 111. 102; Byrarn vs. Imd. Corn., 333 Ill. 152; Rittler vs. Ind. 
Corn., 351 Ill. 338. 

In  determining the question here involved, consideration 
must be given to the following: 

1. Claimant had no trouble in his chest of sufficient im- 
portance to cause him to seek the services of a physician, for  
more than a year after his accident. 

2. The first. doctor that examined the claimant on ac- 
count of his heart condition (Dr. Ambrose) diagnosed his 
condition as “coronary thrombosis ”, and was of the opinion 
that the accident of August Uth,  1935 had nothing to do with 
such heart condition. 
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3. The next doctor that examined the claimant on ac- 
count of heart condition (Dr. Scaggs) diagnosed his condition 
as “angina pectoris”, and was of the opinion that such con- 
dition was the result of the accident in question. 

4. The next doctor that examined the claimant on ac- 
count of his heart condition (Dr. Stanley) stated that he 
could come t o  no conclusion from his examination, but from 
claimant’s history he concluded that claimant had angina 
pectoris, and gave it as his opinion that such condition could 
have been the result of the accident. 

5. The next doctor that examined the claimant on ac- 
count of his heart condition (Dr. Moore) found no objective 
symptoms of any coronary disease which would account for 
the pain described by elaimant, and also stated that “in a 
man who was emotionally unstable generally, to  be told that 
he had angina pectoris would make a profound impression 
and might account for the condition in which claimant was at 
the time of his examination”. 

6. None of the medical men who examined claimant 
found any objective symptoms of any coronary disease, and 
the electro-cardiograph indicated nothing abnormal. 

7. The testimony of Edward Kirby who was a patient 
at St. Luke’s Hospital when claimant was there, and who was 
staying at  the Y. M. C. A. Hotel in Chicago a t  the same time 
claimant was there. He stated that claimant on one occasion 
said he got hurt in a gravel pit and if there was any chance at  
all he felt like he wanted something out of it. Kirby also 
stated that claimant “had a crutch and a cane when he was 
sent to the Y. M. C. A. Hotel from the hospital, but he dis- 
carded the crutch, shoved it under his bed in his room”; also 
that on one occasion between June 14th and June 20th, 1936 
they walked from the Y. M. C. A. Hotel to the new Outer 
Drive Bridge, then to 30 North Michigan Avenue, and from 
there back to  the Hotel, then, after dinner, walked from the 
Hotel to the Illinois Research Hospital and back, a total of 
ten or eleven miles, a t  which time claimant requested Kirby 
not to let the nurses or Dr. Thomas “know but what he used 
his cane all the time, as he thought that it would hurt him in 
getting anything out of his claim, and he said he could walk 
fairly well without it”. 

We conclude from a consideration of all of the evidence 
in the record that the claimant has failed to establish by the 
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greater weight of the evidence that the coronary co’ndition of 
which he now complains is the result of the accident of Au- 
gust 12th, 1935, and award for any disability on account of 
such condition is denied. 

Claimant is entitled to an award for temporary total dis- 
ability resulting from injury to his knee as hereinbefore set 
forth. 

An award is hereby made in favor of claimant, William 
L. Smith, for temporary total disability to his right knee as 
hereinbefore set forth, in the sum of F o u r  Hundred Ninety- 
five Dollars ($495.00). 

This award being subject to the provisions of an Act 
entitled “An Act  Making an ApproprialJon to Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof ”, (Illinois Revised Statutes, 
1939, Bar Assn. Edition, Chapter 127, Pars. 180-181), and 
being subject also to th’e terms of an Act entitled “An Act 
Making Appropriations to the Auditor of Public Accounts 
for the Disbursement of Certain Moneys Until the Espira- 
tion of the First Fiscal Quarter After the Adjournment of the 
Next Regular Session of the General Assembly”, approved 
July lst,  1939 (Session Laws 1939, page 117) ; and being, by 
ths terms of the first mentioned Act, subject to the approval 
of the Governor, is hereby, if and when approval is given, 
made payable from the appropriation from the Road Fund 
in the manner provided by the foregoing Acts. 

(No. 3262-Claim denied.) 

NINA YOUNGMAN, ADMINISTRATRIX OF THE EFTATES OF JOHN YOUNG- 
MAN, DECEASED AND ROBERT YOUNQMAN, DECEASED, Claimant, ‘us. 
STATE OF ILLINOIS, Respondent. 

Opinion filed December 12, 1939. 

Rehearing denit% March 14, 1940. 

HAROLD J. DALTON, fo r  claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, f o r  respondent. 

C~VERNMENTAL mNcTIoN-public park. The establishment and mainte- 
nance of a public park by the State is a governmental function. 

RESPONDEAT sUpERIo+not applicable t o  State. The doctrine of respondeat 
superior is not applicable t o  the State in the exercise of its governmental 
functions. 
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NmmmNcE-employees of State-Htate not liable for. The State 16 never 
liable for the, malfeasance, misfeasance or negligence of i ts officers, agents or 
employees i n  the exercise of i ts governmental functions. 1 

MR. JUSTICE YANTIS delivered the opinion of the court: 

On June 18, 1936 Robert Youngman, aged ten years, and 
John Youngman, aged twelve years, were drowned in Pine 
Creek at  White Pines State Park, Oregon, Illinois ; the latter 
being a park established and operated by the State of Illi- 
nois. The complaint filed by Nina Youngman, as Adminis- 
tratrix of the children’s estates, alleges that there was a con- 
crete slab across Pine Creek which was formerly used by 
cars, but was no longer so used; that the waters of the creek 
passed over it in a shallow manner, and that the surface of 
the slab had become overgrown with moss; that it was at- 
tractive to children of tender years who were in the habit of 
wading upon the slab; that the waters of the Creek on each 
side of the slab were approximately fifteen feet deep, making 
it a dangerous place for children to  play. 

The complaint further alleges that it was the duty of 
respondent to exercise such care in the control and manage- 
ment of the slab that children of tender years who were at- 
tracted thereby would not be injured or killed; that the 
respondent negligently and carelessly failed to remove the 
slab or to  provide a fence or protection for same, and per- 
mitted children to play thereby and thereon, and that as a 
result of such negligence the two children while wading on the 
slab slipped off the slab and were drowned. 

The Attorney General has filed a motion to  dismiss the 
complaint fon the reason that the right to damages claimed 
therein is predicated upon the alleged negligence of the 
respondent through its agents and servants. 

The Doctrine of Respondeat Superior does not apply to 
the State, and in the absence of a statute so providing, the 
State is not liable for death or injuries resulting from the 
negligence of its agents, officers or  employees. (Trornbello 
vs. State, 8 C. C. R. 56; Cavatio vs. State, 9 C. C. R. 245; Wil- 
son vs. State, 8 C. C. R. 72.) 

The establishment and maintenance of a park is a gov- 
ernmental function. 

. It further appears that the tx70 children above named 
were drowned June 18, 1936. The complaint mas filed herein 
on May 19, 1938, being considerably more than one pear after 

(Trornbello vs. State, supra.) 

L 
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the children’s death. The Attorney Geiieral contends that 
Paragraph a,* Chapter 70, Ill. Rev. Statutes, 1937, provides 
that every action for recovery of pecuniary damages result- 
ing from death shall be brought within one year after the 
death of such person, and that therefore the claim in question 
would be barred under the statute. 

Claimant contends that inasmuch as the Court of Claims 
Act provides that every claim filed herein shall be barred 
unless filed within five years after the claim first accrues, that 
the one year limitation under the Injuries Act does not apply. 
To this, me cannot concur. It does not follow, that since no 
claims can be filed in the Court of Claims after five years from 
the time the right of action accrued that all other limitations 
of statute are nullified so far  as the filing or hearing of 
claims in the Court of Claims are concerned. 

The motion of the Attorney General. is allowed and the 
claim dismissed. 

(No. 3459-Claimant awarded $20.00.) 

IVAN E. BROUSE, 11. D., Claimant, us. STATE 01’ ILLINOIS, Respondent. 
Opinion filed April 11, 1940. 

Claimant, pro se. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

MEDICAL smvmm-rendered to  amployee of State under Workmen’s Com- 
pensataon Act-lapse of  appropriation out of which ccmcld be paid-before pre- 
serbtnzent o f  bill-when award may be macle for. Where medical services were 
rendered to  employee of State for accidental injuries arising out of and in 
the course of his employment, while engaged in extra-hazardous employment, 
a t  the request of State, and bill for reasonable value of same was not pre- 
sented before lapse of appropriation out of which it could be paid, due to no 
negligence of claimant, an  award may be made for amount due, on claim Aled 
within a reasonable time. 

MR.. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

On February 17th, 1939 one Franklin Story, an employee 
of the Division of Highways of the respondent, sustained an 
accidental injury which arose out of and in the course of his 
employment, and was treated therefor by Dr. F. A. Norris. 

On March 27th, 1939, with the approval of the Division 
4 
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of Highways, said Franklin Story was referred by Dr. 
Norris to the claimant herein for X-ray pictures of his dorsal 
and cervical spine, and for an interpretation of such pictures. 
Claimant made the pictures as requested, and gave his inter- 
pretation thereof, and on December 4th, 1939 rendered a bill 
therefor to the respondent in the amount of $20.00. Payment 
was refused on the ground that the appropriation from which 
same was properly payable had lapsed, and claimant was 
advised that he would have to  seek payment through the 
Court of Claims. 

No question is raised as to the value of the services 
rendered, nor is it claimed that there were not sufficient un- 
expended funds in the proper appropriation at the time of 
the rendition of buch services. Under similar circumstances 
.we have repeatedly held that the claimant is entitled to an 
award. Rock Islaind Smd and Gravel Co. vs. State, 8 C. C. R. 
165; India% Motorcycle Co. vs. State, 9 C. C. R. 526; Metro- 
politafi Electrical Supply Co. vs. State, No. 3270, decided at 
the September Term, 1938, of this court. 

Award is therefore entered in favor of the claimant fo r  
the sum of Twenty Dollars ($20.00). 

(No. 3422-Claim denied.) 

WINIFRED BURROUGHS AND CHARLOTTE N. BURROUGHS, Claimants, vs. 
STATE OF ILLINOIS, Respondent. 

Opnion  pled April 11, 1940. 

WARNOCK, WILLIAMSON & BURROUGHS and BROWN, HAY & 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 

NmnGEricE-emp1oyee.s o f  State-State not liable foi;doctrzne o f  re- 
spondeut superior not applicable t o  State. In  the exercise of its governmental 
functions, the State is not liable for damages occasioned by the negligence 
of its officers, agents or employees. 

SAnrE-same-personal injury sustained as result of-award lor damages 
on grounds of equity and good conscience cannot be made. Regardless of the 
merits of a claim for damages, for personal injuries or damages to  property, 
sustained as the result of the negligence of an  officer, agent or employee of 
the State, or the extent of such damages or seriousness of such injuries, or 
the degree of such negligence, or the absence of contributory negligence, no 
award can be made fo r  such damages, on the grounds of equity and good 
conscience. 

STEPHENS, fo r  claimants. 

Assistant Attorney General, for respondent. 1 
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MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

The complaint herein alleges in substance that on No- 
vember 6th, 1937, the claimant, Winifred Burroughs, was 
driving an automobile in a northerly direction on S. B. I. 
Route No. 4 (U. S. Route No. 66), at a point about three miles 
north of the Village of Hamel, in Madison County; that the 
claimant, Charlotte N, Burroughs,’ was iiding as a guest in 
said automobile; that at the same time one John D. Owens, 
Assistant Engineer of the respondent, in the course of his 
employment was driving an automobile in a southerly direc- 
tion upon said S. B. I. Route No. 4 and was approaching the 
Burroughs car; that a heavy fog  prevailed and the visibility 
was poor; that the pavement was damp and wet; that said. 
Owens was driving his automobile at a high and dangerous 
rate of speed, and while passing another vehicle proceeding 
in the same direction, and while the foggy condition of the 
atmosphere was so dense that it was impossible to  see more 
than fifty (50j feet, drove his automobile over the center line 
of said highway, directly in the path of the Burroughs car, 
whereby the two automobiles collided head on; that as a re- 
sult thereof the Burroughs automobile mas demolished and 
claimants sustained serious and permanent injuries, for which 
the claimant, Winifred Burroughs, asks an award in the 
amount of $6,800.00, and the claimant, Charlotte N. Bur- 
roughs, asksl an award in the amount of $6,000.00. 

The complaint further alleges that the claimants were 
in the exercise of all due care and caution prior to  and at  the 
time of the accident, and that said John ID. Owens was guilty 
of wilful and wanton misconduct in the operation of his auto- 
mobile, and that therefore the respondent is liable for the in- 
juries and damages sustained by them. 

The Attorney General has filed a motion to dismiss on the 
grounds that the State is not liable fo r  the carelessness and 
negligence, or for the wilful and wanton misconduct .of its 
employees. 

The claimants contend that under the provisions of Sec- 
tion 6 of the Court of Claims law, the court has jurisdiction 
to hear and determine all claims and demands, legal and 
equitable, which the State, as a sovereign commonwealth, in 
equity and good conscience should discharge and pay; and 

Q 
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that in this case the State in equity and good conscience should 
pay the claimants the damages sustained by them. 

The question raised in this case has been before this 
court in numerous cases, and was carefully considered in the 
case of Crubtree vs. State, 7 C. C. R. 207. I n  that case, after 
an exhaustive review of the previous decisions of this court, 
we said: 

“We conclude, theyfore, that  Section Four ( 4 )  of Paragraph Six ( 6 )  of 
the Court of Claims Act, which provides as follows, to-wit: The Court of 
Claims shall have power: ‘to hear and determine all claims and demands, 
legal and equitable, liquidated and unliquidated, ex contract0 and ex delicto, 
which the State as a sovereign commonwealth, should, in equity and good 
conscience, discharge and pay’; merely defines the jurisdiction of the  Court, 
and does not create a new liability against the State, nor increase or enlarge 
any existing liability; that  the jurisdiction of this Court is limited to claims 
in respect of which the claimant would be entitled to redress against the 
State either at law or in equity, if the State were suable; that  this Court 
has no authority to allow any claim unless there is al legal or equitable 
obligation on the part of the  State to pay the same: however much the claim 
might appeal to the sympathies of the  Court; that unless the claimant can 
bring himself within the provisions of a law giving him the right to an  
award, he cannot invoke the principles of equity and good conscience t o  
secure such an award. 

“The claimant having failed to bring himself within the provisions of the 
law entitling him to an award, there is  nothing this Court can do but deny 
the claim.” 

I n  the case of Garbutt vs. State, No. 2246, an opinion de- 
nying an award was filed a t  thel January Term, 1935. That 
case involved the question of the liability of the respondent 
for the negligence of the maintenance patrolman on S. B. I: 
Route 172, and we there held, following the case of Crubtree 
vs. State, amte, that there was no liability. 

Thereafter a rehearing was allowed on the petition of the 
claimant, and upon such rehearing the claimant contended 
that the servants and agents of the respondent were guilty of 
gross and wanton negligence, and that under such circum- 
stances an exception exists to the general rule that the State 
is not liable for  the acts of its servants and agents under the 
doctrine of respondeat superior. In that case me held: 

“If the State is not liable for the ordinary negligence of its servants and 
agents, there is no principle of law under which it can be held liable for the 
gross or wanton negligence of such servants or agents in the absence of a 
statute making it so liable. The purported exception has no basis i n  law, 
and is no longer recognized by this Court.” 

The question as to  the liability of the State on the 
grounds of equity and good conscience was again fully con- 
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sidered by the court in the case of Titome vs. State, 9 C. C. R. 
389, in which the authorities in this and other States were 
again considered and reviewed, and the decision in the 
Crabtree case was adhered to. 

The rule as laid down in the Crabtree, Garbutt and Titolze 
cases has been recognized and applied in New Pork, Massa- 
chusetts, and numerous other States. I n  the case of Smith vs. 
State, 227 N. Y.  405, the New Pork Court of Appeals said: 

“It is true, as urged, that the section confers upon the Court of Claims 
jurisdiction of the broadest character. The State, under the terms of the 
Section, must be treated, as having waived its immunity against actions as 
to all private claims. * * * But it is thoroughly established that by con- 
senting to be sued the State waives its immunity from action, and nothing 
more. It does not thereby concede its liability in favor of the claimant, or 
create a cause of action in his favor which did not theretofore exist. It 
merely gives a remedy to enforce a IiabiIity and submits itself to the juris- 
diction of the court, subject to  its right to interpose any lawful defense. 
Roberts vs. S t d e ,  160 N.,Y. 217, 54 N. E. 678. Immunity from a n  action i s  
one thing. Immunity from liability for the torts of its officers and agents 
is another.” 

The case of Burroughsvs. Commonzoealt~h, 224 Mass. 28, 
involved a statute which gave the Superior Court jurisdic- 
tion of all claims against the Commonwealth whether at  law 
or in equity,” and in that case the court, on page 39, said: 

“It has been held that while the terms of the statute now embodied in 
R. L. C. 201 are  ‘full and comprehensive, it is not to  be interpreted as  impos- 
ing any new obligation upon the Commonwealth, or as creating a new class 
of claims for which a sovereignty never has been held responsible, but 
. . . . ‘to provide a convenient tribunal for the determination of claims of 
the character which civilized governments have a1 ways recognized, although 
the satisfaction of them have been usually sought by direct appeal to  the 
sovereign, or in our  system of government, through the Legislature”’. Nash 
vs. Corn., 174 Mass. 335, 54 N. E. 865. In  view of this decision, the statute 
cannot be stretched to include damages for an ordinary tort, committed by 
a n  officer o r  employee of the Commonwealth in the performance of duties 
prescribed by law.” 

Under the law as above set forth we have no authority to 
allow an award, and the motion of the Attorney General must 
be sustained. Motion to dismiss allowed. Case dismissed. 
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(No. 3447-Claimant awarded $3.46.) 

CONTINENTAL OIL COMPANY, Claimant, os. STATE OF ILLINOIS, 
Respondent. 

Ofinion flled April 11, 1940. 

CLAIMANT, pro se. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 

Summs- lapse  of appropriation out of which could be pazd-when award 
may  be madel for. Where it appears that State received merchandise, as 
ordered by it, and that bill therefor in  agreed amount for same, was not 
presented before lapse of appropriation out of which it could be paid, due 
to no negligence on part of claimant, an award may be made for amount due 
therefor, on claim filed within a reasonable time. 

Assistant Attorney General, for respondent. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

On February 21, 1939 the claimant furnished to the re- 
spondent fo r  its Bureau of Maintenance, Roadside Planting 
and Landscaping, District No. 4, certain merchandise of the 
value of $1.73, and on March 4, 1939 furnished similar mer- 
chandise in the same amount. 

Claim therefor was properly presented for payment in 
April, 1939, but apparently the same was mislaid. Another 
claim was filed on November 17, 1939, but payment was re- 
fused fo r  the reason that the appropriation out of which the 
same was properly payable had lapsed. 

No question is raised as to the receipt of the merchandise, 
or the value thereof, nor is it contended that there were not 
sufficient unexpended funds in the proper appropriation at  
the time the merchandise in question was purchased. 

We have held in numerous cases that under such circum- 
stances claimant is entitled to an award. Rock Islawd Samd 
and Gravel Co. vs. State, 8 C. C. R. 165; Iwdiam Motorcycle 
Co. vs. State, 9 C. C. R. 526; Metropolitam Electrical Supply 
Co. vs. State, No. 3270, decided at the September Term, 1938, 
of this court. 

Award is therefore entered in favor of the claimant for 
the sum of Three Dollars and Forty-six Cents ($3.46). 

s 
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(No. 3099-Claim denied.) 

EDITH CREWS, HOWARD CREWS AND WAYNE C’REWS, Claimants, vs. 
STATE OF ILLINOIS, Respondent. 

Opinion filed April 11, 1940. 

PARKER, BAUER 6. PARKER, for claimants. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, f o r  respondent. 

WORKNEN’S COMPENSATION Am-injuries resulting in death-sustained be- 
fore commenczng work-not on premises where employed-not accident a r b  
zng out of and in cowse  of  employment. As a genceral rule, employer is not 
liable under the Workmen’s Compensation Act for compensation for acci- 
dental injuries sustained by an empIoyee while on the  way to or from his 
employment, especially when he  is not on premises where employed, such in- 
juries not being deemed as arising out of and in the  course of employment. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

The petitioners are the wife and heirs at law of the 
decedent. 

The complaint consists of two counts. The first count 
alleges that the deceased was driving his automobile in a 
southerly direction on Schyler Avenue in the City of Kanka- 
kee, Illinois, at the rate of ten miles per hour; that he was an 
employee of the State, being an attendant at the State In- 
stitution for the Insane at Kankakee; that he desired to turn 
west at the intersection of Schyler Avenue and River Street; 
that there is located there a strip of land, immediately south 
of River Street, belonging t o  the park djstrict of the City of 
Kankakee, which strip of ground borders on the North side 
of the Kankakee River; that he was in the exercise of due 
care and caution for his own safety and the safety of his 
automobile; that while in the exercise of due care and caution 
for himself and property at  about 5:30 in the morning of 
January 8, 1937, the weather being misty, foggy and the 
visibility very bad, and he being an experienced driver, for 
the lack of proper guards and barricades, he drove off the 
highway for some seventy or seventy-five feet into the river 
and was drowned. This count charges that it was then and 
there the duty of the State to erect suflicient barricades to 
prevent one from driving into the river. It might be said that 
this count attempts to charge negligence under the common 
law. 
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The decedent’s work had to do with milking at the Kan- 
kakee State Hospital, and he supervised others doing that 
kind of work. He had been working there since 1934, and it 
appears that on the morning in question, he had taken a 
grandchild and daughter-in-law to  catch an early conveyance. 
These relatives had been visiting the decedent’s family at 
Kankakee and mere about to return home, and they had 
stopped for an early morning breakfast. The evidence shows 
that he was on a regular, approved, customary route from the 
restaurant to  the State Institution or  the place where he was 
employed, and it is contended that he had a right to go around 
about way if he so desired “as long as he was on his way to 
work. )’ The evidence does not disclose that this particular 
part of the road over which decedent rode was under a state 
of repairs, or mas in any way other or  different than it had 
been for sometime, and was not in a good state of repair. 

It, appears from the record that on the morning in ques- 
tion a very dense fog prevailed along this particular high- 
way which was probably due to  its close proximity to the 
river. One witness, a driver of a delivery truck, had met 
the deceased at the restaurant and discussed with deceased 
the matter of the heavy fog and this driver of a delivery 
truck stated that it was almost impossible to see; that in a 
short distance he had been required to stop several times so 
that he might ascertain if his vehicle was on the street, and 
that he had been unable to drive it at a greater speed than 
five miles per hour. 

There were no eye witnesses and consequently no evi- 
dence as to the rate of speed, but as we regard this question, 
the rate of speed is not a controlling factor. 

I t  has been thorolugh established that the doctrine of 
respondeat superior does not apply to this State and the State 
is not liable fo r  injuries to the person or  damages to property 
caused by the negligence or wrongful acts of its officers, 
agents or employees. 

In the case of Miwear vs. State Board of Agriculture, 259 
Illinois, 549, our Supreme Court held that the State Board 
of Agriculture is not liable in an, action for damages fo r  an 
injury received by the collapsing of the elevated seats or 
bleachers provided for spectators of the races at  the State 
Fair, even though the board may have been guilty of negli- 
gence in not discovering the defective condition of said seats 



or bleachers. In this case the negligent act charged is the 
failure of the State to erect suitable barricades to prevent one 
from driving into the river from Schyler Avenue. We know 
of no statute requiring any officer of the State to  erect such 
barricades, and, of course, there is nothing under the com- 
mon law creating a duty on behalf of the sovereign power to 
erect barricades, and the deceased never had the right, under 
the common law, to sue the State. In the Miwear case above 
referred to, our Supreme Court, discussed a similar question, 
quite thoroughly, and much of the reasoning applied in that 
case, would apply with equal force to the case at  bar. 

I n  a much more recent case, that of Cebhardt vs. Village 
of LaGrmzge Park, 354 Ill. 235, decided in 1933, our Supreme 
Court held that the principle upon which freedom from lia- 
bility for damages occasioned by servants of a municipality 
in performing governmental functions is based rests on the 
fact that the duty of the rnunicipality is owed to the public, 
and though the neglect causing the injury may prove of dam- 
age to the individual affected, the benefits of the discharge of 
the duty to the public generally is deemed an outweighing 
consideration and so justifies immunity to the municipality. 
In this same case the court said that in determining the ap- 
plication of the rule of respondeat superior, the question 
whether a municipality, at  the time in question, was perform- 
ing a governmental function o r  was engaged in a proprietary 
enterprise is to be determined not only by the question 
whether or not the function was voluntarily assumed but also 
from the 'nature and effect of the duty diecharged or the act 
done, and if the duty involves a general public benefit as dis- 
tinguished from the interest of the municipality in a cor- 
porate or business undertaking, the functjon is governmental 
whether the duty is directly imposed or voluntarily assumed. 

In view of these authorities and others and the many de- 
cisions of this court, we must hold that the doctrine of re- 
spondeat superior does not apply and there is no liability in- 
sofar as Count 1 is concerned. 

Count 2 is based upon the same state of facts, but no 
where therein does it directly charge that the deceased was 
drowned or killed as the result of the accident, but that fact 
may be reasonably inferred from the other allegations con- 
tained in the Count. The deceased was employed by the State * 

on State property. He supervised the milking of cows and 
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probably did other work pertaining thereto. He had driven 
his own car in aiding relatives to r e t u h  to their homes. It 
appears that the conveyance that they boarded was on the 
opposite side of the river to  both the decedent’s home and 
the State Institution. It is charged that the said “James 
Cash Crews, at the time of the accident aforesaid, was on his 
way to the State institution located at Kankakee, Illinois; 
that he was driving said automobile with due care and cau- 
tion; that he was then and there taking the usual customary 
and regular route in going to the said State institution.” 
This count was apparently attached for the purpose of bring- 
ing the deceased within the terms and provisions of’ the 
Workmen’s Compensation Act. It does not charge that the 
decedent was on his way from his home on the usual, cus- 
tomary and regular route, to  the institution: it‘does not aver 
that the decedent had any business on behalf of his employer 
upon the street in question or in that vicinity, at that time or 
any other time, and it does not aver that he was in the per- 
formance of his duties. 

The question for us to determine is: Did the deceased 
receive an injury that arose out of and in the course of his 
employment and was he under the Compensation Act at the 
time of his death? It appears from the record that his car 
had run from the street into the river and that .he was 
drowned, and it f’urther appears that he had some few bruises 
in addition to the drowning. It is generally conceded that 
every employment under the State is not under the Compen- 
sation Act. 

In  Lafidolz vs. Ifidustrial Covn., 341 Ill. 51, the employee, 
Cleary, and three other truck’drivers were returning to Chi- 
cago and the rear truck which Cleary was driving, went into 
a ditch. In a telephone conversation, the employer instructed 
them to leave the truck and also instructed the other drivers 
to return their trucks to  the garage and for Cleary to  return 
home. Cleary had the option of riding to Chicago in one of 
the other trucks but he rode part way in an automobile and 
was then overtaken by the truck and without the knowledge 
of the driver, climbed into the rear end and then endeavored 
to climb around the side of the truck-to the cab and fell and 
was injured. The court held that Cleary was in the course of 
his employment but that the accident did not arise out of the 
employment because he incurred a hazard or danger not in- 
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cident to  the employment. The language of the court in the 
Landon case throws much light upon the instant case. There- 
in the court said: 

“Whether an  employee, when injured in going to or from his work, is 
in line of his employment depends upon the facts and circumstances of the 
particular case, but as a general rule a man’s employment does not begin 
until he  reaches the place where he is to work and does not continue after 
he has left the place where he works. (Dambold vs. Industrial Con&., 323 
Ill. 377.) 

The cases which hold that  an  employee injured while going to or com- 
ing from his work is within the course of his employment have been cases 
decided upon the  ground that  the employment required the particular route 
to be traveled or the route followed was the only one open to the employee. 
Where the employee is left to his own choice as to the method of reaching 
his place of employment o r  in going home and selects a dangerous route 
when he  could have selected a safe one, his act in so doing is not incident 
to the employment. (Lumagh i  Coal Co. vs. Industrial Corn., 318 Ill. 51; Dam- 
bold vs. Industrial Corn., 323 Ill. 377.) 

An employee must not unnecessarily increase the risk of injury to him- 
self beyond that  contemplated in his contract of service o r  choose an un- 
necessarily dangerous place for the doing of the act which is claimed to be 
incident to the employment. (Weiss Paper 34ill Co. vs. Industrial Corn., 293 
Ill. 284.) 

Where an employee chooses to go to a dangerous place where his em- 
ployment does not necessarily carry him, and thus increases a danger of 
his own choosing altogether outside of any reasonable requirement of his 
work, such risk is not incident to the employment. (8t. Louis and O’Fallon 
Coal Co. vs. Ilnlustrial Corn.b 325 111. 574; Terminal Railroad Ass’n vs. Indus- 
trial Com., 309 id. 203; Nelson Comtmct ion  Co. vs. Industrial Corn., 296 id. 632; 
Lumaghi Coal Co. vs. Inclustrial Com., supra.) 

In United Disposal Co. vs. Industrial Corn., 291 Ill. 480, the employee was 
killed while going to his employment. He chose a route not provided by his 
employer but one which better suited his convenience. It was held that  in 
so doing he voluntarily accepted unnecessary risk and that the injury which 
he received did not arise out of his employment.” ’ 

All employees of the State of Illinois are not under the 

Mr. Walter Cleveland Peters, Chief Clerk of the Kanka- 
kee State Hospital testified that the deceased at the time of 
his death earned “$83.00 plus $6.00 per month commutation.” 
It may be argued that the deceased mas receiving compensa- 
tion for traveling to and from his work. It does not appear 
in this case that the deceased had any duties to perform away 
from the Kankakee Institution, and even if $6.00 per month 
was allowed for transportation purposes, we fail to see horn 
that can change the situation. That va s  not payment fo r  corn- 

, Compensation Act. 
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pensation; at the most, it was merely an allowance for his ex- 
pense in getting to and from his home. 

His employment in this instance had not as yet com- 
menced. From the evidence it appears that he was not on the 
regular route from his home to the institution, and that he 
had no duties to perform on Schyler Avenue whatsoever. 

I n  the case of Pzddic Service Company of Northeri.2 Illi- 
nois vs. IncZustrial Corn., 370 Ill. 334, the arbitrator and the 
Industrial Commission awarded compensation to  the widow 
of the deceased employee and the superior court of Cook 
County confirmed the Commissioner ’B award. The award 
was based upon a finding that death was due to accidental 
injury arising out of and in the course of the employment. 
.The Supreme Court reversed the judgment of the superior 
court and the award of the Industrial Commission. The facts, 
as stated by the court in its opinion, were: 

“Beckman was employed by the plaintiff in error about twenty-five years. 
At the time he died he was a foreman in i ts  gas-generating and pumping 
department. He worked in Blue Island where he lived, until he was trans- 
ferred to  the company’s new plant a t  Niles Center. He continued to live in 
Blue Island, but was allowed sixty-seven cents per day to cover the cost of 
his transportation. The same arrangement was made with another employee, 
Habenicht, who took turns with Beckman in furnishing an automobile to 
drive to work. Habenicht was driving and the two were on their way home 
from work when Beckman was killed in an  automobile collision. Beckman 
had no duties, except those he performed at the plant i n  Niles Center.” 

The Court then stated: 
“Plaintiff in error contends that Beckman was through work and that 

his death did not occur in 6r arise out of his employment. In Fairbank Co. 
vs. Im6ustriaZ Cm.,  285 111. 11, 13, we said: ‘when work for the day has ended 
and the employee has left the  premises of his employer to go to his home 
the liability of the employer ceases, unless after leaving the plant of the 
employer the employee is incidentally performing some act for the employer 
under his contract of employment.’ 

“The defendant i n  error relies on our holding in Zrzutia-Neisler & Co. vs. 
Industrial C m . ,  346 I L 8 9 ,  and cases therein cited. The facts of that case 
bring it within the latter part of the rule quoted from the Fairbank Co. case. 
The employee, there, had been directed to  make a business call in LaFayette, 
Indiana, while he was returning from a vacation, and was hurt  when his 
automobile overturned. We held that although an employee may regularly 
be employed only at the plant or place of business, yet he will still be in 
the course of his employment, if he is directed to perform other or even 
unusual duties elsewhere. I n  the case before us, Beckman is not shown to 
have had any duties to perform away from the plant. Whether the sixty- 
seven cents was wages or expense money is immaterial. His death did not 
arise out of or in the course of his employment, and his employer, is, there- 
for, not liable.” 
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And so it is in this case. Whether the $6.00 per month 
was wages or expense money is immaterial. 

The Attorney General had made a motion to dismiss this 
case. Much evidence was introduced. The claimants have 
been ably represented but we must hold that the deceased’s 
death did not arise out of and in the course of his employ- 
ment, and the motion of the Attorney General, therefore, 
must be sustained. 

The petition for compensation will, therefore, be dis- 
missed. 

(No. 3443-Claim denied.) 

VICTOR EICKOLZ, CLETIS YATES, DOROTHY YATES, Claimants, vs. STATE . ?  

OF ILLINOIS, Respondent. 
Opinion filed April 11, 1940. 

ROBERT H. CHASE, for claimants. 
JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 

NmmGmcE--employee of Division of Highways- State not liable for- 
rule of respondeat superior not appliicaale t o  Ktate-award calzitot be made for 
damages resulting f r o m  ultder any theory of lato o r  equity. The State is not 
liable for damages to property caused by the negligent operation of one of 
its trucks by an  employee of the Division of Highways, the doctrine of re- 
spondeat superior not being applicable to the State, and no award can, be made 
therefor under any theory of law or equity. 

Assistant Attorney General, f o r  respondent. 

MR. JUSTICE YANTIS defivered the opinion of the court: 

Claimants herein allege that on October 12, 1939 Victor 
Eickolz was the owner of a certain Ford truck which was 
then and there being driven on an Illinois public highway 
described as U. S. Hiihway No. 45. That the owner’s em- 
ployee Cletis Yates mas driving the car and was accompanied 
by his wife Dorothy Yates. 

That an employee of the Illinois Division of Highways, 
named Ralph Snyder, was driving a State Highway truck and 
was engaged in attempting to pull another truck onto the 
highway; that in disregard of his duties :Ralph Snyder negli- 
gently drove the State trucks onto the highway in such a 
manner as to obstruct both lanes of travel without warning 
to other trucks and cars, and that as a result, Cletis Yates 
while in the exercise of due care drove the Eickolx truck over 
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the brow of a hill and str,uck the State trucks, resulting in 
damage to the Eickolz truck in the purported sum of $435.00 
and personal injuries and damages to  Cletis Yates in the sum 
of $200.00, and personal injuries and damages to Dorothy 
Yates in the sum of $200.00 plus an additional claim of $52.00 
for medical expense. 

The Attorney General has filed a motion to  dismiss the 
d e w n d  of each of said claimants, for the reason that it is 
predicated upon an alleged liability of respondent for the 
negligent action of an employee of the State. 

Respondent's contention is correct. The doctrine of 
respondeat superior does not apply to the State, and in the 
absence of a statutory provision the State is not liable for 
the negligence o r  misconduct of its officers, agents or  em- 
ployees. Schzcltx vs. State, 9 C. C. R. 96; Kelly vs. State, 9 C. 
C. R. 339; Crarzk vs. <State, 9 C. C. R. 379. 

In the exercise of its governmental functions, the State 
is not liable f o r  the negligence of its servants or  agents in the 
absence of a statute making it thus liable. Bawngart vs. State, 
8 C. C. R. 220. 

This court has had occasion to hold many times that the 
State in the construction and maintenance of its hard-sur- 
faced highways is engaged in a governmental function. The 
employee in question is alleged t o  have been operating one of 
the State highway trucks a t  the time of the injury complained 
of. No award can properly be entered against the State for 
his alleged negligence. This does not relieve him from any 
tort liability for which he individually might be liable. The 
motion of the Attorney General is allowed and the claim as 
to each of said claimants is dismissed. 

(No. 3400-Claim denied.) 

CARL K. GERDES, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion pled April 11, 1940. 

EARL B. WILLIAMSON and ROSCOE FREDERICK, for claimant. 
JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 

Assistant Attorney General, for respondent. 
NmmGmcE-employees of Division of Highways-State not liable lor- 

award cannot be made for damages remlting from, on grounds of equity and 
good conscience. In the construction and maintenance of i ts  public highways 

' 
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the State exercises a governmental function and i s  not liable for damages 
to persons or property caused by either a defect in the construction, or failure 
to maintain same in a safe condition, or the malfeasance, misfeasance or 
negligence of its officers, agents or employees in connection therewith, and no 
award can be made therefor under any theory of law or equity. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

Claimant, Carl K. Gerdes, seeks an award of Seventeen 
Thousand ($17,000.00) Dollars under a complaint which 
alleges thah on July 25, 1937 the State of Illinois had con- 
structed a State highway known as Route 29 which was then 
under the supervision and control of the Department of Pub- 
lic Works and Buildings, and in so doing: had built a culvert 
including an abutment on each side,of the hard road eighteen 
inches in height. That these abutments ‘were concealed by a 
growth of weeds some three feet in height; that about one 
hundred feet south of the abutment there was a large amount 
of dirt, sand and gravel which had been packed upon and 
across the highway by trucks hauling, dirt, sand and gravel 
under respondent’s supervision in the course of constructing 
a fill for a new hard road connection that was being built a t  
that point; that the sand, dirt and gravel had been spilled 
by the trucks and had become packed into two ridges, one- 
half foot wide and eight or  nine inches high; that on said date 
claimant was traveling in a northeasterly direction upon said 
Route 29, that his car struck the ridges of dirt causing the 
car to leave the cement slab; that there was considerable 
traffic and he was compelled to  drive his car upon the right- 
hand earth shoulder for a considerable distance, and while 
so driving he ran into the eighteen-inch abutment. above men- 
tioned. That as a result of the accident he suffered serious 
injuries and expended large sums for  hospital bills and medi- 
cal care. 

The Attorney General has filed a motion to dismiss the 
claim for the reason that same is predicated upon alleged 
liability of respondent for injuries alleged to have been 
caused by the failure of respondent to properly maintain in 
a reasonably safe condition for public use, a highway under 
respondent’s control and jurisdiction. 

Reluctant though the court may be to deny Plaintiff a 
recovery we have no choice but to allow the motion. We have 
been repeatedly called upon to recognize the rule that the doc- 
trine of Respondeat Superior does not apply to the State, and 
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that the State in the absence of a statute so providing is not 
liable for  injuries resulting from the negligence or failure of 
its employee to  properly maintain its highways. 

The State, in the construction and maintenance of its 
highway system, is engaged in a governmental function, and 
in the absence of a statute expressly so providing, is not liable 
fo r  personal injuries or damages to  property that may be oc- 
casioned by its failure or  negligence to  maintain its highway 
in a safe condition. (Harnzm et al. vs. State, 9 C. C. R. 29; 
TVemtworth vs. State, 9 C. C. R. 240.) 

The Court of Claims will make awards only in cases 
where the State would be liable in law or equity if it could be 
sued in a court of general jurisdiction. (Crabtree vs. State, 7 
C. C. R. 207.) 

Motion is allowed and claim dismissed. 

(No. 2777-Claimant awarded $172.39.) 

CHAR LEE^ HAMILTON, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed April 11, 1940. 

JOSEPH W. KOUCKY, for claimant. 
JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 

Assistant Attorney General, f o r  respondent. 
WORKMEN'S COMPENSATION ACT-enzployee suffering prior loss of hand at 

time and place other than accident-award for  partial loss of  use  of remain- 
i n g  part o f  arm-amount that would be payable as compensation f o r  loss of 
hand must be &ducted. Where employee suffered prior loss of hand and 
thereafter sustains accidental injuries arising out of and in the course of 
his employment, while engaged in extra-hazardous employment, rmulting in 
partial loss of use of remaining part of arm, then t4e amount that would 
have been paid for loss of hand must be deducted from any award for such 
partial loss of use of remaining part of arm. 

MR. JUSTICE LINSCO,TT delivered the opinion of the court: 

Charles Hamilton has made a claim against the State 
of Illinois' for compensation to be awarded him pursuant to 
the Workmen's Compensation Act, on account of an injury 
which he received. Claimant states that he resides at  the 
Chicago State Hospital, 6400 Irving Park Boulevard, Chicago, 
Illinois; that on the 2nd day of February, 1935, and f o r  sev- 
eral years prior to that date, he,was employed by the State of 
Illinois as an employee of the Chicago State,Hospital, as a 
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landscape gardener; that his duties, among other things, 
were to look after the lawn, shrubs, etc., and in other ways 
assist in the maintenance of the grounds ad the Chicago State 
Hospital. 

Claimant further charges that while he was working for 
the Chicago State Hospital, in the City of Chicago, on the 
date last mentioned, and while in the discharge of his duties, 
he slipped and fell on the ice, and as the result of the fall 
he sustained injuries to his left shoulder and arm. (The 
proof and subsequent amendments to the complaint show this 
to be the right shoulder.) 

Claimant also alleges that notice Wafs given of the acci- 
dent on or about the same day, and that medical and surgical 
services were furnished and paid for by the State of IIllinois. 
Claimant’s compensation was alleged to be $58.00 per month, 
exclusive of board, room and laundry service, and that his 
average annual earnings for the year preceding the injury, 
including board, room rind laundry, were $1,200.00. He also 
alleges that he has not received any compensation on account 
of said injury, except his regular monthly salary and main- 
tenance for  eight weeks, that being the period of temporary 
disability, and he asks for an award under Section 7 of the 
Illinois Workmen’s Compensation Act. 

The proof shows that in 1912 the claimant suffered the 
amputation of his right hand at about the wrist on account 
of a shot-gun wound and blood poisoning. 

As we construe the proof in the record, he suffered as the 
result of the injury complained of, fifty per cent loss of the 
use of bis right arm independent of the amputation; that 
after the  amputation and before his injury, he did have con- 
siderable use of this arm. He could carny many things by 
holding them tight to his body and by the use of a hook upon 
the wrist, he was able to do a number o €  things. The evi- 
dence further discloses that the present condition of his arm 
is permanent. 

A t  the time of the injury, claimant was working with 
eight or nine men, presumably inmates o €  the hospital, and 
two of them got into trouble. Claimant tried to separate 
them and in so. doing, his right shoulder ‘was broken. Some 
of these patients are mentally deranged and it was a part of 
the claimant7s duty to maintain order. Claimant was treated 
at the hospital at the expense of the State. He testified that 

’ 
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he was treated for six or seven weeks, but the more convinc- 
ing evidence is that he was back to work in thirty-two days. 

Claimant was injured on February 2, 1935. During the 
year preceding the accident, for tpTo months he received 
$50.40, for six months $48.60 and f o r  four months $46.80. 
At the time of the accident his salary was $50.40. It was 
stipulated that the annual salary for the year next prior to  
the injury amounted to $795.60 and that the average weekly 
wage for that period was $15.30 per week. 

Claimant lost thirty-two days work on account of the 
injury. He was in the hospital twenty-six days and it was 
six days more before he returned to work. Apparently it was 
a bad fracture and when it healed the arm and shoulder were 
somewhat stiffened and there was a loss of limitation of 45 
to  50%. 

The claimant stated that he had received $18.00 per 
month maintenance and upon that statement, together with 
the departmental report, it was stipulated between the parties 
that his salary or wages for the year immediately preceding 
liis injury amounted to $795.60, or an average weekly wage 
of $15.30. During the thirty-two days that claimant was 
totally temporarily disabled, he received his full ,salary on the 
basis of $50.40 wages and $18.00 commutation, or a total of 
$68.40 per month, or a total of $72.96 for  thirty-two days. 
Based on the rate of pay for  the year immediately prior to the 
injury, the claimant was entitled to  a compensation rate of 
$7.65 per week for a period of four weeks and four days. This 
would amount to  $34.97. The claimant was therefore, over- 
paid the sum of $37.99, and this amount should be deducted. 

Plaintiff had, prior to  this injury, lost the use of his right 
arm by amputation at the wrist. Both Dr. Adams and Dr. 
Bell testified, and the prior loss of the hand is admitted. 

Section 17yz of the Compensation Act provides as fol- 
lows: ‘ 

“In computing the compensation to be paid to any employee who, before 
the accident for which he claims compensation, had before that  time sus- 
tained an injury resulting in the loss by amputation or partial loss by ampu- 
tation of any member, including hand, arm, thumb or fingers, leg, foot, or 
any toes, such bss or partial loss of any such member shall be ded’ucted 
from any award made f o r  the subsequent injury, and for the permanent 
total loss of use or the permanent partial loss of any such member or  the 
sight of an  eye shall be deducted from any award made for the subsequent 
injury, and for the permanent total loss of use or the permanent partial loss 
of use of any such member for which compensation has been paid, then such 



loss shall be taken into consideration and deducted from any award for the 
subsequent injury.” 

The record discloses that the claimant did not receive 
any compensation for the loss of the hand, and he nom7 con- 
tends that for  that reason an award should be fixed at  the 
same amount as it would have been had the hand been lost 
as the result of the accident in question. 

Prior t o  the amendment of the Act by the addition of 
Section 17% that was the interpretation of the law by the 
Supreme- Court, but we‘regard the law as now amended as 
having been amended to prevent a recovery of more than a 
one hundred per cent loss of an arm, hand, leg, etc., in cases 
of this kind. As we construe Section 171,/2, it means that we 
must take into consideration the permanent partial loss of 
use of any such member or the permanent total loss of use, 
and deduct that amount from any reward: for the subsequent 
injury. The question does not depend upon whether or not 
compensation has been paid, but depends upon whether or 
not there has been a loss or partial loss; by amputation of 
any member, including arm, hand, thumb, etc., and if such 
a loss has taken place then the amount which was paid or 
should have been paid under the Compen.sation Act must be 
deducted. 

If claimant had suffered the complete loss of his arm, he 
would have been entitled to 50% of his average weekly wages 
during 225 weeks, but we cannot allow anything for the loss 
of the hand because that occurred at another time and at  
another place, and for the loss of a hand, the statute fixes 
the amount at one-half of the average weekly wage for 170 
weeks. Deducting this 170 weeks from the 225 weeks, we 
have 55 weeks left, but the proof shows that he only suffered 
a loss of 50% of the use of the remaining part of the arm. 
He would, therefore, be entitled to one-half of 50% of his 
average weekly wage for  55 weeks, or  $210.38, less the $37.99, 
which he was overpaid, or the sum of $17’2.39. 

We, therefore, make an award in favor of the claimant in 
the sum of $172.39. 

This award being subject to  the provisions of an Act en- 
titled “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,” (Illinoie Revised Statutes, 
1939, Bar Assn. Edition, Chapter 127, Pars. 180-181), and 
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being subject also to the terms of an Act entitled “An Act 
Making Appropriations to the Auditor of Public Accounts 
fo r  the Disbursement of Certain Monies Until the Expiration 
of the First Fiscal Quarter After the Adjournment of the 
Next Regular Session of the General Assembly, ’ ’ approved 
July 1, 1939 (Session Laws 1939, page 117) ; and being by 
the terms of the first mentioned Act, subject to the approval 
of the Governor, is hereby, if and when approval is given, 
made payable from the appropriation from the General Rev- 
enue Fund in the manner provided by the foregoing Acts. 

. 

(No. 3451-Claimant awarded $553.70.) 

ROBERT HOGUE, Claimant, vs. STATE OF ILLINOIS, ‘Respondent. 
Opinion filed April 11, 1940. 

CLAIMANT, pro se. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 

WORKMEN’S COMPENSATION am--when award m a y  be mads under for tem- 
porary total disaMlzty and lass of finger-conzplcted on average weekly wage 
during forty weeks-Sec. 8 (e)  2 of Act. Where employee of State sustains 
accidental injuries arising out of and in the course of his employment, while 
engaged in extra-hazardous employment, resulting in temporary total dis- 
ability and loss of finger, an  award for compensation may be made there- 
for, and where employee was,not in the service of the State for one whole 
year preceding such accident and a t  the time thereof was employed on an 
hourly basis in a department operated less than two hundred working days 
a year, same will be computed in  accordance with Sec. 8 ( e )  2 of Act. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

Robert Hogue filed his claim Pro Se on February 6. 1940 
asking fo r  balance due on temporary total disability of $19.53, 
and a further award of $524.00 fo r  the loss of the index finger 
of the left hand. 

A stipulation has been filed whereby a report by M. K. 
Lingle, State Engineer of Claims, is accepted as a statement 
of the facts herein, Such report states that Robert Hogue is 
tmenty-five years of age, resides at Metropolis, Illinois and 
was first employed by the Division of Highways of Illinois 
on July 19,1939 as a common laborer at the rate of fifty (50) 
cents per hour. Prom said date until November 4, 1939 he 
was paid wages in the total sum of $33.00. On the latter date 

- 

, 
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while engaged in cutting and burning brush along the right- 
of-way of U.. s. Route 45 north of Mermet, Illinois, he lost his 
footing and fell, and the axe which he was holding in his 
right hand struck the index finger of his left hand, severing 
same. He was placed under the care of Dr. J. A. Fisher at 
Metropolis and the latter, on December 26th, reported as fol- 
lows: “Completed amputation of first and part of second 
phalanx of first finger of right hand. Permanent disability. 
Loss of first and part of second phalanx of first finger of right 
hand. Able to return to work December 114, 1939.” The ref- 
erence to the right hand in the above report is an error, as 
the disability was actually to the index finger of the left hand 
as recited by claimant and as reported by his Foreman Wil- 
liam Fox. Claimant was paid cornpensakion for temporary 
disability in the total sum of $45.97 for the period from No- 
vember 5th to December 13,1939. 

At the time of the accident claimant had two children 
under the age of sixteen years and a wife, dependent upon 
him for support. The Highway Division paid the hospital 
at Metropolis $42.00 for services rendered and these are all 
the expenses which arose out of the accident. Employees en- 
gaged in similar activities in which the claimant was engaged 
work less than two hundred (200) days 1% year. 

From the foregoing statement it appears that temporary 
total disability for a period of 5 3/7 weeks was suffered. His 

’ compensation rate under Section 8 of the Workmen’s Com- 
pensation Act would be $13.20 per week, by virtue of the de- 
pendency shown. Temporary total disability would amount 
to $71.67 less a credit of $45.97, or  a balance of $25.70 remain- 
ing due the claimant. In addition thereto, he is entitled to 
compensation for the loss of the first or index finger of the 
left hand in an amount equal to  fifty (50) per cent of the 
average weekly wage during forty (40) weeks, or forty times 
$13.20, or $528.00. (Sec. 8 (e) 2 Workmen’s Compensation 
Act..) 

An award is therefore hereby made i n  favor of claimant 
as follows: 
For balance due for temporary total disability. ..................... $ 25.70 . 
For specific loss ................................................. 528.00 

Total ......................................................... $553.70 

Claimant was paid for 5 3/7 weeks temporary total disability. 
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He is now entitled to payment of accrued compensation for  
16 4/7 weeks to April 6, 1940 at $13.20 per week or $218.74. 
The balance of the award or $334.96 is payable at the rate of 
$13.20 per week commencing April 13, 1940. Award accord- 
ingly. 

This ayard being subject to the provisions of an Act en- 
titled “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing ‘for the 
Method of Payment Thereof,” approved July 3, 1937 (Ses- 
sion Laws 1937, page 83), and being subject further t o  the 
terms of an Act entitled “An Act Making Appropriations to 
the Auditor of Public Accounts for the Disbursement of Cer- 
tain Monies Until the Expiration of the First Fiscal Quarter 
After the Adjournment of the Next Regular Session of the 
General Assembly (S. B. 123 as amended) approved July 1, 
1939;--and being, by the terms of the first mentioned Act, 
subject to the approval of the Governor, is hereby, if and 
when approval is given, made payable from the appropria- 
tion from the Road Fund in the manner provided for by the 
foregoing Acts. 

(No. 25844la imant  awarded $375.00.) 

JOHN W. GRAPES, Claimant, us. STATE OF ILLINOIS, Respondent. 
O p i n i o n  filed May 14, 1940. 

KAYWIN KENNEDY and L. C: SIEBERNS, f o r  claimant. 
JOHN E. CASSIDY, Attorney General ; JOHN KASSERMAN, 

Assistant Attorney General, for respondent. 
S A L A R Y a h e n  award may b e  made for. Where it is shown that  employee 

was hired by State Department a t  a stipulated salary and rendered the serv- 
ices for which employed, an  award for such salary may be made for the 
period of such employment. 

MR. JUSTICE YANTIS delivered the opinion of the court: 
The complaint herein alleges that, on December 1, 1920, 

claimant was employed by the Secretary of State of the State 
of Illinois and assumed the duties of an assistant t o  a clerk; 
that in 1922 he was promoted to  the duties of a clerk in the 
Secretary of State’s office and handled all correspondence 
of the Secretary of State in such capacity for a long period 
of time thereafter; that he received $150.00 per month, which 
was raised from time to time until he was receiving $200.00 
per month. 
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That on February 1,1931, he was informed by the Secre- 
tary of State that there was a shortage of money in said 
office, and that he would have to be relieved from duty, and 
that he was thereupon relieved from duty ; that on March 15, 
1931, he was reinstated in the same position at the same 
salary, and continued to work in said plosition from March 
16, 1931, until July 1, 1931, at  the said salary of $200.00 per 
month; that during said period from March 16, 1931, to July 
1, 1931, he received only $150.00 upon the total amount due 
of $700.00. That he made frequent demands upon the Secre- 
tary of State for the payment of the salary of $200.00 per 
month for said period, but that there remains due therefrom 
the sum of $550.00 and interest at the rate of five (5) per cent 
per annum from July 1, 1931. Claimant further states that 
following July 1, 1931, he continued as clerk aforesaid up to 
September 16, 1933, during which time he received his full 
salary of $200.00 per month. 

Claim was filed January 24, 1935, a,nd seeks an award 
of $550.00 and interest of $98.54, o r  a total of $648.54. 

Evidence has been introduced from time to time from 
the 24th day of April, 1935, to February 27, 1940. 

A Departmental Report signed by A. C. Millspaugh, 
Chief Clerk in the Secretary of State’s office, filed January 
9, 1940, and identified as Claimant’s “Exhibit 2,’’ states that 
claimant’s wages or salary began at $125.00 per month in 1921 
and was increased from year’to year until in 1929 when it mas 
fixed at $200.00 per month. 

That claimant was- taken off the payroll February 1,1931, 
on account of shortage of funds ; that on May 15,1931, he mas 
paid $75.00, and again on June 15, 1931, 1s75.00; thus making 
a total of $150.00 paid between March 15 and June 30, 1931. 
Mr. Millspaugh’s Report further states t,hat there is no rec- 
ord in the Secretary of State’s office shotwing when or upon 
what basis claimant was reinstated, but that the records show 
that he was paid as follows: For May 1st to  15th, $75.00; 
June 1st to the 15th, $75.00, making a total of $150.00 paid 
between March 16th and June 30, 1931. Mr. Millspaugh’s 
Report further states that claimant continued to  work from 
soon after his layoff up to  July 1, 1931, when he was again 
restored to the payroll in the sum of $200.00 per month. 

Claimant contends that when Mr. Stratton, who was then 
Secretary of State, laid him off, he prevailed upon Gordon 
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W. Childers, who was then a member of the Legislature from 
the 26th Senatorial District, to  go with him to talk to the Sec- 
retary of State’s office to  obtain his re-employment. That fol- 
lowing such call he received a letter identified as claimant’s 
“Exhibit 1,” signed by William J. Stratton, Secretary of 
State, dated February 20, 1931, which stated: “After you 
called at the office yesterday I checked up and find that it 
will be impossible for me to reinstate Mr. Grapes until March 
16th. I have advised him to report f o r  duty on that date.” 

There is some confusion in the record as to  just what 
Mr. Grapes’ position was. The complaint, as heretofore 
noted, alleges that at  the time he was relieved of duty on 
February 1, 1931, he was “a clerk in the Secretary of State’s 
office, handling all correspondence of said Secretary of 
State.” Albert C. Larson, A. R. Millard, and Cora Lewis, 
witnesses produced by claimant, each testified that they and 
Mr. Grapes were all clerks in the Automobile Department of 
the Secretary of State’s office; that they worked under the 
supervision of Mr. Hickey, who was superintendent of that 
department, Mr. Larson being chief clerk. 

Representative Childers testified that he had seen claim- 
ant in the performance of his duties many times and that 
claimant was a file clerk in the Automobile Department. 

Miss Lewis stated that claimant had charge of the Index 
Cards in the Filing Department. 

Mr. Grapes, in his testimony on February 27, 1940, in 
answer to the question, “What was your work in the office at 
that time (Le., January, February and June, 1931)?” ah? 
swered: “I was the head of the department, looked after all 
the mail and after the hformation, about complaints and all 
that. ’ ’ 

It becomes important to consider the status of his em- 
ployment because the record further discloses that in re- 
sponse to a request from the Attorney General’s office, Hon. 
Edward J. Barrett, Auditor of Public Accounts, looked up 
the payroll records in his office for the Automobile Depart- 
ment f o r  the period from March 16, 1931, to July 1, 1931, to  
see upon what, if any, payroll claimant was carried during 
that time, and as to whether such payrolls indicated why pay- 
ment was not made to him regularly. A statement from the 
Auditor of Public Accounts appears in the record as Respond- 
ent’s “Exhibit 1,” and is as follows: 

, 
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“We have referred to pay-roll records and find from the payrolls on file 
covering the Secretary of State, that Dwight Anderson was in the specified 
position held previously by John W. Grapes from FIEbruary 1, 1931 to March 
31, 1931. B. H. Kunkler was then transferred to this particular position and 
was paid from this appropriation from April 1, 1931 t o  June 30, 1931. 

“We do not find that  John W. Grapes was paid from any other appropria- 
tion during that time, except the $150.00 paid to him for two periods in the 
amount of $75.00 each time. After July 1, 1931 we find that  John W. Grapes 
was reinstated to his former position at the rate of $200.00 per month.’’ 

The appropriation to which reference was above made 
was that found on page 155 of the Session Laws of 1929, 
wherein appears the item, “Making an Appropriation for 
One Clerk a t  $2,400.00 per annum.” 

After claimant went back to work he accepted the two 
$75.00 Warrants without any apparent objections, and he 
statesl that the dates appearing at the bottom of said War- 
rants, i. e. May 1-15, 1931 and June 1-15, 1931 were not on 
the Warrants when he received them. The other evidence in 
the record indicates that he is mistaken in  his recollection as 
to  same. Claimant further testified that he never requested 
any additional pay from Mr. Stratton, the then Secretary of 
State, until just before the latter went out of office in January, 
1933, at which time Mr. Stratton stated hle had no funds with 
which to pay him. Claimant states that he frequently asked 
Mr. Millspaugh for “the checks,” but nothing appears as to 
any statement by Mr. Millspaugh in regards thereto. 

It does not appear from the record tha t  Mr. Grapes was 
in the classified Civil Service. Neither does there appear to 
be any question from the record as to his having been em- 
ployed during the period for which he seeks additional wages, 
i. e. from March 15, 1931 to July 1, 1931. It further appears 
however, that the then Secretary of State Stratton discon- 
tinued John W. Grapes’ service in February, 1931 and pro- 
ceeded to place Dwight Anderson and B. H. Kunkler succes- 
sively on the pay-roll instead of Grapes, and that the appro- 
priation for the clerkship previously held by Grapes was used 
during such period to  pay the other two employees. No set 
duties appear to be prescribed for such clerkship, and for the 
purposes of this record it is immaterial whether the em- 
ployees Anderson and Kunkler performed the same identical 
tasks previously performed by Grapes or were assigned to 
other clerical work. The claimants acceptance of the two 
$75.00 Warrants indicates that he was reinstated on a tem- 
porary basis or capacity until the first of July, 1931, and was 

1 



GRAPES w. STATE OF ILLINOIS. 255 

placed on a less schedule of pay during such period; that he 
was again restored to his former clerical position on the pay- 
roll in Mr. Stratton’s office on July I, 1931. This is further 
borne out by the fact that no complaint was made by him in 
regard to any shortage in his pay, when the $75.00 payments 
were made to him, and in fact raised no question as to the re- 
duction in rate of wages from the time he left the service of 
the State on September 15, 1933 until January 24, 1935. 
Whether claimant )$ superior treated him fairly or not in tem- 
porarily laying him off and putting someone else on the pay- 
roll in his place and later again employing.him a t  a decreased 
rate of pay, is not for  the court to comment upon. There 
is nothing in the record to show that the Secretary of State 
did not have authority to so do.’ 

Claimant was rehired March 16, 1931. The proof shows 
he worked until July 1, 1931 and that his scale of pay during 
that period was on the basis of $150.00 per month; that said 
period covered a term of 3% months for which he should have 
received $525.00. He was paid $150.00 and is entitled to an 
award of $375.00 for unpaid time. 

If the two $75.00 warrants delivered to him in May and 
June 1931, did not bear the dates showing periods for  which 
they were given, we might consider such warrants as having 
been payment in full for the entire period of employment 
from March 16th to July 1, 1931, but the warrants do show 
the dates covered, and we find claimant is entitled to the bal- 
ance of $375.00. 

“Amounts paid from appropriations for personal service of any officer 
or employee of the State, either temporary or  regular, shall be considered as 
full payment for all services rendered between the dates specified in the pay- 
roll or other voucher and no additional sum shall be paid to such officer or 
employee from any lump sum appropriation, appropriation for extra help or 
other purpose or any accumulated balances in specific appropriations, which 
payments would constitute, in fact, an additional payment for  work already 
performed and for which remuneration had already been made.” 

Item 3, &%c. 9, Par. 9, Chap. 127b, State Finances. 
The court finds that a sufficient legal basis for the allow- 

ance of an award has been shown, and an award is hereby 
allowed in favor of claimant in the sum of $375.00. ~ 

1 
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(No. 2035-Claim denied.) 

MARTIN PETRI, Claimant, ‘us. STATE OF ILLrNorS, Respondent. 
Opinion filed May 14, 1940. 

JOSEPH B. MCGLYNN, for claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

W ORKMEN’ S  COMPENSATION AcT-when  employee is pazd full compsnsaticm 
f o r  injury in accordance wi th  provzsrom of Act no further award can be ?nude 
therefor. Where is clearly appears that a n  employee of the State who sus- 
tained accidental injuries, arising out of and in the course of his employ- 
ment while engaged in extra-hazardous employment, was paid full compen- 
sation therefor, in  accordance with the provisions of the Workmen’s Compen- 
sation Act no further award for compensation for such injuries can be made. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

Prior to and on July 24, 1931, the claimant was in the 
employ of the respondent as a State highway policeman. On 
the last mentioned date, while patroling his route, and while 
driving in a westerly direction on Route 15, at a point about 
five miles east of Nashville, in Washingion County, the mo- 
torcycle which he was operating was struck by a Chevrolet 
sedan which was then and there being driven by one Nettie 
Hamilton in an easterly direction on said highway. The acci- 
dent happened at, a time when the driver of the sedan was 
trying to pass a truck proceeding in the same direction in 
which she was traveling. 

As the result of the accident claimant sustained a com- 
pound fracture of his left leg, and also claims to have sus- 
tained certain injuries to his left knee and shoulder. He was 
removed to St. Mary’s Hospital at Centralia, where he re- 
mained about seven weeks. Thereafter he was confined to 
his home under the care of his doctor until he was able t o  
return to work about ten months after the accident. 

During the time of his temporary disability as aforesaid 
he was paid his regular salary of $175.00 per month, which, 
being fo r  unproductive time, must be considered as com- 
pensation. 

The respondent paid doctor and hospital bills aggregat- 
ing the sum of $668.50. 

The accident in question resulted solely from the negli- 
gence of said Nettie Hamilton, and thereafter claimant made 
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a settlement of his claim against her and received the sum 
of $1,400.00, which was in addition to the sum of $600.00 paid 
to his attorney for his services in that behalf. 

Upon consideration of the facts in the record we find as 
follows : 

That on JuI9 24, 1931, claimant and respondent were 
operating under the provisions of the Workmen's Compensa- 
tion Act of this State; that 'on said date claimant sustained 
accidental injuries which arose out of and in the course of 
his employment; that notice of such accident was given to 
respondent and claim for compensation on account thereof 
was'made within the time required by the provisions of the 
Workmen's Compensation Act: 

That the necessary first aid medical, surgical and hos- 
pital services were provided by respondent, except an item of 
$6.00 which claimant paid for an X-ray. 

That at the time of the accident in question claimant was 
forty-one years of age and had four children under the age 
of sixteen years. 

That the earnings of the claimant during the year next 
preceding his injury were Twenty-one Hundred Dollars 
($2,100.00), and his average weekly wage was Forty Dollars 
and Thirty-eight Cents ($40.38). 

That claimant was temporarily totally disabled from 
Julv 24, 1931, to  May 20, 1932, to  wit, forty-three (43) 
weeks; that he sustained the permanent loss of thirty per 
cent (30%) of the use of his left leg; that under the provi- 
sions of Section Eight (8), paragraphs B and J-2 of the 
Compensation Act, .the claimant is entitled to  have and re- 
cover from the respondent the sum of Twenty Dollars 
($20.00) per week for the period of forty-three (43) weeks, 
that being the period of his temporary total incapacity for 
work; that under the provisions of Section Eight (8), para- 
graphs E and 5-2 of such Act claimant is entitled to have 
and recover from respondent the sum of Twenty Dollars 
($20.00) per week for a further period of fifty-seven (57) 
weeks for the reason that the injuries sustained by him re- 
sulted in the permanent loss of thirty per cent (30%) of the 
use of his left leg; that under the provisions of Section Eight 
(8),, paragraph A of such ,Act,' the claimant is entitled to 
have and recover from respondent the further sum of Six 
Dollars ($6.00), being the amount paid and advanced by him 

-9 
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f o r  X-ray pictures; making a total of Two Thousand Six 
Dollars ($2,006.00). 

That the sum of Seventeen Hundred Fifty Dollars 
($1,750.00) has been paid by respondent to claimant t o  apply 
on the compensation due him; that under the provisions of 
Section 29 of the Compensation Act, the -respondent is entitled 
to set off against the amount due claimant from it as afore- 
said, the amount which he received from the said Nettie Ham- 
ilton, to wit, the sum of Two Thousand Dollars ($2,000.00) ; 
making a total credit to  the respondent of Thirty-seven Hun- 
dred Fifty Dollars ($3,750.00). 

We further find that the aggregate of the compensation 
paid by the respondent to  the claimant as above, and the 
amount received by claimant from said Nettie Hamilton as 
above, is in excess of the amount of compensation to  which the 
claimant is entitled under the terms and provisions of the 
Workmen’s Compensation Act of this $state, and that there- 
fore claimant is not entitled to recover anything whatsoever 
from the respondent in this proceeding. 

Award is therefore denied. 

< 
(No. 2868-Claimant awarded $1,856.95.) ‘ 

ANNIE L. WELLER, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinzon filed May 14, 1940. 

A. C. and BEN F. ANDERSON, for claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 

WORKMEN’S COMPENSATION Acr-c la im by teacher at Eastern Illinois LState 
Teachers College-when award under may  be made. Where it appears that  
teacher employed by Eastern Illinois State Teachers College sustaine acci- 
dental injuries, arising out of and in the course of her employment, said col- 
lege at the time being engaged in  extra-hazardous enterprises, an  award for 
compensation may be made therefor, i n  accordance with the provisions of the 
Act, said employee having complied with the terms thereof. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 
The complaint in this case mas fil6d on March 25, 1936, 

and alleges that on the 28th day of September, 1935, .the 
claimant was employed as a geography teacher by the East- 
ern Illinois State Teachers College at Charleston, being a 



WELLER v. STATE OF ILLINOIS. 259 

body politic and municipal corporation organized under an 
Act of the Legislature of the State of Illinois, entitled “An 
Act to establish and maintain the Eastern Illinois State 
Normal School,” in force May 22, 1895; and all amendments 
thereto ; that the said Teachers College under the Acts of the 
Legislature was and now is a municipal corporation, with 
power to sue and be sued, and was wholly supported and 
maintained from revenues received from the State of Illinois, 
the respondent herein. 

It is further alleged that on the said 28th day of Septem- 
ber, 1935, claimant was accidentally injured while in the per- 
formance of her duties, in the following manner: On that 
day she was conducting her class enrolled in said Teachers 
College on a field trip, and while so engaged she took her 
class to  a place located about six miles south of Paris, Illi- 
nois, to  examine the topography of that place for purposes 
of instruction of her students; that at  said time and place 
aiid while so engaged she slipped and fell on a clay bank, and 
as a result of the fall she received a fracture of the joint of 
her left knee; that she was removed to the Oakwood Hospital 
in Charleston, Illinois, for treatment, and from that date until 
the 10th day of March, 1936, she was totally incapacitated 
from performing any duties pertaining to her employment, 
and during that time she was unable to teach *her classes, and 
expended large sums of money to  cure herself of her injuries. 

It is also charged that said school is a political subdivi- 
sion of the State of Illinois and has no income o r  revenue 
except that received from tuitions and that which is appropri- 
ated by the Legislature. 

It is further charged that said Teachers College is 
engaged and was engaged at  the time of the injury to the 
claimant in extra hazardous enterprises and businesses as a 
part of the operation. of said school, in that sharp-edged 
cutting tools were used by said school in maintaining its 
said enterprise, and that the said school also maintains a 
power plant at said college wherein heavy machinery and 
boilers are used, and is also engaged in such a business and 
enterprise which are regulated by statutory regulations by 
the State of Illinois providing certain means and modes of 
the operation of the said machinery and appliances so used 
by the college. 
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Notice was alleged to have been given on the day of the 
accident or the next day following. 

It is also charged that claimant has expended the sum 
of $1,054.45 on account of medical care, hospital care and 
attendance necessarily incurred f o r  her cure, which amount 
has been paid by her. 

It is further charged that claimant was permanently and 
completely disabled for a period of twenty-three weeks, being 
from the date she sustained her said injury until the 11th 
day of March, 1936, at which last date she resumed her em- 
ployment with said Teachers College, but that her fractured 
knee had not completely recovered anld she did not know 
whether or  not it would be a complete recovery. 

It is further charged that she was receiving the sum of 
$87.50 per week, and had been receiving a like sum during 
the preceding year, and that her annual earnings for one year 
prior to the accident exceeded $3,600.00. 

Claimant charges that she never received any moneys 
for payment of her doctor and hospital bills paid by her, and 
that the only moneys that she received from the Teachers 
College is the sum of $262.50. 

Claimant also alleges that she was advised by her counsel 
to file her claim before the Industrial Commission of the State 
of IlIinois agaivst the Eastern Illinois State Teachers Col- 
lege at Charleston, her employer, which claim was filed prior 
to the filing of this claim in this court. 

Claimant further alleges that she is a single woman and 
has no dependents and that she is sixty-two years of age. 

The undisputed facts are that she is a school teacher 
employed by the Eastern Illinois State Teachers College at 
Charleston, Illinois, and that she is the head of the geography 
department of that college and has been for many years last 
past. That the Eastern Illinois State Teachers College in 
Charleston, Illinois, is a school for  the training of teachers 
and is supported and maintained by the State of Illinois, and 
that the claimant’s salary is paid by the State of Illinois from 
an appropriation of the Legislature and. is paid by the State 
Auditor. That the claimant’s annual earnings for the year 
preceding the injury were $3,850.00. That on the 28th day of 
September, 1935, the claimant was employed as a teacher of 
the college, and that on that day, with the consent and 
approval of Robert G. Buzzard, President of the College, she 

’ 
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took her class on a field trip to  a place south of Paris, Illinois, 
that being a part of her regular work as a part of the course 
which she was teaching. That on the trip two of her teachers 
were with her; the purpose of the trip being to observe the 
geological phenomena of the region. That they went to the 
place where the accident occurred in automobiles, and three 
of the students with Miss Ruby Harris, one of the teachers, 
went with the claimant in her car. That a t  the time of the 
accident the class was under the supervision of claimant. 
That at the time of the injury they were observing the rock 
areas and fossils, and the claimant was proceeding down a 
hill and slipped and received the injury. An X-ray was taken 
and claimant was taken to the Oakwood Hospital and re- 
mained there ten days, and was then taken to the Billings 
Hospital in Chicago. She was treated by Dr. N. C. Iknayan, 
her family physician, while in Charleston, and while in Chi- 
cago she was treated by Dr. Dragstadt, who is a bone special- 
ist and bone surgeon. An operation was performed in 
Chicago upon her knee. She had a fracture of the left knee 
and the knee was cut open about nine inches, near the joint. 
Par t  of the cartilage was broken and it had gone in between 
the parts of the fracture and had to be removed. The bone 
was wired in place to  hold it in position, and she was con- 
fined to her bed eight weeks in the Billings Hospital. Treat- 
ments were given her knee while at the hospital, under the 
advice and approval of her physician. She was in the 
hospital until the second week in January, 1936, approxi- 
mately three and one-half months. She went back to 
Charleston the second week of January, 1936, in an automo- 
bile. Her knee at  that time could not be bent more than ten 
degrees. She was under the care of her physician, Dr. N. C. 
Iknayan, upon her return. She used crutches, and used them 
after she resumed teaching at the school, her knee being then 
stiff and accompanied with pain. She used crutches until the 
last of May, 1936. She then used a cane, but could not walk 
a great distance. Claimant received pay fo r  two full weeks 
and half pay for two weeks from the college, but has received 
no other compensation. She filed a claim with the Industrial 
Commission against the college, but the Attorney General 
ruled that the college was not liable f o r  the claim. That on 
the trip she had with her a geological hammer (which was 
introduced in evidence), which is a sharp-edged tool; that it 
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is standard equipment for teaching geography and used in all 
geological work. She makes a claim for 25 per cent loss of the 
use of her leg for 47% weeks compensation and $15.00 a week 
f o r  71% weeks, making 24 weeks temporary total incapacity 
and 47% weeks f o r  25 per cent use of her left leg, less the 
amount of $262.50 that she has been paid on account of the 
injury, the total amount claimed being $1,864.70. An award 
w7as allowed her before the Commission f o r  this aaount, less 
$19.75. 

No dispute arises as to the nature and extent of claim- 
ant’s injury. Dr. N. C. Iknayan testified that she had sus- 
tained a loss of 25 per cent of the use of her left leg, and no 
dispute arises as to  that. 

After reviewing all the evidence, the court finds that the 
accident arose out of and in the course of her employment. 
This court has jurisdiction of the subject matter and the 
parties. Due notice was given under the law and no question 
arises as to  that. We hold the payments made t o  her consti- 
tute a waiver of the statutory notice. 

The amount of compensation which shall be paid to an 
employee f o r  an injury not resulting in death shall be: (a)  
The employer shall provide the necessary first aid, medical 
and surgical services, and all medical, surgical and hospital 
services thereafter; limited, however, to that which is rea- 
sonably required to cure or relieve f r o m  the effects of the 
injury. 

The statute also provides that if the period of temporary 
total incapacity for work lasts more than six working days, 
compensation equal to fifty per centum of. the earnings but 
not less than $7.50 nor more than $15.00 per week, beginning 
on the eighth day of such temporary total incapacity and 
continuing as, long as the temporary total incapacity lasts, 
but not after the amount of compensation paid equals the 
amount which would have been payable as a death benefit 
under paragraph (a), Section 7, if the employee had died as 
a result of the injury at the time thereof, leaving heirs sur- 
viving as provided in said paragraph (a), Section 7: Pro- 
v ided ,  that in the case where the temporary total incapacity 
for work continues for a period of more than thirty days 
from the day of the injury, then compensation shall commence 
on the day after the injury. 

Paragraph (e), 15, Section 8, provides that for the loss 
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of a leg, or the permanent and complete loss of its use, fifty 
per centum of the average weekly wage during one hundred 
and ninety weeks shall be paid. 

The statute further provides: “For the permanent par- 
tial loss of use of a member o r  sight of an eye, but not includ- 
ing the hearing of an ear, fifty per centum of the average 
weekly wage during that proportion of the number of weeks 
in the foregoing schedule provided for the loss of such mem- 
ber o r  sight of an eye which the partial loss of use thereof 
bears to the total loss of use of such member or sight of eye.” 

Compensation shall be computed on the basis of the an- 
nual earnings which the injured person received as a salary, 
wages or earnings if in the employment of the same employer 
continuously during the year next preceding the injury. (Par. 
(a )  , Section 10, Workmen’s Compensation Act.) 

As a matter of precaution the claimant filed a claim for 
her injury both in the Court of Claims and with the Industrial 
Commission. The statute is plain that the Court of Claims 
is the proper forum for the adjudication of the claims of 
State employees under the Workmen’s Compensation Act, 
and under the facts in this case we hold that the Eastern 
Illinois Teachers ’ College at Charleston, Illinois, is subject to 
the Workmen’s Compensation Act. 

Dr. Robert G. Buzzard, the president of the Eastern 
Illinois State Teachers’ College, where the claimant was 
employed; and who was the immediate superior of the claim- 
ant, had notice of her accident the day following the same, as 
shown by the testimony and according to his report the claim- 
ant was paid for four weeks non-productive time, two at the 
full rate and two weeks at  one-half the weekly rate, which 
payment constitutes a waiver of a demand for  compensation 
within six months, but the claimant did, in addition thereto, 
make a demand within six months at the office of the Attorney 
General. The claim was filed within a year, so no question 
of jurisdiction arises in this case. 

Under the statute, Fifteen Dollars ($15.00) per week is 
the maximum amount of compensation that she can be 
allowed. The period of temporary total disability was twenty- 
three and one-half weeks. In the original complaint twenty- 
three weeks was averred, and in Claimant’s Statement, Brief 
and Argument it is claimed that twenty-four weeks was the 
amount of time. One Hundred and Ninety weeks (190) is the , 
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period of time during which compensatioh is paid for the 
total and permanent loss of use of a leg. The evidence shows 
that she has suffered a twenty-five per cent loss of the use of 
her left leg. On the basis of Fifteen Dollars ($15.00) per 
week, which is the maximum for an employee having the 
status of this claimant for one-fourth of one hundred and 
ninety weeks (190), or  forty-seven and live-tenths (47.5/10) , 
the compensation would amount to Seven Hundred Twelve 
Dollars and Fifty Cents ($712.50). The record also shows that 
“she may be better or she may be worse, but she will prob- 
ably be better.” This statement was made by her physician. 

’ The arbitrator did find a twenty-five per cent (25%) dis- 
ability of the claimant’s left leg. As to the doctor and hos- 
pital bills, there seems to  be no question but that claimant is 
entitled to  One Thousand Fifty-four Dcillars and Forty-five 
Cents ($1,054.45). 

We, therefore, fix the amount of the award to be made 
as follows: Seventy-one (71) weeks compensation at Fifteen 
Dollars ($15.00) per week, to wit: One Thousand Sixty-five 
Dollars ($1,065.00) plus medical and hospital services, One 
Thousand Fifty-four Dollars and Forty-five Cents ($1,054.45) 
less Two Hundred Sixty-two Dollars and Fifty Cents 
($262.50) heretofore paid, or  a net award of One Thousand 
Eight Hundred Fifty-six Dollar,s and Ninety-five Cents 
($1,856.95), all of wliich has accrued and. is now payable. 

This award being subject to  the provisions of an Act 
entitIed “An Act making an Appropriafion to Pay Compen- 
sation Claims of State Employees antl providing for the 
Method of Payment Thereof ” (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180-181), 
and being subject also to the terms of an Act, entitled “An 
Act making Appropriations to the Auditor of Public Accounts 
f o r  the Disbursement of Certain Monies until the Expiration 
of the First Fiscal Quarer after the Adj’ournment of the next 
Regular Session of the General Assembly, ” approved July 1, 
1939 (Session Laws 1939, page 117) ; antl being, by the terms 
of the first mentioned Act, subject t o  the approval of the 
Governor, is hereby, if and when approval is given, made pay- 
able from the appropriation from the (General Fund in the 
manner provided by the foregoing Acts. 
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(No. 34254la imant  awarded $4,000.00.) 

AMY BROKMYER, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion pled May  15, 1940. 

Supplsmental opinion filed December 10, 1940. 

CLAIMANT, pro se. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 

WORKMEN’S COMPENSATION ACT-WM award may be made under fo?- death. 
of m p l o y e e .  Where employee of State sustains accidental injuries, arising 
out of and in the course of his employment, while engaged in extra-hazardous 
employment, resulting in his death, an award may be made for compensation 
therefor, to those legally entitled, in accordance with the provisions of the 
Act, upon compliance with the requirements thereof. 

MR. JUSTICE YANTIS delivered the opinion of the court : 

The claimant in this case, Amy Brokmyer, resides at  
Shawneetown, Illinois, and is the widow of Cecil Brokmyer. 

The latter was first employed by the State of Illinois, 
Division of Highways, as a highway maintenance police officer 
on March 17, 1933. His salary after January 1, 1936, was 
$175.00 a month, the latter being his rate of pay at the time 
of his death. Throughout his employment he was assigned 
to District 13 of the Bureau of Police, with headquarters at 
DuQuoin. 

On the night of November 15, 1939, Officer Brokmyer 
and Officer Fred Holper were 011 duty and received informa- 
tion from the city police of Harrisburg that a robbery had 
been committed by Willard Shockley in Harrisburg. Imme- 
diately they began a search for Shockley. 

The officers learned that Shockley was inside a gas sta- 
tion at the north limit of Carrier Mills, Illinois, with his 
automobile awaiting repairs. Officer Brokmyer opened the 
large garage door, entered the garage, approached Shockley, 
and Shockley shot him. 

Officer Brokmyer was transported to the Lightner Hos- 
pital at Harrisburg, where he was attended by Drs. N. A. 
Herrmann and G. R. Johnson of Harrisburg. Officer Brok- 
myer died November 19, 1939. 

At the time Cecil Brokmyer was shot the claimant was 
dependent upon him for support. At the time of the accident 
he had a son, William, 22 years of age, who had suffered in- 
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fantile paralysis during his infancy, which affected him 
physically and has left him at the present time a mental in- 
competent, and who was totally and permanently dependent 
o n  the claimant. The affliction and deficiency of the young 
man are obvious to  a casual observer. 

Cecil Brokmyer was paid full salary att the rate of $175.00 
a month from the time of the accident on November 15 until 
the time of his death on November 19, and all hospital and 
medical expense in connection with this case in the sum of 
Two Hundred Forty-six Dollars and Eleven Cents ($246.11) 
has been paid by the Highway Division. 

Upon consideration of the facts in the record we find the 
following : 

That on November 15, 1939, claimant’s intestate and re- 
spondent were operating under the provisions of the Work- 
men’s Compensation Act of this State; that on said date Cecil 
Brokmyer sustained accidental injuries which arose out of 
and in the course of his employment from which he dies 
November 19, 1939; that notice of such accident was given to 
respondent and claim for compensation on account thereof 
was made within the time required by the provisions of the 
Workmen’s Compensation Act. 

That the necessary first aid medical, surgical and hos- 
pital services were provided by respondent and wages in full 
paid to date of death. 

That at  the time of the accident in question claimant was 
forty-eight years of age and that his wife, the claimant 
herein, and their son, William Brokmyer, were both totally 
dependent upon him for support. 

That the earnings of the claimant during the year next 
preceding his injury were Twenty-one Hundred Dollars 
($2,100.00) and his average weekly wage was Forty Dollars 
and Thirty-eight Cents ($40.38). 

That under the provisions of Section 7 (a) of the Work- 
, men’s Compensation Act claimant is entitled to receive from 

respondent payment of a sum equal to four times the annual 
wages of her husbancl, but not to exceed $4,000.00; that pay- 
ment thereof shall be macle in weekly installments which are 
increased, under the ~xovisions of Section 8, Sub-section 1, 
of the Act (as amended) t o  a maximum of Sixteen Dollars 
and Fifty Cents ($16.50) per week. That Twenty-six (26) 
weeks have elapsed between November 1.9, 1939, and May 13, 
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1940, and the sum of Four Hundred Twenty-nine Dollars 
($429.00) has accrued therefore, to which claimant is entitled 
at  this time. 

An award is therefore made in favor of claimant, Amy 
Brokmyer, by reason of the dependency of herself and adult 
dependent son, William Brokmyer, in the sum of Four Thou- 
sand Dollars ($4,000.00), of which Four Hundred Twenty- 
nine Dollars ($429.00) is payable instanter and the balance 
of Three Thousand Five Hundred Seventy-one Dollars 
($3,571.00) is payable in ‘weekly installments of $16.50 per 
week, commencing as of May 20, 1940. 

This award being subject to the provisions of an Act 
entitled “An Act making an Appropriation to Pay Compen- 
sation Claims of State Fmployees and providing for the 
Method of Payment Thereof” (Illinois Revised Statutes, 
1939, Bar  Association Edition, Chapter 127, Pars. 180-181), 
and being subject also to the terms of an Act entitled “An 
Act making Appropriations to the Auditor of Public Accounts 
for the Disbursement of Certain Monies .until the Expiration 
of the First Fiscal Quarter after the Adjournment of the next 
Regular Session of the General Assembly, ” approved July 1, 
1939 (Session Laws 1939, page 117) ; and being, by the terms 
of the first mentioned Act, subject to  the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided by the foregoing Acts. 

SUPPLEMENTAL OPINION. 
By MR. JUSTICE YANTIS: 

This matter now again comes before the court upon the 
petition of Ella May Phillips, Conservator of William Brok- 
myer, incompetent, and it appearing to the court that an 
award in the sum of $4,000.00 was hereinbefore entered in 
this cause on May 15, 1940, in favor of Amy Brokmyer, by 
reason of the dependency of herself and adult son, William 
Brokmyer. And it further appearing that of said award 
$429.00 was payable instanter and the balance of $3,571.00 
was payable in weekly installments of $16.50 per week, com- 
mencing as of May 20, 1940, and further that the aforemen- 
tioned claimant, Amy Brokmyer, subsequently on September 
10, 1940, died, leaving said physically and mentally incompe- 
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tent son, William Brokmyer, surviving. And it further ap- 
pearing that said petitioner herein, Ella May Phillips, has 
been duly appointed Conservator of said William Brokmyer 
by the County Court of Gallatin County, l[llinois. 

And it further appearing that said award originally 
entered herein was granted for the benefik of both the surviv- 
ing widow and incompetent and dependent child of Cecil 
Brokmyer, the court now finds that said payments of $16.50 
per week should be continued f o r  the benefit of said William 
Brokmyer under the provisions 'of Section 7 (a) of the 
Workmen's Compensation Act of Illinois. 

IT IS THEREFORE HEREBY ORDERED that the payment of 
$16.50 per week heretofore payable for the use of Amy Brok- 
myer and William Brokmyer, be resumed and continued to 
Ella May Phillips as Conservator f o r  the said William Brok- 
myer, for the use of the said William Brokmyer. 

(No. 3469-Claimant awarded $4,800.00.) 

EDITH ROBERTS, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed May 15, 1940. 

JOSEPH SAM PERRY, for clsimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 

WORKMEN'S COMPENSATION AcT-when award m a y  ' b e  made for compestsa- 
t ion for death of emplwee under. Where employee of State sustains acci- 
dental injuries, arising out of and in  the course o€ his employment, while 
engaged in extra-hazardous employment, resulting in  his death, an award for 
compensation may be made therefor to  those entitled, in  accordance with the 
provisions of the Act, upon compliance with the recluirements thereof. 

Assistant Attorney General, for respondent. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

Mrs. Edith Roberts, claimant in this case, resides at 504 
Kenilworth Street, Villa Park, Illinois. She is the widow of 
Eugene R. Roberts, who died February 18, 1940. At the time 
of his death, Mr. Roberts had the claimant and three children 
dependent on him for support. One of the children at that 
time Eugene Roberts, J;unior, was 16 years of age. The two 
other children, Joyce Roberts and Russell Roberts, were 10 
years and 14 years of age, respectively, at the time of Mr. 
Roberts death. 
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Eugene Roberts was first employed by the Division of 
Highways as an Illinois State highway maintenance police 
officer on August 5, 1937. He was employed in that capacity 
from that date until the date of hi6 death at a salary of $175.00 
a month. 

February 17, 1940, Police Officers Eugene Roberts and 
Joseph IC. Baker were engaged in weighing trucks a t  a scale 
station of the Division located on U. S. Route 34 two miles 
east of S. B. I. Route 47 about 6:55 p. m. The officers found 
a truck as over weight. While Officer Baker was preparing a 
ticket in the scale house, a west bound truck stopped near the 
scale house on the west bound lane and Officer Roberts stood 
at the south side of the truck oh the inside of the pavement 
adjacent to the east bound lane and conversed with the driver 
of the truck. As the truck drove away, Officer Roberts 
walked on to the east bound lane, where he was struck by an 
automobile being driven by Mr. Alexander Certik, who re- 
sides at the Y. M. C. A. in Galesburg, Illinois. Mr. Certik 
stated that he reduced speed from about 50 miles an hour to  
about 40 miles an hour immediately before his automobile 
struck the officer. 

Officer Roberts was transported by ambulance t o  St. Jo-  
seph Hospital in Aurora, where he remained under the care 
of Dr. Purvey. February 20, Dr. Purvey reported to the 
Division : 

“Skull fracture probably in frontal or temporal regions. Fractures of 
both bones of lower right leg-comminuted. Compound fracture of both bones 
of left lower leg. Treated for shock and cerebral edema. Never regained 
consciousness. Expired 3: 16 A. M., February 18.” 

. 

From the record we find: that on February 17th, 1940 
claimant’s intestate and respondent were operating under the 
provisions of the Ilinois Workmen’s Compensation Act; that 
on said date said Eugene Roberts sustained accidental in- 
juries which arose out of and in the course of his employment, 
from which he died February 18, 1940. 

That necessary first aid and hospital care were given by 
respondent and the latter has paid all wages due to date of 
death. 

That at  the time of said accident, said employee was the 
father of Joyce Roberts, 10 years of age; Russel Roberts, 14 
years of age, and Eugene Roberts Jr., 16 years of age, all of 
whom, together with his wife Edith Roberts were dependent 
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upon said employe, Eugene Roberts. That his earnings for  
the year imediately preceding said accident were Twenty One 
Hundred Dollars ($2100.00) and his average weekly wage was 
Forty Dollars and Thirty-eight Cents ($40.38). 

That under the provisions of Section 7 (a) of the Work- 
men’s Compensation Act claimant is entitled to receive from 
respondent payment of a sum equal to four times the annual 
wages of her husband but not to  exceed Forty Eight Hundred 
Dollars ($4800.00) as per section 7 (h) 3 of the Act, there 
being two dependent children under 16 years of age; that pay- 
ment thereof shall be made in weekly installments which are 
increased under the provisions of Section 8‘ subsection 1 of 
the Act as amended and under Section 8 ( j )  3 to a maximum 
of Seventeen Dollars and Sixty Cents ($17.60) per week. 

That Twelve weeks have elapsed between February 18, 
1940 and May 13, 1940, and the sum of Two Hundred Eleven 
Dollars and Twenty Cents ($211.20) has accr,ued to  the latter 
date, to  which claimant is entitled at  this time. 

An award is therefore made in favor. of claimant, Edith 
Roberts by reason of the dependency of herself and her three 
children above named, in the sum of Forty Eight Hundred 
Dollars ($4800.00) , of wliicli Two Hundred Eleven Dollars 
and Twenty Cents ($211.20) is payable instanter and the bal- 
ance of Four Thousand Five Hundred Eighty-eight Dollars 
and Eighty Cents ($4588.80) is payable in weekly install- 
ments of Seventeen Dollars and Sixty Cents ($17.60) per 
week commencing as of May 20, 1940. 

This award being subject to  the provisions of an Act en- 
titled “An Act Making an Appropriation to Pay Compensa- 
tion Claims of State Employees and Providing for the &tethod 
of Payment Thereof ”, (Illinois Revised Statutes, 1939, Bar 
Association Edition, Chapter 127, Pars. 180-181,) and being 
subject also to the terms of an Act entitled “An Act Making 
Appropriations to  the Auditor of Public Accounts fo r  the 
Disbursement of Certain Moneys Until the Expiration of the 
First Fiscal Quarter After the Adjournment of the Next Reg- 
ular Session of the General Assembly”, approved July lst, 
1939 (Session Laws 1339, page 117) ; and being, by the terms 
of the first mentioned Act, subject to  the approval of the Gov- 
ernor, is hereby, if and when approval is given, made payable 
from the appropriation from the Road Fund in the manner 
provided by the foregoing Acts. 

~ 
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(No. 2472-Claim denied.) 

ORCHARD THEATRE CORPORATION, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opzniom filed June  12, 1940. 

JOHN L. SMITH, for claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, for respondent. 

FRANCHISE TAx-paid am adwance-corporation dissolved before commence 
mant of period f o r  which paid-as voluntaru payment and cannot be recovered. 
Where corporation paid franchise tax, without compulsion o r  duress on May 
21, 1934, although same was not due until July 1, 1934 and thereafter on 
June 27, 1934 voluntarily surrendered its charter and was issued a certificate 
of dissolution, such payment is a voluntary one and no award for  a refund 
can be made. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

Claimant alleges that on o r  about May 21, 1934 it paid 
to  the Secretary of the State of Illinois the sum of $10.00 in 
payment of Franchise Tax f o r  the period beginning July 1, 
1934. It also alleges that it was duly incorporated under the 
laws of the State of Illinois; and that on June 27, 1934 the 
Secretary of State issued a certificate of voluntary dissolu- 
tion of this corporation. It is also charged that all taxes 
legally levied against it have been fully paid and claims the 
sum of $10.00 paid to the Secretary of State for its Franchise 
Tax which is payable in advance and was not due until July 
1,1934. Payment was made on May 21,1934 and on June 27 
following, it voluntarily surrendered its charter and the Sec- 
retary, of State issued a voluntary dissolution certificate. In  
a former opinion we held with the claimant and thereafter 
granted the State of Illinois petition f o r  rehearing. We find 
we are in error in the former opinion. The claim is predi- 
cated on the theory that where a person natural or artificial, 
pays a license fee, franchise or privilege tax during the time 
payable but before the period during which such license runs 
and thereafter and prior to the actual license period shall 
change its mind and decides not to avail itself of the privilege 
or right granted, that a refund is legally due such person. 
We have been unable to find any statute authorizing such 
payment and none is cited by claimant and neither is any 
authority cited by claimant. We have heretofore frequently 

. 



272 RIECHMAN v. STATE OF ILLINOIS. 

held that taxes voluntarily paid cannot be recovered back 
unless there is a statute providing for such recovery. For 
this reason claim will be denied. 

I 

(No. 2036-Claim denied.) 

MAURICE RIECHMAN, Claimant, ws. STATE OF ILLINOIS, Respondent. 
Opinion filed June 12, 1940. 

I 
Jos. B. MCGLYNN, for claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION ACT-when employee i s  paid jW1 compensclt~oi~ 
for in jury  in accordance w i t h  prowistoins of Act no fu?-ther award can be ntudc 
therefor. Where it clearly appears that an  employee of the State, who sus- 
tained accidental injuries arising out of and i n  the course of his employment, 
while engaged in extra-hazardous employment, was paid full compensation 
therefor, in accordance with the provisions of the Workmen’s Compensation 
Act, no further award for compensation for such injuries can be made. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

The claimant in this case seeks damages f o r  injuries sus- 
tained by him while in the performance of his duties as a 
State Highway Patrolman for the State of Illinois. 

It appears from the complaint that on August 21, 1931, 
claimant was riding a motorcycle north on State Route No. 
112 near the junction of that route with State Route No. 160 
near Edwardsville, Illinois, being on his way to Springfield, 
Illinois, under orders to perform his duties as patrolman at 
the State Fair. Claimant alleges that he was traveling be- 
tween twenty and twenty-five miles per hour while making a 
turn off of Route No. 112 onto Route No. 160; that a Buiek 
Sedan being driven south on Route No. 160 approached the 
intersection with Route No. 112 as claimant made the turn; 
that the claimant swerved to the left side of the road; that in 
an attempt to avoid a collision with the automobile, which was 
being driven by a man named Meyer, claimant swung his 
motorcycle sharply to  the right, and in doing that, his right 
foot-board struck the concrete, tipping claimant back to the 
left and throwing his motorcycle directly in the path of 
Neyer ’s car. 

It further appears from the complaint that the Buick car 
struck the rear part of claimant’s motoi-cycle turning the 
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motorcycle over on claimant’s left leg, causing claimant to 
sustain a compound fracture of his left leg, causing both 
pelvic bones to be broken and the left hip and sacrum to be 
fractured. Claimant charges that as the result of the injury 
he was totally and permanently prevented from following his 
former occupation of shoe-worker, and that he is permanently 
and partially disabled from following any other occupation 
for life. 

Claimant states that no other claim on account of said 
injuries has been made to  any State Department o r  State 
Officer or to  any person, corporation or tribunal; that he has 
not received any payment from any person, firm or corpora- 
tion of any sum whatsoever for o r  on account of said injuries 
so sustained; that no person, firm or corporation other’ than 
claimant has any interest whatsoever in this claim. Claim- 
ant claims damages in the sum of Five Thousand Dollars 
($5,000.00). 

This court has repeatedly held that State patrolmen, 
such as claimant, come under the Compensation Act. 

This claim was filed on December 28, 1932, and it is al- 
leged that the injuries were received on August 21, 1931. 
Testimony was taken at  various times on up to 1937. The 
State, by and through the Attorney General filed its Brief and 
Argument on November 15, 1939. This court has entered an 
order requiring claimant to file a brief, but he has seen fit to  
ignore the order. 

From the depositions taken, and the State records, it is 
apparent that claimant’s injuries arose out of, and in the 
course of his employment, and that this court has jurisdiction, 
and it appears that the State had notice of the accident. It 
also appears from a report of the Division of Highways dated 
January 11,1933 that claimant was paid his salary during his 
temporary total disability. It appears from the evidence that 
claimant received $175.00 per month as compensation fo r  his 
services. The claimant himself testified (Trans. of Jan. 7, 
1933, Page 8 and Trans. of guly 9, 1933, Page 4) that he had 
been paid his salary in the amount of $175.00 per month from 
the date of his injury to the date when he was able to  return 
to his work, about October 1, 1932. We have heretofore held 
that such payments for non-productive time should be ‘con- 
sidered as payments of compensation, and payments of com- 
pensation constitute a waiver of claim within six months, so 
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it appears that the jurisdictional requirement of Section 24 
of the Compensation Act is complied with. The accident oc- 
curred on August 21, 1931 and the claimant’s temporary total 
disability continued until approximately October 1, 1932. The 
claim was, therefore, filed within one year after the last pay- 
ment of compensation, having been filed December 28, 1932. 

This court has held that highway maintenance patrolmen 
or  policemen are entitled t o  the benefits of the Workmen’s 
Compensation Act. See Church, et al. k s .  State, 7 C. C. R. 
256 ; Lightmer vs. State, 8 C.  C. R. 354 and Fei-gusom vs. State, 
8 C. C. R. 589. 

It is admitted that claimant was paid at the rate of 
$175.00 per month during the entire period of his disability, 
and after he was able to return to  work. The evidence shows 
that the claimant had been employed in the same capacity and 
at the same rate of pay for more than a year immediately 
prior to the time of his accident; and thak he had one child 
under the age of sixteen years at the time of the accident. 
(Trans. of testimony dated Jan. 7, 1933, Page 5.) The 
proper compensation rate to the claimant would be $15.00 
per week. From August 21, 1931, the date of the claimant’s 
accident, to October 1, 1932, which was about the date that 
claimant returned to work, is a period of 58 weeks. Com- 
pensation for temporary total disability €or a period of 58 
weeks on a basis of $15.00 per week amounts to $870.00, 
which is the sum which should have been paid to  the claimant. 
From August 21, 1931, the date of the injury, until he re- 
turned to  work on October 1, 1932, a period of 13% months 
elapsed, f o r  which claimant received $2,318.75. Deducting the 
sum of $870.00, which is the proper amomit of compensation 
payment f o r  the period, from the sum of $2,318.75, leaves a 
balance of $1,448.75 over-payment to the claimant f o r  tempo- 
rary total disability. 

This court has also held that the amount of over-payment 
f o r  temporary total disability is allowable as a credit to the 
employer when called upon t o  pay specific: loss or partial or  
total permanent disability. Blamtom vs. State, 10 C. C. R. 
302, and Johfison. vs. State, 10 C. C.  R. 87. In Wetherby vs. 
State, opinion rendered September 13, 1939, we held that the 
overpayment fo r  non-productive time is allowable as a credit 
both as against specific loss and medical bills paid by the 
employee. 
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It also appears from the record (Page 6, Trans. of Jan. 
7, 1933) that the State has paid the hospital bills necessitated 
by the claimant’s injury; that it paid the sum of $268.30 to 
the hospital located in Granite City, and the sum of $284.25 
to the hospital located in Belleville. It also appears that the 
State paid Dr. Berry the sum of $95.00 and Dr. Furguson the 
sum of $125.00 for services rendered to the claimant resulting 
from the accident in question. The claimant testified that the 
bill of Dr. Klinefelter and Dr. McKelvey in the amounts of 
$200.00 and $100.00 respectively had not been paid to  his 
knowledge and Dr. McKelvey verified such non-payment, but. 
it now appears that this detail has been taken,care of as 
shown by the claimant’s testimony (Tran. Page 6, dated July 
9, 1935). In this regard, the State paid out the sum of 
$1072.55, f o r  hospital and doctors’ bills. 

The law in effect at the time of claimant’s injury pro- 
vided: for the loss of a leg or  the permanent and complete 
loss of its use, 50 per centum of the average weekly wage (or 
$15.00, which is the maximum,) during 190 weeks. In  this case 
the weekly payments would amount to $15.00 per week, and 
the total compensation f o r  the loss of use of the leg would 
amount to $2850.00. The claimant was, therefore, over-paid 
slightly more than 50% of the amount payable f o r  permanent 
and complete loss of the use of his leg. Dr. S. TV. McKelvey 
testified that he had suffered a 33-1/3 per cent disability, and 
thought that this disability would be lessened 10 per cent, 
with the resulting disability 23 per cent. Dr. John Patrick 
Murphy testified to a 30 to 35 per cent disability in claimant’s 
left leg, with a 10 to  15 per cent disability in his back, 
based principally on the limitations of flexion in the back. Any 
disability in the back is not payable on a basis of specific loss 
but is payable on a basis of partial permanent disability, 
which is computed within the statutory limits, as 50 per cent 
of the difference in the injured employee’s earning power be- 
fore and after the injury. 

We do not fin2 sufficient evidence upon which to  base 
any award for  partial permanent disability. 

From the testimony of the doctors, it is obvious that 
claimant did not receive a 50 per cent disability to his leg, and 
the testimony of Dr. Murphy in regard to claimant’s back, 
should be disregarded. The claimant has actually received 
an over-payment which would equal more than 50 per cent 
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disability to  his leg. Even if the 15 per cent disability of 
the claimant’s back would be computed on the same basis as 
the leg, and were added to  the disability of the claimant’s 
left leg, still the 15 per cent plus the 35 per cent would only 
amount to  50 per cent. It would appea:r that the claimant 
has received all the benefits to which he would be entitled. 

For the foregoing reason, an award will be denied. 

MESSENGER v. STATE OF ILLraroIs. I 

I (No. 3490-Claimant awarded $6:3.95.) 

. H E ~ E N  R. MESSENGER, Claimant, vs. STATE OF CLLINOIS, Respondent. 
Opnion filed July 17, 1940. . 

Claimant, pro se. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

EXPENSES-zapsf? Of appropriation a t  Of which COUld be gaid-when 
award may be made for.  Where claimant incurred expenses, for which she is 
clearly entitled to reimbursement and payment is recommended by the head 
of the department for which same were incurred, an award may be made for 
the amount thereof, where appropriation lapsed out of which same could have 
been paid, on‘claim Aled within a reasonable time. 

Per Curiam: 
Claimant herein is a professor of education in the 

Northern Illinois State Teachers College at DeKalb, Illinois. 
During the fiscal year July 1, 1938 to June 30, 1939, she 
taught classes in Extension under the direction of the Col- 
lege, at Arlington Heights, and in Geneva,. At that time she 
owned and operated a 1938 Studebaker coupe, which she 
drove to and from her class work. I n  addition to her pay as 
a teacher, she was allowed compensation in accordance with 
the “Revised Instruction to Travelers of Ihe State of Illinois, 
effective June 1, 1933” but for some reason her expense 
statement for her trips for the following: dates: December 
5, 12, and 19, 1938, and January 2, 9, 16, and 23, 1939 to  Ar- 
lington Heights, Illinois and f o r  December 1, 8, and 15, 1938 
and January 5, 12, and 19, 1939 to Genera, Illinois was not 
approved and vouchered for payment. 

Claimant seeks an award for the total sum of $63.95. I n  
addition to her sworn statement of claim the record contains 
a report by John J. Hallihan, Director of the Department of 
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Registration & Education, which confirms claimant’s state- 
ment and approves payment thereof; also a statement by 
E. C. 0. Beatty, Director of Extension of the College at 
DeKalb, approving the account. 

Dr. Messenger legally incurred the expenses as stated, 
in the course of the performance by her of her duties as an 
employee of respondent, and has not been paid fo r  same. 

No opposition is made to  the payment of the claim and 
the latter seems to be within the rule that where the facts are 
undisputed that the State has received services or supplies 
lawfully contracted for by it, and payment not having been 
made before the lapse of the appropriation out of which it 
could have been paid, an award is proper. (“The Kerber 
Pmkimg Compmy ,  a Corporation, vs. State, 9 C. C. R. 109.”) 

The claim is hereby allowed and an award made in the 
sum of $63.95, in favor of claimant, Helen R. Messenger. 

(No. 3483-Claimant awarded $43.35.) 

EVERETT K. BROKER, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed August 21, 1940. 

SMITH & ARNOLD, f o r  claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 

SnPPm%s-lapse of appropriation out of which COUM be paid-hefore pre- 
sentment of bilZ--when award m a y  be made for price of. Where it appears 
that State received merchandise, as ordered by it, and that bill therefor, i n  
correct amount was not presented before lapse of appropriation out of which 
i t  could be paid, due to no negligence on part of claimant, an  award may be 
made for amount due on claim filed within a reasonable time. 

Assistant Attorney General, for respondent. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

During the calendar year 1937, claimant was sole pro- 
prietor of a service station in Mt. Pulaski, Illinois. At the 
request of the Department of Public Works and Buildings, 
Highway Division of Illinois, he made various sales and de- 
liveries of gasoline and oil to that Department through its 
representative and agents. Duplicate iiivoices of the several 
sales are attached to the original bill of claimant, and 
amount to $43.35. 
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Claimant represents that his account has never been paid 
and that there is now due him from the State of Illinois the 
said sum of $43.35. A report from the Division of Highways 
recites that, “Through a lack of understanding by the claim- 
ant of the procedure prescribed and required by the division 
of highways for payment of bills, his bills were not paid from 
money then available in the 60th bennium appropriation. 
The quantities are correct, the prices are as agreed upon, and 
the supplies were furnished as claimed. 7 7  

No objection is made by respondent to the allowance of 
the claim as submitted. 

W e  have held in numerous cases that where materials or 
supplies have been furnished to  the State ’but the bill therefor 
was not approved and vouchered f o r  payment before the 
lapse of the appropriation from which it was payable, with- 
out negligepee on the part of the claimant, an award will be 
made, if, at the time the expense was incurred there were 
sufficient funds remaining unexpended in the appropriation 
to  pay for same. This claim is within the requirements, and 
an award is therefore entered in favor of claimant for the 
sum of $43.35. 

(No. 2934-Claim denied.) 

\\rlLSON F. CHOATE, EXECUirOR OF THE LAST WILL AND TESTAMENT O F  

WILLIAM E. BAUER, DECEASED, Claimant, us. STATE OF ILLINOIS, 
Respondent. 

Opinion filed August 21, 1940. 

MCCARTHY &; MCCARTHY, f o r  claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION ACT-death of  maployee after award for com- 
pensation, but before full payment thereof-alleged t o  have resulted f r o m  i i i .  

jzirthelaiwz. by  eollatera.1 heirs f o r  balance of  cO?npensafon and additional 
eompensabion for death-award denied when  no proof of  dependency as re- 
qtiired in paragraph D of Kection 7 of Act .  Under the provisions of paragraph 
D of Section 7 of the Workmen’s Compensation Act, no award can be made 
for compensation for accidental injuries sustained by an  employee, arising 
out of and in the course of his employment, while eni:aged in extra-hazardous 
employment, resulting in his death, to his collateral heirs, unless such heirs 
prove by a preponderance of the evidence that  they were dependent, a t  the 
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time of such injuries, upon the earnings of such employee to the extent of 
fifty per cent or more of total dependency. 

SAM-Paragraph G of Section 7 of-does not  create class of beneficiaries 
--merely specifies manner 01 payment when there are beneficiaraes. Bene- 
ficiaries entitled to compensation for an injury to  an employee, resulting in 
his death are specified in Paragraphs a, b, c, d and e of Section 7 of the Act 
and paragraph g thereof does not create a new or different class of bene- 
ficiaries but merely specified manner of payment, provided there are  bene- 
ficiaries entitled thereto under said paragraphs A, B, C or D. 

ELum-death of employee-compensation for not payable t o  executor. 
Under the provisions of Section 7 of the Act, compensation for death of 
employee resulting from accidental death, are not payable to his executor or 
administrator, but must be paid directly to the beneficiaries, if any, specified 
therein. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

At the May Term, 1938 of this court an award mas en- 
tered in favor of William E. Bauer f o r  the sum of $1,829.93, 
payable as follows: $1,107.89 at  the time of the entry of the 
order, and the balance of $722.04 in seventy-seven weekly 
payments of $9.31 each, commencing May 18th, 1938, and one 
filial payment of $5.17. Such award was made under the pro- 
visions of the Workmen’s Compensation Act of this State fo r  
disability resulting from accidental injuries sustained by said 
William E. Bauer which arose out of and in the course of his 
employment by the respondent, and embraced the following 
items, to-wit : temporary total incapacity for thirteen weeks, 
and 190 weeks’ compensation for the permanent and complete 
loss of the use of claimant’s left leg. 

The said William E. Bauer died June 21, 1938, and on 
August 23, 1938 Wilson I?. Choate was appointed Executor of 
the Last Will and Testament of William E. Bauer, deceased, 
by the Probate Court of Kane County, Illinois. 

On October 8,1938 said William I?. Choate as Executor of 
the Last Will and Testament of William E. Bauer, deceased, 
filed his petition in this court setting forth that the death of 
said William E. Bauer occurred as the result of the injury for  
which compensation had theretofore been allowed as above 
set forth; that said William E. Bauer left him surviving John 
A. Sterling, his brother; Elizabeth Parsell, his sister; Mrs. 
Charles Tallmadge, his sister; and certain nephews and 
nieces, as his only heirs a t  law; that such heirs at law were 
entitled to compensation under Section 7 of the Workmen’s 
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Compensation Act of this State; that there had been paid on 
the aforementioned award at the time of‘ the filing of said 
petition the sum of $1,163.75; and asking that said petitioner 
be substituted as claimant herein, and that said petitioner be 
awarded additional compensation in accordance with Para- 
graph (g) of Section 7 of the Workmen’s Compensation Act 
of this State. 

It was stipulated by and between the parties hereto by 
their respective counsel that the claim of‘ said Executor for  
an additional award be submitted upon the evidence as to 
dependency already in the record. 

Section 7 of the Workmen’s Compensation Act specifies 
the amount of compensation which should be paid for an in- 
jury resulting in death, and provides fo r  the payment of com- 
pensation to specified beneficiaries as follows : 

“a) If the employee leaves any widow, child or children, whom he was 
under legal obligations t o  support a t  the time of his injury,” then a specified 
sum. 

“b) If no amount is payable under paragraph ( a )  of this section, and 
the employee leaves any parent, husband, child or children who at the time 
of injury were totally dependent upon the earnings of the employee,” then a 
specified sum. 

“c) If no amount is payable under paragraph (a)  or ( b )  of this section, 
and the employee leaves any parent or parents, child or children, who at the 
time of injury were partially dependent upon the earnings of the employee,” 
then a specified sum. 

“d) If no amount is payable under paragraphs ( a ) ,  (b) or (c )  of this 
section, and the employee leaves’ any grand-parent, gi-and-child or grand-chil- 
dren, or collateral heirs dependent at the time of the injury to  the employee 
upon his earnings to  the extent of fifty percentum or more of total depend- 
ency,” then a specified sum. 

“e) If no amount is payable under paragraphs ( a ) ,  ( b ) ,  (c ) ,  or (d)  of 
this section, a sum not to exceed $150.00 for burial expenses,” etc. , 

The rights of the petitioner, if any, arise under and must 
be determined by the provisions of the Workmen’s Compensa- 
tion Act of this State. Section 7 of such Act is the section 
which provides for the amount of compensation to  be paid for 
an injury resulting in death, and the benehiaries entitled to 
compensation must be determined in accordance with the 
aforementioned provisions of Paragraphs (a), (b) ,  (e),  (d)  
and (e) of said section. 

Under the facts set forth in the petition, the said William 
E. Bauer left only collateral heirs, and consequently peti- 
tioner’s right to an award must be determined in accordance 
with the provisions of Paragraph (d) of said Section 7. Such 
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paragraph, however, provides for compensation only when 
such collateral heirs are “dependent at the time of the injury 
to the employee upon his earnings to  the extent of fifty per- 
centum or more of total dependency”. 

The only evidence in the record referring to the question 
of dependency is the testimony of William E. Bauer who, at , 

a hearing held on March 1, 1938, stated that he had lived at  
the Elgin State Hospital ever since the accident in question, 
and who in reply to questions asked him, answered as follows: 

You have made this your home ever since employed here? 
It is the only home I’ve got. 
You had no children under the age of 1 6  years at the time of the , 

, 

“Q. 
“A. 
“Q. 

injury? 
“A. No, no family.” 

There is no testimony whatsoever as to any contributions 
having been made by said William E. Bauer to any of his 
relatives or with reference to dependency of any such rela- 
tives upon him. Under the provisions of said Paragraph (d), 
no award can be made unless the collateral heirs of said Wil- 
liam E. Bauer were dependent at the time of his injury upon 
his earnings to  the extent of fifty per cent or  more of total 
dependency, and the burden is upon the petitioner, or such 
heirs, to show such dependency. Upon the record before us 
we have no authority to  allom an award under said paragraph, 
and there is nothing in such record which mould authorize an 
award under any other paragraph of said section. 

The petitioner in his petition bases his right of recovery 
on Paragraph (g) of said Section 7, which provides as fol- 
lows : 

“ ( g ) .  The compensation to be paid for injury which results i n  death, as 
provided in this section, shall be paid to the persons who form the basis for 
determining the amount of compensation to be paid by the  employer, the 
respective shares to be in  the  proportion of their respective dependency at 
the time of the injury on the earnings of the deceased: Provided,” etc., etc. 

This paragraph merely specifies the manner of payment, 
provided there are beneficiaries entitled to  payment nndei 
the provisions of Paragraphs (a),  (b) ,  (e) or (d). 

In considering this section, Angerstein in “The Em- 
ployer and the Workmen’s Compensation Act of Illinois,” 
page 464, section 247, says: 

“It is to be noted particularly that  under the provisions of Paragraph 
(g)  of Section 7, that compensation shall be paid to the persons who formed 
the basis for determining the amount of compensation to be paid by the 
employer. In other words, compensation is  to be paid direct to the bene- 
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ficiaries or to such persons as the Commission orders or awards, and pay- 
ments should be made in accordance therewith. * * * As the law is now 
effective, the Act requires payment to be made to the beneficiaries, except 
that upon order of the Commission a child’s compensation may be paid to 
the parent or grand-parent. A payment to the personal representative, that 
is, to the administrator or executor of the deceased employee, is not provided 
for o r  contemplated except where the persons entitled to compensation live 
outside of the United States.” 

Under the provisions of said paragraph, if any compen- 
sation were payable it would have to be paid directly to  the 
beneficiaries specified in said Section 7 ,  and no award could 
be made to the Executor. However, under the record before 
us, and as previously stated, we have no aluthority to enter an 
award even if the heirs of the deceased employee and not his 
executor had made application therefor. 

For the reasons above set forth, the prayer of the petition 
must be denied. Award denied. Petition dismissed. 

Inasmuch as the original claimant has departed this life, 
and the record discloses no right either on the part of the 
executor of his estate, or on the part of the heirs of said 
original claimant, to the unpaid balance of the original award, 
It Is  Further Ordered that no further payments be made 
pursuant to the award so made to said William E. Bauer at  
the May Term, 1938, of this court, as aforesaid. 

(No. 3468-Claim denied.) 

LEONIA J. C~aa1, Claimant, vs. STATE OF ILLINOIS, Respondent. 
OpimiorL filed August 21, 1940. 

WOLF & LOVE, for  claimant. 

JOHN E. CASSIDY, Attorney General; MAURICE J. WALSH, 

STATE’S ATrmRNEY--710t State oficer-State not laable Tor moneys advanced 
to  for re turn of fugitive. The State’s Attorney of Cook County is not a State 
officer, and where a party deposits money with him to defray expenses of hav- 
ing a fugitive returned from a sister state for tri,il on a criminal charge, 
upon his promise for return of same, if claimant duly prosecuted such charge, 
no cause of action arises against the State on his failure or refusal so to do. 

PmaDmc-complaint fading tio set for th  caust? of actio-vi11 be dis- 
missed. Where complaint on its face fails to state a cause of action against 
the State, motion to dismiss must be sustained. 

the court: 

Assistant Attorney General, f o r  respondent. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
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From the complaint filed herein on March 14th, 1940, it 
appears that in November, 1938, claimant filed her informa- 
tion f o r  a fugitive warrant in the Municipal Court of Chicago 
for one Henry Kinsey Brown who then resided in Detroit, 
Michigan; that it became and was necessary to  cause a mes- 
senger representing the State of Illinois to  go to Detroit for 
the purpose of bringing said Henry Kinsey Brown back’ to 
this State ; that for that purpose one Stephen Leddy, a police 
sergeant of the City of Chicago assigned to  the office of 
Thomas J. Courtney, State’s Attorney of Cook County, was 
sent to  Detroit as a messenger with the fugitive warrant 
issued by the Governor of this State; that said Thomas J. 
Courtney, State’s Attorney, required the claimant to deposit 
$150.00 f o r  the expense involved in sending such messenger 
to  Detroit; that such monies were advanced by the claimant 
upon the promise of the office of said Thomas J. Courtney 
that if said Henry Kinsey Brown was duly prosecuted by the 
claimant in the Criminal Court of Cook County, said sum of 
$150.00 would be returned to  her; that thereafter sai’d Leddy 
made several trips to Detroit in connection with the extradi- 
tion of said Henry Kinsey Brown; that the latter ultimately 
waived extradition and returned to Cook County; that upon 
such return he was indicted in the Criminal Court of Cook 
County and was arraigned upon such indictment; that claim- 
ant has requested the refund of said sum of $150.00 so ad- 
vanced by her as aforesaid, but was informed by the office of 
said Thomas J. Courtney that such office is without funds out 
of which to make reimbursement to the claimant ;-wherefore 
she requests payment of said sum to her by the State of 
Illinois. 

The Attorney General has moved to dismiss the com- 
plaint f o r  the reason that there is no liability on the part of 
the State under the facts set forth in the complaint. 

It is impossible to  determine from the complaint o r  from 
any of the other papers filed in the case, whether claimant 
bases her claim upon the provisions of “An Act to Revise the 
Law in Relation to  Fugitives from Justice,” approved Febru- 
ary 16th, 1874, as amended (Illinois Revised Statutes, 1939, 
Bar Assn. Ed. Chap. 69), or whether she bases the same upon 

-the promise of the State’s Attorney, independent of the 
Fugitive from Justice Act; hence we will consider the claim 
from both angles. 
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Section 11 of said Fugitive from Justice Act deals with 

the matter of expenses in extradition cases, and provides as 
follows : 

“When the punishment of the crime shall be the confinement of the crim- 
inal in the penitentiary, the expenses shall be paid c u t  of the State treasury, 
on the  certificate of the Governor and warrant of Ihe auditor; in all other 
cases they shall be paid out of the county treasury of the county wherein 
the crime is alleged to have been committed. The expenses shall be the fees 
paid to the officers of the state on whose Governor the requisition is made, 
and not exceeding twelve cents per mile for all necessary travel in returning 
such fugitives. Before such accounts shall be certi6ed by the Governor, or 
paid by the county, they shall be verified by affidavit, and certified to by the 
judge of the county court wherein the crime is alleged to have been com- 
mitted.” 

Under the provisions of such section the expenses therein 
specified will be paid out of the State Treasury when the 
punishment for the crime is confinement in the penitentiary, 
and in all other cases such expenses shall be paid out of the 
county treasury wherein the crime was alleged to have been 
committed. 

I n  all cases based upon the provisions of such section, it 
is therefore necessary for the claimant to allege and prove 
that the crime in question was punishable by confinement in 
the penitentiary. The complaint makes no allegation whatso- 
ever with reference to the nature of the crime, or the punish- 
ment provided therefor. It is to be noted also that the 
expenses provided for by statute are spec.ifically enumerated, 
and before the same shall be certified by the Governor o r  paid 
by the county, they are required to be veriified by affidavit and 
certified to by the Judge of the County Court of the county 
wherein the crime is alleged to have been committed. The 
complaint does not set forth the fees paid to the officers of 
the State of Michigan, or the mileage of the messenger, which 
are the only expenses provided by the statute, nor is there 
any certification by the Judge of the County Court of the 
county wherein the crime was committed, as required by the 
statute. Fo r  the reasons above set forth, the complaint does 
not state a cause of action against the State under the pro- 
visions of the aforementioned statute. 

The right of the claimant to recover from the State 
money advanced to the State’s Attdrney of any county pur- 
suant to  an agreement made with him in connection with a 
pending case, presents an entirely different question. 

’ 
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Although the State’s Attorney represents the People of 
the State of Illinois in all criminal proceedings in his county, 
yet he is not considered a State officer. In  the case of Cook 
County vs. Healy, 222 Ill. 310, the court, on page 316, in con- 
sidering the status of the State’s Attorney of Cook County, 
said: * 

“The State’s attorney is a county officer, and his status, as such, is fixed 
by the Constitution which creates his offlce. He is elected for and within a 
county to perform hi! duties therein and is not distinguished in any manner 
from the clerks of the courts, the sheriff, coroner, and other officers con- 
nected with the administration of justice within the county.” 

The Healy case was quoted with approval in the case of 
The People vs. Newcomer, 284 111. 315, where the court, on 
page 324, citing the Healy case, said: 

“The State’s attorney is a county officer elected for and within a county 
to perform his duties therein and is by statute charged with certain duties.” 

. 

The State’s Attorney being a county officer, the mere fact 
that money was advanced to him for expenses in a criminal 
case, even under a promise to  return the same, does not give 
a right of action against the State. If any right of action 
exists, it is against the officer who received the money and 
promised to return the same. 

The complaint does not state a cause of action against 
the State and the motion of the respondent must therefore be 
sustained. 

Motion to  dismiss allowed. Case dismissed. 

(No. 3456-Claimant awarded $90.15.) 

MUNTZ BS LEA COMPANY, A CORPORATION, Claimant, us. STATE OF 

ILLINOIS, Respondent. 

Ofidion filed August 21, 1940. 

CHARLES D. PAGE, for claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, fo r  respondent. 

SuppLIEs-lapse of approlpriatnon out of which  could be paid- before pre- 
sentment of bill therefor-when award may be made for. Where it appears 
that State received merchandise, as ordered by it, and that bill therefor in 
correct amount was not presented before lapse of appropriation out of which 
it could be paid, due to no negligence on part of claimant, an award may be 
made for amount due, on  claim filed within a reasonable time. 
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MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

Between August 8, 1938 and June 20, 1939, claimant sold 
to the respondent through the Division of Highways .at Elgin, 
Illinois, nine invoices of merchandise, amounting in all to 
$90.15. Invoices therefor were forwarded. to the Division of 
Highways of the respondent on February 1, 1940, and there- 
upon claimant was advised that the Department could not 
pass same for payment f o r  the reason that the appropriation 
out of which payment should have been made lapsed on Sep- 
tember 30, 1939, and was further advised that its only re- 
course was to file its claim in this court. 

It is admitted that the merchandise was received by 
respondent on the dates claimed; that Eiame was as repre- 
sented by claimant, and that the prices charged therefor are 
the prices agreed upon when the merchandise was received. 
Claimant did not delay unreasonably in presenting its claim, 
and in numerous similar cases we have held that claimant is 
entitled to  an award. Bock Is lmd Smd and Gravel Co. vs. 
State, 8 C. C. R. 165; India+$ Motorcycle Co. vs. State, 9 
C. C. R. 526 ; Metropolitam Electrical Supply Co. vs. State, 
LO C; C. R. 346. 

Award is therefore entered in favor of the claimant for 
the sum of Ninety Dollars and Fifteen Cents ($90.15). 

(No. 2771-Claimant awarded $345.43.) 

MYRTLE PHILLIPS, Claimant. vs. STATE OF ILLINOIS, Respondent. 
Opinion filed August 21, 1940. 

CHARLES G. SEIDEL, for claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for  respondent. 

WORKMEN’S COMPENSATION A C T - W ~ L ~  award for cmpensation under may 
be made. Where employee sustains accidental injuries, arising out of and in 
the course of her employment, while engaged in  extra-hazardous employment, 
an award for compensation therefor may be made, in accordance with the 
provisions of the Act, upon compliance by employee with the terms thereof. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 
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For more than six years continuously prior to  December 
21, 1934, claimant was in the employ of respondent as an at- 
tendant at Elgin State Hospital, Elgin, Illinois. On the last 
mentioned date, while in the course of her employment and 
in the performance of her duties, she slipped on a wet floor 
and sustained a wedge-shaped fracture of the right leg at the 
junction of the middle and lower third of the tibia. She was 
immediately removed to  the institution hospital and remained 
there under the care of the physicians on the staff of such 
hospital until September 14, 1935. Callus formation was 
very slow in developing, and claimant was given vitamins, 
calcium, other medication, and physiotherapy to  aid new bone 
formation, and repeated X-ray examinations were made. She 
was sent to the Illinois Research Hospital on five occasions 
for consultation and advice as to further treatment. Her 
condition gradually improved and an examination of the in- 
jured leg on November 5th, 1935 by Dr. George A. Wiltraikis 
of the Elgin State Hospital revealed a good union, but also 
showed some lateral angulation and some persistent edema 
of the right ankle. 

Claimant returned to  hey regular work as an attendant 
on November 7th, 1935 and performed all of the duties of her 
employment regularly thereafter, being still engaged in the 
same employment at the time of the hearing herein on July 
27th, 1937. Although there is testimony that the injured leg 
still bothers her some, yet there is no testimony in the record 
which will sustain an award for partial permanent disability. 

Claimant seeks an award for temporary total disability 
from the date of her injury to the date she returned to her 
duties as aforesaid; for the amount expended by her fo r  cer- 
tain medication, and for the expenses incurred by her in con- 
nection with the five visits to  the Illinois Research Hospital 
at Chicago. However, there is nothing in the record to in- 
dicate the amount of the last mentioned expense, and con- 
sequently no allowance can be made therefor. 

Upon a consideration of all of tbe facts in the record, 
we find as follows: 

1. That on December 21, 1934 claimant and respondent 
were operating under the provisions of the Workmen’s Com- 
pensation Act of this State. 

2. That on said date claimant sustained an accidental 
injury which arose out of and in the course of her employ- 
ment. 



288 PHILLIPS 21. STATE OF ILLINOIS. 

3. That notice of the accident mas given to said respon- 
dent and claim for compensation on accoui~t thereof was made 
within the time required by the provisions of such Act. 

That claimant’s annual earnings during the year next 
preceding the injury were $936.00, and her average weekly 
wages were $18.00. 

That claimant at the time of the injury was forty- 
seven years of age, was married, and hati no children under 
the age of sixteen years at the time of her injury. 

That all necessary first aid, medical, surgical and 
hospital services have been provided by the respondent ex- 
cept for  certain cod liver oil tablets and a plaster cast which 
were provided by the claimant at a cost of $6.00. 

7. That claimant was temporarily totally disabled from 
December 21, 1934 to  November 7, 1935. 

8. That the sum of $72.00 has been paid the claimant to 
apply on the compensation due her. 

9. That claimant is entitled to  have and receive from 
respondent the sum of $9.00 per week for 45 5J7 weeks, that 
being the period of temporary total incapacity as aforesaid, 
together with $6.00 to  reimburse her for the amount paid for 
cod liver oil tablets and plaster cast as aforesaid, in all, the 
sum of $417.43, less the sum of $72.00 heretofore paid to her 
as above set forth; making a net amount due claimant of 
$345.43; which amount is payable in weekly payments of $9.00 
per week commencing December 22, 1934. 

The total amount of compensation payable as above has 
accr,ued at this time, and claimant is therefore entitled to the 
payment thereof in a lump sum. 

Award is therefore entered in favor of the claimant fo r  
the sum of Three Hundred Forty-five Dollars and Forty-three 
Cents ($345.43). 

This award, being subject to the provisions of an Act 
entitled “An Act Making an Appropriatilon to Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof, ” (Illinois Revised Statutes, 
1939, Bar Assn. Ed., Chap. 127, Pars. 180-181), and being 
subject also to  the terms of an Act entitled “An Act Making 
Appropriations to  the Auditor of Public: Accounts for the 
Disbursement of Certain Monies Until the Expiration of the 
First Fiscal Quarter After the Adjournment of the Next 
Regular Session of the General Assembly, ’ ’ approved July 

4. 
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1, 1939 (Session Laws 1939, page 117) ; and being, by the 
terms of the first mentioned Act, subject to  the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Fund in 
the manner provided by the foregoing Acts. 

(No. 3403-Claimant awarded $253.88.) 

DOMINIC PIANFETTI, Claimant, vs. STATE OF IrmNoIs, Respondent. 
Opznaon filed August 21, 1940. 

JOSEF T. SKINNER, for claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 

WORKMEN’S c o i w E N s m I o N  ACT-When award m a y  be made for partaal loss 
of use of fingar t o  employee under. Where employee of State sustains acci- 
dental injuries, arising out of and in the course of hie employment, while en- 
gaged in extra-hazardous employment, resulting in  partial loss of use of 
Anger, an award for compensation may be made therefor, in accordance with 
the provisions of the Act, upon compliance by employee with the requirements 
thereof. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

Claimant states in his petition that he was a common 
laborer employed by the State Highway Department of Illi- 
nois on State Route No. 71 near Hennepin, Illinois; that on 
May 8, 1939, he was engaged with other men in loading a six 
hundred pound mixer skip on a truck, and while so employed, 
the glove which he was wearing on his right hand, caught and 
became entangled between the skip and the truck; that the 
index finger on his right hand was caught and crushed to the 
middle phalangeal joint of such finger. 

He was immediately taken to Dr. Philip V. Hall at 
Bureau, Illinois by the foreman in charge of the work, and 
his hand was dressed by Dr. Hall, who continued to treat him 
from May 8,1939 until May 22,1939, when he was discharged 
by the physician. He was also treated by Dr. Horace Dunn 
at Granville, Illinois on July 17, 1939. X-ray pictures were 
taken and appear in the record. 

Claimant suffered his accident on May 8 and returned to 
work on May 11. As there were less than 8 days loss of 
time, no temporary disability was paid to him. He was paid 

-1 0 
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his regular wages and continued to be employed until about 
August 15, during which period he received wages in the 
total amount of $319.53. 

Dr. P. V. Hall reported that there was no permanent dis- 
ability, but Dr. Dunn, who apparently has had extensive ex- 
perience, testified that the finger is definitely enlarged 
throughout its entire length, and its circumference is 40% 
more than the corresponding finger on the left hand; that 
there is a lateral angulation of 20%. The distal phalange has 
lost the ability t o  be extended fully and claimant has an im- 
mobile phalange, due to the total loss of the extensor tendon 
at  the base of the distal phalange. He cannot completely flex 
the finger down on the palm of the hand. ‘The tip of the finger 
can be flexed only to within 13” or  2 inches from the palm 
in passive motion. The doctor testified that the condition 
described is permanent, and that in his opinion claimant has 
suffered 55 or 60% loss of use of his finger as a result of the 
accident in question. 

Claimant was receiving pay at  the rate of 75c an hour 
for 8 hours a day, and the labor division in which he was 
classified was employed less than 200 days a year. For the 
total loss of use of an index finger an employee would be en- 
titled to 50% of the average weekly wage during 40 weeks, 
and for the permanent partial loss of use, that proportion of 
40 weeks which the partial loss of use bears to  the total loss. 

While Dr. Hall’s report shows that when claimant was 
discharged from Dr. Hall’s care, there was no permanent dis- 
ability, Dr. Dunn’s testimony definitely establishes that some 
partial disability did result. This is supported by an exam- 
ination of the X-ray pictures that mere submitted in evidence. 

From an examination of the record the court finds that 
claimant has suffered a permanent partial disability of 55% 
loss of use of the index finger on his right hand; that his 
average weekly wage was $11.54, and that he is therefore en- 
titled t o  an award in the sum of $253.88. 

An award is therefore hereby made in favor of claimant, 
Dominic Pianfetti, in the sum of $253.88. 

As the entire amount due has heretofore accrued, such 
award is payable in full at the present time. 

This award being subject to the provisions of an Act 
entitled “An Act making an Appropriation to Pay  Compen- 
sation Claims of State Employees and providing for the 
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Method of Payment Thereof ,’ (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180-181) ; 
and being subject also to  the terms of an Act entitled “An 
Act making Appropriations to the Auditor of Public Accounts 
f o r  the Disbursement of Certain Monies until the Expiration 
of the First Fiscal Quarter after the Adjournment of the next 
Regular Session of the General Assembly, approved July 
1, 1939 (Session Laws 1939, page 117) ; and being, by the 
terms of the first mentioned Act, subject to the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the Road Fund in the 
manner provided by the foregoing Acts. 

(No. 3334-Claimant awarded $3,550.00.) 

CATHERINE BLAZWICH, Claimant, l is. STATE OF ILLINOIS, Respondent. 
Opanioia filed Beptmzber 10, 1.940. 

THOMAS A. MURPHY and FRANK R. EAGLETON, for claim- 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
ant. 

Assistant Attorney General, for respondent. 
WORKMEN’S COIVIPENSATXON acT-anji~saes resultzng in death of employee 

within provisaow o f p w h e n  award may Be made tinder. Where employee of 
State sustains accidental injuries, arising out of and in the course of his 
employment, while engaged in extra-hazardous employment, resulting in his 
death, an  award for compensation therefor may be made to those entitled 
thereto, in accordance with the provisions of the Act, upon compliance with 
the requirements thereof. 

SAME-employee on hourly basas--not employed contz?zuotisly for one year 
precedang injury-annual earnings determined on basts of 200 workang days  
zn year. Where it appears that claimant, who was paid on hourly basis had 
not been in employ of State for one whole year, preceding injury, was em- 
ployed in a department of the State, the work of some divisions of which 
continued throughout the year, but that  the work that claimant was engaged 
in at the time of such injury, was operated for less than two hundred work- 
ing days in each year, his annual earnings will be computed upon the basis 
of two hundred times his average daily earnings for the purpose of de- 
termining compensation. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 

On June 29,1938 one Joseph Blazwich was in the employ 
of the respondent as a laborer in the Division of Highways, 

the court: 



Department of Public Works and Buildings. His wages were 
fifty cents (50c) per hour for an eight-hour day and for not 
to exceed forty-eight (48) hours per week:. On the last men- 
tioned date said Joseph Blazwich, together with three other 
men, constituted a maintenance crew whose work for the day 
was cutting weeds on U. S. Route 51 and 8. B. I. Route 179. 
They had completed the work cutting weeds on Route 51 near 
Wenona, about eight-thirty A. M. and were driving in the 
Division truck to the point on Route 179 where they were to 
continue their work. A.fter they had proceeded about a mile, 
said Blazwich fell off the truck onto the pavement and was 
seriously injured. He was immediately taken to the office of 
Dr. G. T. Love in Wenona. The doctor found the patient in a 
critical condition, in deep shock, bruised on the right side of 
the skull, and paralyzed on the right side. The doctor 
ordered supportive treatment and had the patient removed to 
his home as his condition was too critical rat that time to  move 
him to the nearest hospital. The doctor called to  see him 
twice again on that date and on the second day had him re- 
moved to St. Mary’s Hospital at Streator, Illinois, where he 
grew progressively worse and died on July 3, 1938. 

The only medical testimony in the case is that of the at- 
tending physician, Dr. Love, who stated that in his opinion 
that there was a direct causal connection between the injury 
and the death. 

Said Joseph Blazwieh left him surviving the claimant 
Catherine Blazwich, his widow, and six children, two of whom 
are minors, to-wit, Margaret who was born December 31, 
1921 and Agnes who was born September 28, 1923. 

The principal question in dispute :relates to the basis 
upon which compensation is to  be computed. The claimant 
contends that compensation is to be computed in accordance 
with paragraph (d) of section 10 of the Wor&men’s Compen- 
sation Act, which provides as follows, to-wit: 

“As to employees i n  employments i n  which it is the custom to operate 
throughout the working days of the year, the  annual earnings, if not other- 
wise determinable, shall be regarded as 300 times the  average daily earnings 
in such computation; ” 

and that inasmuch as the annual earnings are not determin- 
able from the evidence, the computation must be made upon 
the basis of 300 times the average daily earnings. 
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Respondent contends that the compensation must be com- 
puted in accordance with the provisions of Paragraph (e) of 
said Section 10, which provides as follows, to-wit: 

“As to employees in.employments in which it is  the custom to operate 
€or a part of the  whole number of working days in each year, such number, 
if the  annual earnings are  not otherwise determinable, shall be used instead 
of 300 as a basis for computing the annual earnings: Prowide&, the minimum 
number of days which shall be so used for the basis of the year’s work shall 
be not less than 200;” 

and that the annual earnings must be computed upon the 
basis of 200 times the average daily earnings. 

The determination of the question a t  issue involves the 
construction of the aforementioned Section 10 of the Compen- 
sation Act. Blazwich was in the employ of the respondent 
for less than one year prior to the date of his injury, and al- 
though the work of maintenance of highways is one in which 
it is the custom to operate throughout the working days of the 
year, yet the particular employment in which Blazwich was 
engaged at the time of his injury, to-wit, the cutting of weeds, 
is an employment in which it is the custom to operate for a 
part of the whole number of working days in each year. 

I n  the case of Stellwagom vs. Imd. Corn., 359 Ill. 557, the 
employer was engaged in the real estate business and al- 
though such business apparently operated all of the working 
days of the year, yet the employee who did odd jobs and re- 
pair work for  his employer, was engaged only in part-time 
work. In that case the court said: 

“The employment of defendant in error was such that  it would custom- 
arily engage him only a part of the whole number of working days, depend- 
ing upon the weather and circumstances. In such case Section 10-e applies, 
and the award was properly based on a daily wage of $8.00 multiplied by the 
two hundred day minimum to determine the average annual earnings.” 

The identical question here involved was before this 
court in the case of Kehoe vs. State, No. 3203, decided at  the 
November Term, 1939, of this court. - I n  that case the de- 
ceased employee was also employed as a laborer in the main- 
tenance department of the Division of Highways and on the ’ 

date of his injury was engaged in painting a bridge on the 
highway. In, that case, as in this, the work of painting in 
which the employee was engaged at  the time of the accident, 
was an employment in which it is the custom to operate for  a 
part of the whole number of working days in each year, al- 
though the work of maintenance continued throughout the 

. 
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working days of the year. The question involved mas care- 
fully considered in that case and the decisions of our Supreme 
Court on the question were reviewed. AEter a review of the 
authorities, we said: 

B ~ a z w r c ~  v. STATE OF ILLIbOIS. 

“Although the work of some of the divisions of the Highway Department 
continues throughout the working days of the year, yet the work in which 
claimant’s intestate was engaged at the time of his death operated less than 
200 working days during the year. 

“Claimant’s intestate was not engaged in the ‘employment of the State 
for the full year immediately preceding the accident, and the annual earn- 
ings during such period, of persons of the same class, in the  same employ- 
ment and same location, does not appear from the record. 

“Considering said Section 1 0  as a whole, and considering also the afore- 
mentioned decisions of our Supreme Court construing the meaning of such 
section, and considering the facts in the record, we conclude that  the annual 
earnings of the claimant‘s intestate must be ascertained by multiplying his 
daily wage, to-wit, Four Dollars ($4.00),  by the two hundred (200) day 
minimum.” 

The law as laid down in the Kehoe case is decisive of the 
question here involved. 

Upon a consideration of the facts in the record, we find 
as follows: 

1. That said Joseph Blazwich and the respondent were 
on June 29,1938, operating under the provisions of the Work- 
men-’s Compensation Act of this State; that on said date said 
Joseph Blazwicli sustained accidental injuries which arose 
out of and in the course of his employment and which re- 
sulted in his death on July 3, 1938; that notice of said acci- 
dent was given to  said respondent and claim for compensa- 
tion on account thereof was made within the time required by 
the provisions of such Act; that the earnings of said Joseph 
Blazwicli during the year nest preceding. the injury were 
Eight Hundred Dollars ($SOO.OO) , and his average weekly 
wage was Fifteen Dollars and Thirty-eight Cents ($15.38) ; 
that the necessary first aid, medical, surgical and hospital 
services were provided by respondent; that said Joseph 
Blazwich left him surviving Catherine ISlazwich, his widow, 
and six children; that said widow and tmo of said children, 
to mit, Agnes, who was born September 28, 1923 and who mas 
fourteen years of age at  the time of the death of her father, 
and Margaret, who mas born December 31, 1921 and mho mas 
sixteen years o f  age at  the time of the death of her father, 
mere each totally and equally dependent upon the earnings of 
said Joseph Blazwich €or their support and maintenance. 

I 
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2. That under tlie provisions of Section 7-a and Section 
7-H-2 of the Workmen’s Compensation Act, the amount of 
compensation to  be paid by respondent on account of the 
death of said Joseph Blazwich is Thirty-five Hundred Fifty 
Dollars ($3,550.00), subject, however, to reduction when the 
said Sgnes Blazwich arrives at the age of eighteen years, to 
wit, on September 28, 1941, provided she is then physically 
and mentally competent ;-in accordance with the provisions 
of Section 7-a of tlie Workmen’s Compensation Act; that said 
compensation is payable in weekly installments of Eleven 
Dollars ($11.00) commenbing on July 4, 1938. 

That the share of such compensation which otherwise 
would be payable to  said Agnes Blazwich should be paid to  
her mother, Catherine Blazwich, for  the support of said child. 

4. That said Catherine Blaxwich is entitled to have and 
receive from the respondent the sum of Twelve Hundred 
Fifty-four Dollars ($1,254.00), being the amount of compen- 
sation which has accrued from July 4, 1938 to  September 9, 
1940. 

IT IS THEREFOCE ORDERED that the,share of such compen- 
sation which otherwise would be payable to  said Agnes Blaz- 
wich shall be paid to  her mother, Catherine Blazwich, for the 
support of said Agnes Blazwich. 

IT IS FURTHER ORDERED that an award be entered in favor 
of the claimant, Catherine Blazwicli, for the sum of Thirty- 
five Hundred Fifty Dollars ($3,550.00) ; subject, however, to 
reduction when said Agnes Blazwich arrives at  the age of 
eighteen years, to  wit, September 28, 1941, provided she is 
then physically and mentally competent ;-in accordance 
with the provisions of Section 7-a of the Workmen’s Compen- 
sation Act. 

IT IS FURTHER ORDERED that such award be payable as 
follows : tlie sum of Twelve Hundred Fifty-four Dollars 
($1,254.00), being the amount of Compensation which has 
accrued from July 4, 1938 to September 9, 1940, shall be paid 
forthwith; and the balance of such compensation shall be pay- 
able in weekly installments of Eleven Dollars ($11.00) per 
week commencing September 16, 1940. 

IT IS FURTHER ORDERED that this cause be continued until 
the first session of this court to be held after the said Agnes 
Blazwich arrives at the age of eighteen years, to wit, after 
September 28, 1941, for the elltry of such further orders with 

3. 
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reference ,to the amount of the aforementioned award, or the 
reduction thereof, as may be in accordance with the provi- 
sions of the Workmen’s Compensation Act; and that in the 
meantime compensation be paid by the respondent as here- 
inbefore provided. 

This award being subject to the provisions of an Act en- 
titled “An Act Making an Appropriation to Pay Compensa- 
tion Claims of State Employees and Providing fo r  the 
Method of Payment Thereof,” (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180-181), 
and being subject also to the terms of an Act entitled “An 
Act Making Appropfiations to  the Auditor of Public Ac- 
counts for the Disbursement of Certain Monies Until the Ex- 
piration of the first Fiscal Quarter Aftler the Adjournment 
of the Next Regular Session of the General Assembly,” ap- 
proved July 1, 1939 (Session Laws 1939, page 117) ; and be- 
ing, by the terms of the first mentioned Act, subject to the 
approval of the Governor, is hereby, if and when approval is 
given, made payable from the appropriation from the Road 
Fund in the manner provided by the foregoing Acts. 

(No. 3431-Claimant awarded $1,980.00.) 

JOE PERONA, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed September 10, 1.940, 

PAUL D. PERONA, for claimant. 
JOHN E. CASSIDY, Attorney General; GLENN A.. TREVOR, 

Assistant Attorney General, for respondent. 
WORKMEN’S COMPENSATION AcF-whan w a r d  for compensation for total 

loss of tm of eye may be inade u?bder. Where employee of State sustains 
accidental injuries, arising out of and in the course of his employment, while 
engaged in  extra-hazardous employment, resulting in total loss of use of eye, 
an award may be made for compensation therefor, in accordance with the 
provisions of the Act, upon compliance by employee with the requirements 
thereof. 

The term em- 
ployer as used in Section 8 (e)  20 of Act includes tha State of Illinois, as 
defined in Section 4 thereof. 

S ~ ~ ~ - - e m p l w t ~  iwlzlctes State in Section 8 (‘e) 20 of. 

MR. JUSTICE YANTIS delivered the opinion of the court : 
Claimant herein was first employed! by the Division of 

Highways of Illinois in 1934. On September 5, 1939 he was 
working with a gang of laborers of the Division, placing 
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plank on the guard rail on U. S. Route No. 51 at Rochelle, 
Illinois. In attempting to fit a plank to a post, claimant 
struck a steel chisel with a hammer and a piece of steel from 
the hammer struck him in the left eye. He was taken to  St. 
Mary’s Hospital in LaSalle and was then moved to the Silver 
Cross Hospital in Joliet, where Dr. H. W. Woodruff of Joliet 
removed the piece of steel by the use of a giant magnet. Claim- 
ant left the hospital September 10, 1939 and was takenoto 
his home in Standard, Illinois. Thirteen trips thereafter were - 
made from his home to LaSalle, claimant being attended by 
Dr. Sellett, and the expense being borne by the State. On 
October 10, 1939 and February 10, 1940 claimant went to  
Joliet and to Chicago where he was examined by Dr. Wood- 
ruff and Dr. E. K. Findlay, Professor of Ophthalmology at  the 
University of Illinois, College of Medicine. Dr. Findlay’s re- 
port shows normal vision 20120 of the right eye and vision of 
the left eye 20/200. There was a dense opacity about 4 mm. 
in length and 1 mm. in width near the center of the lens of 
the left eye. Such opacity or traumatic cataract may remain 
unchanged for  years or the entire lens may become opaque 
and an operation on the cataract necessary. Dr. Findlap fur- 
ther stated it would not be advisable to attempt any opera- 
tion at present and nothing can be done to improve the sight 
of the left eye. The Doctor further reported that the claimant 
could return to his work a t  any time. Dr. Findlay further 
reported on February 15, 1940 that “The opacity on the cap- 
sule of the lens is just in front of the pupil-when the pupil 
is dilated the vision is increased to nearly 20/70, but only 
when a proper glass o r  lens was placed before the eye- 
even if an operation were performed his vision would not be 
improved unless a good strong glass or  lens was placed be- 
fore the eye.” 

On February 10, 1940 Dr. Woodruff reported to  the Divi- 
sion. He stated that an operation was not advisable. That 
the vision in the left eye is 10/200 and with a lens such vision 
is improved to 20J60, due to the fact that there is only a 
partial cataract. Dr. Woodruff further stated that claimant 
would have no more vision if an operation was performed and 
that glasses are not advisable. 

From the findings of Dr. Findlay and Dr. Woodruff and 
the Highway Departmental Report, we find that claimant has 
suffered a total loss of use of his left eye. If  the use of cor- 
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recting glasses or  lens was recommended we might conclude 
that claimant could have some slight res.toration of vision in 
his left eye, but neither of the medical men recommend either 
an operation or the use-of glasses at this time. 

At the time of the accident claimant was married but had 
no child dependent upon him for support. He was being paid 
a salary of $30.00 per week. Under Section 8 (1) of the 
Wbrkmen’s Compensation Act, where an accidental injury 
occurs on or  after July 1,1939 compensation due the employee 
shall be computed according to the provisions of said para- 
graph, and after being so computed shall be increased ten per 
centum. 

Claimant was paid compensation for temporary disability 
at the rate of $16.50 per week for the pel-iod from September 
6, 1939 to October 18, 1939, amounting to  $101.36. Medical 
and hospital bills were also paid by the :Highway Division in 
a total amount of $280.23. 

Under the provisions of Section 10, Subsection (a) and 
(i) and Section 8, Subsection (1) and ( e )  16, claimant is en- 
titled to  an award fo r  the specific total loss of use of his left 
eye in the amount of $1,980.00 payable in weekly installments 
of $16.50 per week. Payment for fifty-three ( 5 3 )  weeks has 
matured to the 13th day of September, L940, making $874.50 
payable as of September 13, 1940. The balance of the award 
or $1,105.50 is payable in weekly installments at the rate of 
$16.50 per week commencing September 20, 1940. In accord- 
ance with the above findings an award is hereby made in 
favor of claimant Joe Perona €or the specific total loss Qf use 
of the left eye, in the sum of $1,980.00 payable as follows: 
$874.50 as of September 13, 1940 and the balance, i. e. 
$1,105.50 payable in weekly installments of $16.50 comment- 
ing September 20, 1940. 

In view of the report by Dr. Findlay of September 12, 
1940 wherein he stated, “Through time there may be a still 
greater improvement in claimant’s visi’on and I advise that 
he be examined again in about three months to note what 
further changes take place,” It Is Ordered that this award 
is made subject to any modification that may hereafter be 
made in accordance with the provisions of the Workmen’s 
Compensation Act . 

This award being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compen- 
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sation Claims of State Employees and Providing for the 
Method of Payment Thereof, )’ (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180-181) , 
and being subject also to the terms of an Act entitled “An 
Act Making Appropriations to the Auditor of Public 
Accounts for the Disbursement of Certain Monies Until the 
Expiration of the First Fiscal Quarter After the Adjourn- 
ment of the Next Regular Session of the General Assembly,” 
approved July I, 1939 (Sess. Laws 1939, Page 117) ; and be- 
ing, by the terms of the first mentioned Act, subject to the 
approval of the Governor, is hereby, if and when approval is 
given, made payable from the appropriation from the Road 
Fund in the manner provided by the foregoing Acts. 

SUPPLEMENTAL OPINION. 
PER CURIAM: 

This cause a p i n  coming before the court for  further con- 
sideration upon its own motion, and it appearing that an 
award was herein entered in favor of claimant, J o e  Perona, 
for the total loss of use of claimant’s left eye, as the result 
of an accident arising out of and in the course of his duties 
as an employee of respondent; and it further appearing that 
such accident occurred on September 5, 1939, and that the 
T/TIovkme+z’s Compensation Act of Illinois effective as of that 
date, contains the following proviso, i. e.- 

“In every case of loss of, or permanent and complete loss of use of one 
eye, one foot, one leg, one arm, or one hand, the employer in addition to the 
compensation as provided for in this section shall pay into the special fund 
provided for in Section 7, Paragraph (e ) ,  the sum of Two Hundred Twenty- 
five Dollars, i f  the accidental injury occurs between July 1, 1939, and July 
1, 1941, both dates inclusive.” 

(Sec. 8 (e )  20.)  

And it further appearing that under the provisions of 
said Section 7 (e)  above noted, that the State Treasurer of 
the State of Illinois is made custodian of moneys paid by 
reason of the foregoing provisions, the disbnrsement thereof 
being under the further terms of said Act; 

And it further appearing to  the court that the term “em- 
ployer” as used in said Section 8 (e) 20 includes the State 
of Illinois as defined under Section 4 of the Workmen’s Com- 
pensation .Act; 

IT IS THEREFORE ORDERED that a supplemental and addi- 
tional award be entered herein in the sum of Two Hundred 

~ 

1 
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Twenty-five ($225.00) I~ollars, to be paid by respondent to 
the State Treasurer of the State of Illinois as Ex-officio Cus- 
todian of the Workmen’s Compensation Special Fund, to  be 

‘ disbursed in accordance with the provisions of said Work- 
men’s Compensation Act. 

This supplemental award being subject to  the pro- 
visions of an Act entitled “An Act Making an Appropriation 
to Pay Compensation Claims of State Employees and Provid- 
ing for the Method of Payment Thereof,” (Illinois Revised 
Statutes, 1939, Bar Association Edition, Chapter 127, Pars. 
180-181), and being subject also to the terms of an Act en- 
titled “An Act Making Appropriations to  the Auditor of 
Public Accounts for the Disbursement of Certain Monies 
Until the Expiration of the First Fiscal Quarter After the 
Adjournment of the Nest Regular Session of the General As- 
sembly,’, approved July 1, 1939 (Sess. Lams 1939, page 117) ; 
and being, by the terms of the first. mentioned Act, subject to  
the approval of the Governor, is hereby, if and when approval 
is given, made payable from the appropriation from the Road 
Fund in the manner provided by the foregoing Acts. 

, 

(No. 3484-Claim denied.) 
I HARDWARE MUTUAL CASUALTY COMPANY, A CORPORATION, Claimant, vs. 

STATE OF ILLINOIS, Respondent. 

Opinion filed October 8, 1940. 

DILLEY, BJORK, BLAIR & MUNNECEE, €or claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 

CHARITABLE IivsTITurrroNs-onduct of governmental functzon. In  the con- 
duct of its charitable institutions the State exercises a governmental function. 

Nmr,Immm--oficers, agents or  e m p l y e e s  of Stat 0 Charttable Instatut ions 
--Stat@ not liable for-doctrine 01 respwdeat supevior not  applzcable. The 
Illinois State Hospital is a State Charitable Institution and the State in  the 
maintenance thereof is engaged in a governmental function and i s  not liable 
to respond in damages for personal injuries o r  damages to property occa- 
sioned by the  malfeasance, misfeasance or negligence of the officers, agents, 
employees or inmates thereof. 

Assistant Attorney General, for respondent. I 
MR. JUSTICE YANTIS delivered the opinion of the court: 
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Claimant corporation is an Insurance Company licensed 
to transact business in the State of Illinois and engaged in 
writing Workmen’s Compensation Insurance. 

The firm of Klein & Heckman, Inc., was a plumbing and 
heating contractor, and had received a sub-contract for the 
plumbing work on certain construction at the Illinois State 
Hospital f o r  the Insane, owned and operated by respondent 
at Manteno, Illinois. Claimant herein, on September 17, 
1938 and September 17, 1939, had entered into written con- 
tracts with Klein & Heckman to insure the latter from claims 
by the latter’s employees arising under the Workmen’s Com- 
pensation Act of Illinois. 

Klein & Heckman and various employees, including 
Eddie Allen, a laborer, and Urban P. Zoph, a plumber’s 
apprentice, commenced work on its Manteno plumbing project 
during the month of July, 1939. Claimant herein alleges that 
it was the duty of respondent to supply good pure and whole- 
some water upon the hospital premises for the use of all 
persons thereon, including the Klein & Heckman employees 
working there ; but that notwithstanding such duty, “said 
respondent and its agents, servants, superintendents, and 
State Welfare Director A. L. Bowen, carelessly and negli- 
gently permitted typhus germs from the sewage disposal 
system to  contaminate the water supply system in said hos- 
pital, resulting in an epidemic of typhoid fever. That while 
so employed on said project the said Eddie Allen and Urban 
P. Zoph drank water from said system and thereby con- 
tracted typhoid fever. ) )  The complaint further avers that 
respondent impliedly warranted to Eddie Allen and Urban 
P. Zoph that the water from the regular supply system of the 
hospital was a t  all times pure, free from germs and contam- 
ination and fit for human consumption, but that on the con- 
trary such water contained typhus germs. Complainant fur- 
ther states that the two employees, Allen and Zoph, drank 
from the regular drinking supply in the kitchen of the hospital 
and thereby contracted typhoid fever ; that Eddie Allen, as a 
direct result thereof, died on September 19, 1939, leaving his 
widow, Mrs. Garnet Allen, surviving him. That during his 
illness he incurred hospital and medical expense of Two Hun- 
dred Eighty-five and 40J100 ($285.40) Dollars, which claim- 
ant paid under its contract of insurance ; that in addition Mrs. 
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Garnet Allen filed claim with the Illinois :hidustrial Commis- 
sion, being Case No. 273023, which resuhed in a settlement 
between this claimant and Mrs. Garnet Allen fo r  the sum of 
Four Thousand ($4,000.00) Dollars. 

Claimant further states that Urban E‘. Zoph, as a result 
of his illness, incurred medical, hospital and nursing bills 
amounting to One Thousand Ninety-seven and 2OJlOO 
($1,097.20) Dollars, which claimant by reason of its contract 
of insurance was obliged to  pay, and that it has in addition 
paid to Zoph under the terms of the Workmen’s Compensa- 
tion Act, the sum of Sixteen and 50J100 ($16.50) Dollars per 
week for the period of nineteen (19) weeks from September 
20, 1939, through January 30, 1940, in a total sum of Three 
Hundred Thirteen and 5OJlOO ($313.50) Ilollars. 

Claimant states that it was legally liable under the terms 
of the Workmen’s Compensation Law of Illinois to make the 
foregoing payments, under its contract of insurance, and that 
by reason thereof it has been subrogated t o  the rights of said 
employees Eddie Allen and Urban P. Zoph, and of Klein & 
Heckman, Inc., as the insured, against the State of Illinois 
to recover said items above set forth. 

Claimant contends that “it acquired mch rights by sub- 
rogation, by contract, and by operation of law,,, and seeks 
an award in the sum of Five Thousand Six Hundred Ninety- 
six and lOJl00 ($5,696.10) Dollars. 

The Attorney General, on behalf of the respondent, has 
filed a motion to dismiss the claim, on the grounds that same 
does not set forth a demand which the State as a sovereign 
commonwealth should discharge and pay; that no obligation 
by subrogation, contract o r  operation of law is set forth upon 
which the State could be legally held to respond in damages. 

In  its Brief, claimant contends that the supplying of 
water by the State of Illinois at the State hospital was a pri- 
vate and corporate duty and not a governmental function, 
and that the Doctrine of Respondeat Superior therefore 
applies; also that the respondent negligently failed to  com- 
ply with the statutes of the State of Illinois, thereby directly 
causing damage to claimant herein. We cannot agree with 
these contentions. The rule is well established that- 

, 

The State, in  the maintenance of its charitable institutions is engaged in 
a governmental function, and that the State, in the exercise of its govern- 
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mental functions, is not liable for the negligence of its servants and agents 
in the absence of a statute making i t  so liable. 

I n  13 R. C. L. 944, Section 8, the rule is stated as follows: 
“Strictly public institutions created, owned and controlled by the State 

or its subdivisions, such as State asylums for the insane, city hospitals, re- 
formatories, etc., are not liable for the negligence of their agents. The doc- 
trine of respondeat superior does not apply. They are held to be govern4 
mental agencies brought into being to aid in the performance of the public 
duty of protecting society from the individual unfortunate or incompetent in 
mind, body or morals, and the rules applicable to municipal corporations 
and public offices generally are applied. 

The furnishing of water at the State Hospital at Manteno 
was an integral part of the maintenance of such institution. 
There is no existing law in Illinois making the State liable for 
the negligence, malfeasance or misfeasance of its officers o r  
employees in the management or maintenance of its insti- 
tutions. 

Petitioner’s claim is based upon such alleged negligence. 
As there is no statute making the State liable under the 

facts alleged in this case, and no contract is shown by which 
any implied warranty could attach to  the State for the benefit 
of claimant as herein contended, an award could not be legally 
granted herein. This ruling is recognized and applied in the 
cases of- 

Hermmz’Pewy s7s. State, 10 C .  C.  R. 503 ; 
Lilliam Pelli’ vs. State, 8 C.  C.  R. 324; 
Tollefson vs. City of Ottawa, 228 Ill. 134; and 
Mimear vs. State Board of Agr., 259 Ill. 549. 

The motion of the Attorney General is therefore allowed 
and the claim dismissed. 

(No. 3523-Claimant awarded $4,030.00.) 

FLORA E. MADDOX, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opin ion  filed October 8, 1940 

STANLEY L. POGUE, for claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION ACT-Whe?L award may be made for in jur ies r e -  
sulting in death under. Where employee of State sustains accidental injuries, 
arising out of and in the course of his employment, while engaged in extra- 
hazardous employment, resulting in  his death, an  award may be made for 

, 
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compensation therefor to those legally entitled thereto, in  accordance with 
the provisions of the Act, upon compliance with the requirements thereof. 

MR. JUSTICE YANTIS delivered the opinion of the court : 

Claimant herein is the widow of Cress Maddox. An orig- 
inal complaint was filed June 20, 1940, rind an amendment 
thereto was filed August 13,1940, whereby an award of Four 
Thousand Thirty ($4,030.00) Dollars is Elought by claimant 
under the terms of the Workmen’s Compensation Act of Illi- 
nois, because of the death of the said Crese Maddox resulting 
from the accidental injuries suffered while in the employ of 
respondent. 

Under a stipulation of facts and reports submitted by 
I the Secretary of State, the following facts are agreed upon: 

That Cress Maddox was, on August 23, 1939, employed 
as a licensed investigator in the Automobile Department of 
the Office of the Secretary of State of Illinois at a salary of 
Two Thousand One Hundred ($2,100.00) Dollars per annum ; 
that he resided in Springfield, Illinois, and worked out of the‘ 
Office of the Secretary of State, and his duties consisted of 
driving an automobile owned by the State over the various 
highways therein where investigation might be in order by 
him; also in driving various officials and employees of said 
office to various points in Illinois in connection with the work 
of said office; also to carry and transport auto license plates 
and other supplies from the storehouse in the Capitol to the 
branch offices in the State. He was further charged with the 
duties of investigating and reporting violations of the Motor 
Vehicle and Traffic Laws of Illinois, under the immediate 
direction of the Chief Automobile Investigator and other 
ranking employees in said office. 

On said date Cress Maddox drove to Chicago to deliver 
such supplies, and while on his return to Springfield was 
struck by another automobile on U. S. Highway No. 66, a 
short distance north of Joliet, Illinois, thereby receiving in- 
juries from which he died an hour o r  so later in St. Joseph’s 
Hospital in Joliet. 

Immediate notice of the accident was given that night to 
the Secretary of State, and on September 1,1939, claimant as 
the widow of said employee, made claim in person from the 
Secretary of State for compensation under the Workmen’s 
Compensation Act of the death of her husband. The latter 



MODOX v. STATE OF ILLINOIS. 305 

left surviving his widow, the claimant, but no child or chil- 
dren under the age of sixteen years at  the time of said acci- 
dent. Claimant expended Thirty ($30.00) Dollars in payment 
of first-aid and hospital fees at the time of said accident, for 
which she has not been reimbursed. As said employee died 
within a few hours after said accident, no question of tem- 
porary disability compensation arises. I f  an award is made 
herein, the rate of salary of the deceased employee would 
justify the maximum weekly payment of compensation of 
Fifteen ($15.00) Dollars per week, which would be increased 
under Section 8 (1) of the Illinois Workmen’s Compensation 
Act as now amended, to the amount of Sixteen and 50J100 
($16.50) Dollars per week. The total award would be a sum 
equal to four times the average annual earnings of such 
employee but not less in any event than Four Thousand 
($4,000.00) Dollars (Section 7, Workmen’s Compensation 
Act). A detailed statement by the Secretary of State appears 
in the record, showing that the latter supervises, operates and 
maintains the State Capitol Building, the Centennial Build- 
ing, Archives Building and Power Plant at  Springfield. That 
under his direction are operated steam boilers, generators, 
passenger and freight elevators and steam heating plants ; 
that for the purpose of servicing such equipment respondent 
maintains an electrical shop, plumbing shop, carpenter shop, 
and machine shop, in which are used tools incident to such 
trades, such as saws, hammers, hatchets, knives, chisels and 
other sharp-edged instruments. Said official is also charged 
with the administration of the Motor Vehicle Laws of Illinois, 
and in connection therewith has paper-cutting machines at his 
Springfield office, with blades approximately eighteen (18) 
inches in length, which are hand-operated. The deceased em- 
ployee, husband of claimant, was employed as Investigator 
and was supplied by respondent with an automobile and had 
the power of a constable and police officer in the enforcement 
of the Automobile Law of the State. We have held that such 
duties bring the employee within the terms of the Workmen’s 
Compensation Act of Illinois. 

The record does not disclose any fact as to  the nature of 
the accident other than that claimant was struck by another 
automobile. No facts appear as to what, if any, recovery is 
being sought against third parties or  as to their liability. 



306 MADDOS v. STATE OP ILLIKOIS. 

The record does disclose, howeyer, that said Cress Mad- 
dox was on the 23rd day of August, A. I). 1939, an employee 
of respondent; that he was injured in an accident which arose 
out of and in the course of his employment on the 23rd day 
of August, A. D. 1939 ; that he was married and that claimant 
lierein survives him as his widow; that he had no child or 
children under the age of sixteen (16) years at the time of 
said accident; that immediate notice of the accident was 
given to his employer ; notice of claim for compensation was 
made and application for award filed within the time pre- 
scribed by the Workmen’s Compensation Act of Illinois; that 
claimant’s wages during the year preceding said accident 
amounted to Two Thousand One Hundred ($2,100.00) Dol- 
lars ; that his average meekly wage was in excess of Sixteen 
and 50/lOO ($16.50) Dollars, and that four times the average 
annual earnings would be in excess of Four Thousand 
($4,000.00) Dollars. 

AN AWARD IS THEREFORE HEREBY MADE in favor of claim- 
ant, Flora E. Maddox, as the surviving widow of Cress 
Maddox, deceased, for the sum of Four Thousand ($4,000.00) 
Dollars, payable at the rate of Sixteen and 50J100 ($16.50) 
Dollars per week from the 23rd day of August, A. D. 1939. 
Of said sum, Nine Hundred Fifty-seven ($957.00) Dollars has 
accrued to the 4th day of October, A. D. 1940, and is payable 
at  the present time. The balance of Three Thousand Forty- 
three ($3,043.00) Dollars is payable in one hundred eighty- 
three (183) weekly payments of Sixteen and 5OJlOO ($16.50) 
Dollars each and one final payment of Twenty-three and 
50/100 ($23.50) Dollars. In  addition to  the foregoing, a fur- 
ther award is hereby made to claimant of the sum of Thirty 
($30.00) Dollars in payment of first aid and hospital services 
rendered t o  said injured employee. 

This award, being subject to the provisions of an Act 
entitled “An Act making an Appropriation to Pay Compen- 
sation Claims of State Employees and‘ providing f o r  the 
Method of Payment Thereof (Ill. Revised Statutes, 1939, 
Bar Association Edition, Chapter 127, Pars. 180-181) , and 
being subject also to the terms of an Act entitled “An Act 
making Appropriations to  the Auditor of Public Accounts for 
the Disbursement of Certain Monies until the Expiration of 
the First Fiscal Quarter after the Adjournment of the nest 
Regular Session of the General Assembly,” approved July 1, 
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1939 (Sess. Laws 1939, page 117) ; and being, by the terms 
of the first mentioned Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Revenue 
Fund in the manner provided by the foregoing Acts. 

(No. 2844-Claimant awarded $153.09.) 

ZELXA RUBY PARISH, Claimant, us. STATE OF ILLIKOIS, Respondent. 
Opi inon  filed October 8, l O / t O .  

CHARLES G. SEIDEL, f o r  claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 

WORICMEK’S COMPENSATION Awr-clai?iz by employee of Elgan State Hos- 
@tal unnler-when award for temporary total dasabalaty may  be made. Where 
employee of Elgin State Hospital sustains accidental injuries, arising out of 
and in the course of her employment, resulting in temporary total disability 
an award may be made for compensation therefor in accordance with the pro- 
visions of the Act, upon compliance by employee with the terms thereof. 

MR. JUSTICE YANTIS delivered the opinion of the court : 

Claimant’s Statement, Brief and Argument in this cause 
was not filed until August 29, 1940, but the claim was filed 
February 15, 1936. It is represented therein that claimant 
was employed at  the Elgin State Hospital as an attendant; 
that in the course of her employment on o r  about January 
31, 1935, while attempting to prevent one Edith Woods, a 
patient a t  such institution, from escaping, claimant had her 
left knee pushed against a door jamb, thereby spraining her 
knee and dislocating the knee cap. The evidence discloses 
that Mrs. Kerley, a supervisor at the institution, was called. 
The latter sent claimant to  the hospital at  the institution, 
where her knee was examined by Dr. Wiltrakis of the institu- 
tion staff. The patient’s knee was bandaged and she was sent 
back to work. She received infra red light treatments for 
two and one-half weeks and her knee was bandaged for about 
ten weeks, under the care of Dr. Wiltrakis, after which the 
patient was given an elastic bandage to wear. The patient 
continued in her regular occupation. On  October 28, 1935, 
she was employed in evening duty in a ward on the first floor 
of the building known as B-1 North. Claimant testifies that, 
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“After we had completed our work WE! were supposed to  
amuse the patients. I was dancing with a patient named Ruby 
Donald. I started to turn around when my knee cap slipped 
and I fell. I told the supervisor and Dr. ‘Wiltrakis. The next 
day I reported to the hospital and the doctor put a splint on 
my knee, which I kept on until the 2nd of December, 1935. 
I continued to attend to all my duties until December 29,1935. 
Three times during the morning of that day my leg just 
folded up. As soon as I got off duty I reported t o  Dr. Wil- 
trakis and remained in bed for two weeks from December 
29th to  January 12, 1936.” 

Claimant stated that she was put on the sick list f o r  
about two weeks, and then she and her husband left on their 
vacation. She received her pay for December and twenty- 
eight (28) days in January, then she was paid for twelve (12) 
days in February and for two (2) days in March, all on the 
basis of Fifty-four ($54.00) Dollars per month. She further 
received her maintenance allowanke at the institution until 
April 18th. She reported back f o r  duty on March 2nd or 3rd, 
but was not accepted’ for work because of her statement that 
she would be unable to climb stairs. She was requested by 
Dr. Reed of the institution staff, on or about March 10, 1936, 
to  sign a six months’ leave of absence. She stated she was 
ready to go back to  work if she didn’t have to  climb stairs. 
She declined to sign the leave of absence blank and has not 
been employed at the institution since that time. 

Claimant testified that in March, 1936, she could have 
gone back to work if they had assigned her to duties on the 
ground floor so she would not have to climb stairs any more 
than necessary; that she was able to work from and after 
July, 1936 (Tr. p. 7 ) .  

Claimant further testified that, “ In  July, ‘1936, Miss 
Leonard (of the institution staff) again sent the leave of ab- 
sence blank to me to sign. I told her I was ready to go back 
to work.” When asked, (‘Were you ready for unqualzed 
service? 7’  claimant replied: “Outside of the violent wards 
I could have gone ahead. The greater part of my work had 
been on the first floor in the main building.” She found new 
employment from January 4, 1937, at a garment factory. At 
 he time of the accident claimant was married, but had no 
children. Claimant was first employed at  the institution De- 
cember 16, 1934. Her first accident oclcurred January 31, 

I 
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1935. Those similarly employed received pay covering the 
first year of their employment at the rate of Forty-five 
($45.00) Dollars for six months and Fifty-two ($52.00) Dol- 
lars the following six months, plus maintenance, as in her 
case, of Eighteen ($18.00) Dollars per month (Tr. p. lo ) ,  
which would make Seven Hundred Ninety-eight ($798.00) 
Dollars annual earnings, or an average weekly wage of Fif- 
teen and 35J100 ($15.35) Dollars, o r  a weekly compensation 
rate of Seven and 671100 ($7.67) Dollars. 

We have previously held that temporary total disability 
need not follow immediately after the accident in order to 
justify an award f o r  later disability. In this case the first 
accident occurred January 31, 1935. She lost no time from 
her regular occupation until after October 28, 1935, when she 
had a further accident. Claimant was not off active duty 
until December 29,1935, a period of two months. The record 
shows she was then absent from work and remained in the 
hospital infirmary f o r  a period of two weeks until January 
12, 1936. She was paid for  the balance of December and for 
twenty-eight (28) days in January for non-productive time 
and further for twelve (12) days in February and two (2) 
days in March for non-productive time ; all of such non-pro- 
ductive time payments being on the basis of Fifty-four 
($54.00) Dollars per month. According to claimant’s testi- 
mony, she could have returned to work and performed all 
the duties required of her in the ward where she was accus- 
tomed to work, after January 1, 1936. It further appears 
(Tr. p. 18) that from her own statements she would have been 
able to return to  unqualified service except in a violent ward 
on July 18, 1936. At another time, as above noted, she testi- 
fied that she could have performed her duties in general after 
the first of January, 1937. 

From a consideration of the entire record the court 
finds: That claimant herein and respondent are shown to be 
within the purview of the Workmen’s Compensation Act ; 
that claimant suffered an accident which arose out of and in 
the course of her employment and thereby sustained acci- 
dental injuries, resulting is temporary total disability ; that 
such temporary total disability extended from December 29, ’ 
1935, to July 18, 1936. From such period is to  be deducted 
the two weeks in the latter part of February and the forepart 
of March for which claimant received her regular wages dur- 
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ing a vacation period. This leaves a balance of twenty-seven 
(27) weeks for which temporary total disability is due at the 
rate of Seven and 67J100 ($7.67) Dollars per week, or Two 
Hundred Seven and 09J100 ($207.09) Dollars. There should 
be deducted, however, from the latter amount the over pay- 
ment made to her for non-productive time f o r  the period from 
December 28th to January 28, 1935, o r  thirty (30) days, 
during which she received pay at  the rate of Fifty-four 
($54.00) Dollars per month. Such computation leaves as the 
amount due claimant for an award herein the sum of One 
Hundred Fifty-three arid 09/100 ($153.09) Dollars. 

An award is therefore hereby made in favor of claim- 
ant, Zelma Ruby Parish, for temporary total disability in the 
sum of One Hundred Fifty-three and OW100 ($153.09) Dol- 
lars. As the full amount has heretofore accrued, same is pay- 
able instanter. 

This award, being subject to the provisions of an Act 
entitled “An Act making an Appropriation to Pay Compen- 
sation Claims of State Employees and providing f o r  the 
Method of Payment Thereof” (Ill. Revised Statutes, 1939, 
Bar Association Edition, Chapter 127, Pars. 180-la) ,  anq 
being subject also to the terms of an Act entitled “An Act 
making Appropriations to the Auditor of Public Accounts for 
the Disbursement of Certain Monies until the Expiration of 
the First Fiscal Quarter after the Adjournment of the next 
Regular Session of the General Assembly, ” approved July 1, 
I939 (Session Laws 1939, page 117) ; and being, by the terms 
of the first mentioned Act, subject to the approval of the 
Qo~eriior, is hereby, if and when approval is given, made 
payable from the appropriation from the General Revenue 
Fund in the manner provided by the foregoing Acts. 

(No. 2537-Claimant awarded $2,538.16.) 

JurJius J. GROSS, Claimant, vs. STATE OF ILLINOIS, Kespondent. 
O p M o n  filed October 9, 19/lO. 

SNAPP, HEISE & SNAPP, for claimant. 

JOHN E. CASSIDP, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 

WORKMEN’S COMPENSATIOX ACT-Wheit award foi, conzpe?rsatzon under wz(i?j 

Where employee sustains accidental injui-ies, arising out of and i n  be ? m d e .  
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the course of his employment, while engaged in extra-hazardous employment, 
an award may be made for compensation therefor, upon his compliance with 
the terms of the Act i n  the amount as provided therein. 

Sa&m--dzsability resulting from. traumatac neurosis-wheia compensable. 
Where employee suffers disability, as the result of accidental injuries, arising 
out of and in  the course of his employment, while engaged in extra-hazardous 
employment, it  is immaterial whether such disability was caused entirely 
from the physical blow struck or from a mental condition arising out of the 
injury therefrom. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
tlic court': 

Fo r  more than a year prior to  July 13, 1934, claimant 
was' employed by the respondent as superintendent of the 
tailor shop at the Illinois State Penitentiary at  Joliet, Illi- 
nois. While engaged in the duties of his employment, on the 
last mentioned date, claimant was brutally assaulted by cer- 
tain inmates of the institution. He was struck in the jaw 
with a heavy iron object, knocked down, and rendered uncon- 
scious; was kicked, beaten and stabbed; he sustained a com- 
pound comminuted fracture of the lower left jaw, and all 
of his lower teeth were loosened. He also sustained a con- 
cussion of the brain, was bruised about the body and legs, 
sustained an injury to  the sciatic nerve of the riglit leg, and 
n7as so badly beaten about the head, face, neck and chest that 
he was unrecognizable. 

Dr. Frank J. Chmelik, the prison physician, rendered 
first aid within twenty minutes after the occurrence and had 
the patient removed to  St. Joseph's Hospital at Joliet, where 
he remained about three weeks. While in the hospital and 
afterwards, claimant remained under the care of Dr. Chmelilc. 
He was also treated by Dr. Joseph D. Talbot, a practicing 
dentist, who treated him for the trouble with his teeth, mouth 
and jaw. X-ray pictures of the jaw were taken on the day 
after the injury, but the swelling was so extensive and the 
physical condition of the claimant was so bad that it was im- 
possible to do any irrigating of the jaw a t  that time. On 
July 17th arch bars were placed on the upper and lower jaws 
and wired to  the teeth, and a head cast placed on the patient. 
On August 12th, on account of a severe attack of hay fever 
and asthma, the jaws were pulled loose and had to  be'rewired, 
and a new head cast placed, which remained in position until 
September 12th, when it was removed. Upon the suggestion 
of his doctors, claimant went to Arizona about October 1, 

. 
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1934 and remained there for three or four months. On Feb- 
ruary 15, 1935 he returned to his regular work and worked 
four days. On March 12, 1936 he again .resumed his former 
employment and continued therein until August 2, 1937. 
I n  March, 1937 his teeth were extracted and thereafter tem- 
porary and permanent dentures were prepared and fitted by 
Dr. I. Goldberg, a t  a cost of $265.00. In the fall of 1937 
claimant went to the Mayo Clinic in Rochester, Minnesota 
for examination, and was advised that his disability was the 
result of a displaced inter-vertebral disc which produced 
pressure upon the nerve, and thereby caused the neurotic con- 
dition from which claimant suffered, and  that an operation 
for the removal of such disc should be performed. In  prepar- 
ing him for  such operation, the action of t‘he gall bladder was 
paralyzed, and a preliminary operation on the bladder was 
required. By reason of such preliminary operation the claim- 
ant was not in condition for the operation for the removal of 
the inter-vertebral disc until March, 1938, when the same was 
performed. 

The operation was a success, the pressure against the 
nerve was released, and the pain caused by such pressure was 
eliminated. Claimant’s condition continued to  improve, and 
by July 1, 1938 he was able to perform such work as was 
usually incident to  his previous employment, although at the 
time of the last hearing herein, to wit, on April 23, 1940, he 
still had some disability and was required to  wear a body 
brace. 

Claimant’s employment was as a superintendent of the 
tailor shop and his duties were mostly of a supervisory nature. 
During the two periods, after the accident in which he re- 
sumed his previous employment, that is, during the four days 
in February, 1935, and between March 12, 1936 and August 
2, 1937, although he performed such duties as were required 
of him, yet he continued to be disabled a s  a matter of fact 
and was finally given a discharge notice on October 7, 1937 
for continued absence on account of illness. 

Claimant was paid his regular salary of $135.00 per 
month from the date of his injury to October 1, 1934, and was 
also paid for the four days’ work performed by him in Feb- 
ruary, 1935, and for the time he worked between March 12th, 
1936 and August 2, 1937. 
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Claimant seeks to  recover compensation for  the follow- 
ing items to  wit: temporary total incapacity fo r  three separate 
periods; $265.00 fo r  money paid to Dr. I. Goldberg for dental 
treatment and dentures; $882.52 fo r  medical, surgical and 
hospital expenses incurred at the Mayo Clinic; and compensa- 
tion fo r  serious and permanent disfigurement to the head and 
face resulting from the permanent loss of teeth. 

So far as appears from the record, all medical, surgical 
and hospital bills other than the bills incurred at the Mayo 
Clinic as aforesaid, and the aforementioned bill of Dr. Gold- 
berg, have been paid by the respondent. 

Although claimant performed the duties required of him 
during the two periods he worked after his injury, to  wit, 
from February 15th, t o  February 19, 1935, and from March 
12th, 1936 to August 2,1937, yet the testimony shows that dur- 
ing all of the time from the date his injury to  July 1, 1938, his 
nervous condition was bad; he developed a nervous twitching 
of the facial muscles around the lips; also a sciatic scoliosis 
of the right side; it was an effort fo r  him to  concentrate; 
his mind did not react quickly; he was restless and did not 
sleep well at night, and appeared to  suffer a large part of the 
time; in short, he developed a traumatic neurosis. His condi- 
tion finally became so bad that on October 7, 1937, as pre- 
viously stated, he mas discharged on account of continued 
absence from duty on account of illness. 

In  considering a disability resulting from traumatic 
neurosis, our Supreme Court in the case of Postal Telegraph 
Co. vs. Ind. Corn., 345 Ill. 349, said: 

or from a mental condition arising out of the injury makes no difference.” 
“Whether his disability was caused entirely from the  physical blow struck 

The same rule was applied in the case of U. S. Fuel Co.  
vs. Imd. Corn., 31 Ill. 590, and in the case of Armour Grain 
Co. vs. Imd. Corn., 323 Ill. 80. 

The fact that claimant worked four days in February, 
1935, and also worked from March 12, 1936 to  October 8, 
1937, makes it questionable whether his disability is properly 
classified as temporary total or  permanent. 

However, claimant’s disability during the time he was 
unemployed as aforesaid was total, and it therefore can make 
no difference under the1 facts in this case whether the same 
be classified as temporary or permanent. 
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From a consideration of all of the facts in the record, we 
find as follows: 

1. That on July 13, 1934 the claimant and respondent 
were operating under the provisions of the Workmen’s Com- 
pensation Act of this State; that on said date claimant sus- 
tained accidental injuries which arose out of and in the course 
of his employment; that notice of the accident was given to 
respondent and claim €or compensation on account thereof 
was made within the time required by the provisions of such 
Act; that claimant’s annual earnings were $1,620.00, and his 
average weekly wages were $31.15; that claimant at the time 
of the injury was fifty-four years of age, was married, and 
had no children under the age of sixteen years; that all neces- 
sary first aid, medical, surgical and hospital services have- 
been provided by the respondent, except the services rendered 
a t  the Mayo Clinic as aforesaid, and the dental services of 
Dr. Goldberg as aforesaid. 

That claimant was totally disabled from the date of 
his injury, to  wit, July 13th, 1934, to  February 15, 1935 ; also 
from February 19&, 1935 t o  March 12, 1936; also from Au- 
gust 3rd, 1937 to July 1, 1938; a total of One Hundred Thirty- 
three and one-seventh (133 117) weeks. 

That claimant was paid his regular salary of $135.00 
per month for the months of July, August and September, 
1934. Such payment for that portion of the month of July 
subsequent to the date of cIaimant’s injury, to  wit, July 13th, 
as well as for August and September, was for non-productive 
time and must therefore be considered as .payment of compen- 
sation, making a total of compensation paid by respondent 
as aforesaid in  the amount of Three Hundred Forty-six Dol- 
lars and Fifty Cents ($346.50). 

That a personal examination of l,he claimant by the 
court shows that he has sustained no serious and permanent 
disfigurement to the head face, within the meaning of those 
words as used in the Compensation Act. 

That claimant is entitled to  have and receive from re- 
spondent under the provisions of the Workmen’s Compensa- 
tion Act the following amounts, to wit: 

For total disability, 133 1J7 wleeks, at  $15.00 per 
week, less $346.50 heretofore paid by respondent as aforesaid, 
to  wit, Sixteen Hundred Fifty Dollars and Sixty-four Cents 

2. 

3. 

4. 

5 .  

a)  

($1,650.64). I ”  
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b) For money paid to  Dr. I. Goldberg, for dental serv- 
, ices and dentures, the sum of Two Hundred Sixty-five Dollars 

($265.00). 
e) For  expenses incurred for medical, surgical and hos- 

pital services at the Mayo Clinic, the sum of Eight Hundred 
Eighty-two Dollars and Fifty-two Cents ($882.52) ;-in all, 
the sum of Twenty Seven Hundred Ninety-eight Dollars and 
Sixteen Cents ($2,798.16). 

We further find that all of the expenses incurred at  the 
Mayo Clinic as aforesaid have been paid by the claimant ex- 
cept the sum of Two Hundred Sixty Dollars ($260.00), and 
that said sum of $260.00 remains due and unpaid to  said Mayo 
Clinic. 

TVe further find that the compensation fo r  total disability 
as aforesaid is payable in weekly installments of $15.00 per 
week commencing on J d y  14, 1934, and excluding the time 
during which claimant was employed as hereinbefore set 
forth; that all of the compensation to  which claimant is en- 
titled as above has accrued at this time, and he is therefore 
entitled to an award in a lump sum for the total amount due 
him as herein set forth. 

Award is therefore entered in favor of the claimant fo r  
the sum of Tmenty-seven Hundred Ninety-eight Dollars and 
Sixteen Cents ($2,798.16), payable as follows, to  wit: To the 
claimant, Julius J. Gross, the sum of Twenty-five Hundred 
Thirty-eight Dollars and Sixteen Cents ($2,538.16) ; and to 
the claimant, Julius J. Gross, f o r  Mayo Clinic, the sum of Two 
Rundred Sixty Dollars ($260.00). 

This award being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to  Pay Compen- 
sation Claims of State Employees and Providing fo r  the 
Method of Payment Thereof, ” (Illinois Revised Statutes, 
1939, Bar Assn. Ed., Chap. 127, Pars. 180-181), and being sub- 
ject also to tlie terms of an Act entitled “An Act Making 
Appropriations to the Auditor of Public Accounts for the 
Disbursement of Certain Monies Until the Expiration of the 
First Fiscal Quarter After the Adjournment of the Next 
Regular Session of tlie General Assembly, approved July 
1, 1939 (Session Laws 1939, page 117) ; and being, by the 
terms of the first mentioned Act, subject to the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Fund in the 
manner provided by the foregoing Acts. 
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(No. 2833-Claim denied.) 

H. CLAUDE STEININGER, Claimant, vs. STATE 01r ILLINOIS, Respondent. 
Opinion filed October 9, 1940. 

STONE & WRIGHT, for claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION ac!c-burden of proof on claimant. The gen- 
eral rule of law that the burden of proof is upon the plaintiff to prove his 
case by a preponderance or greater weight of the evidence is applicable to 
claims under the Workmen’s Compensation Act, and where claimant has not 
so proven his claim no award can be made. 

MR. JUSTICE LINSCOTT delivered the clpinioii of the court : 

The claimant filed his bill of complaint on February 5, 
1936, and alleged that he was a resident of Chenoa, Illinois, 
and was employed by the State of Illinois as a maintenance 
patrolman in the Department of Public Works and Buildings 
of the State of Illinois at the time of the accident; that the 
accident occurred while he was engaged in his work and that 
his injuries arose out of and in the course of his employment. 

Claimant further charges that on the 18th day of 
August, 1934, while he was engaged in his employment, a 
quantity of hot asphalt o r  coal tar was accidentally poured 
upon his right hand, arm and fingers ; that the tar was so hot 
that it caused third degree burns on the back of claimant’s 
right hand and fingers. 

Claimant further alleges that a report was made to his 
superior at Ottawa, Illinois, and that the claimant obtained 
medical treatment from Dr. F. M. Bryan of Chenoa, Illinois. 
Claimant also averred that in spite of proper medical treat- 
ment being administered, claimant was poisoned as a result 
of the burns, and that on August 31,1934, the burns and their 
consequent poisoning totally disabled claimant f o r  a period 
of several weeks; that thereafter he had a general breaking 
out of skin eruptions over all parts of his body, which greatly 
hindered him from doing any physical labor ; that ever since 
he received the injuries he has been unable to sustain the 
exertions of ordinary labor. 

Claimant also charged that for several months succeed- 
ing his injuries and until the time of the filing of the com- 
plaint, the general poisoning of claimant’s system had pre- 
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vented him from engaging in any gainful employment; that 
upon information given him by his physician, the general 
systemic poisoning in his body settled in his right groin; that 
he now suffers from general skin eruptions and general weak- 
ness, ,and that the general weakness and skin eruptions will 
continue and are permanent injuries resulting from the burns. 

Claimant also alleges that he received payments for com- 
pensation o r  salary; that on September 3, 1934, he received 
his August, 1934, salary of $100.00, and that he received 
$lOO.Oa per month f o r  each month thereafter fo r  eight 
months-$900.00 in all. Claimant also avers that he spent 
$22.50 for medical treatment. 

There is no contention o r  proof that claimant was ever 
confined to  a hospital. 

At the time the last deposition was taken, claimant was 
working a farm consisting of one hundred twenty acres in 
Indiana, and employed a farm-hand at the rate of $35.00 per 
month to do the work. He also admits that he had 1,500 
bushels of corn, sold some sheep and during one year sold 
milk and eggs aggregating $189.00. It is also admitted that 
he raised other crops since the injury, but no attempt was 
made to show his earnings as a farmer, probably on the 
theory that it would be incompetent. 

His testimony is that he is unable to do any heavy manual 
labor; that he tried it, but had to give it up; that since the 
accident he can only work one or  two hours, but not at 
heavy manual labor, and after that period of exercise he can 
not work any more thab day. 

Much incompetent evidence was offered. 
Claimant had two children under the age of sixteen 

years at the time of the accident. The oldest girl became 
sixteen on September 18, 1938. Claimant% wife is living and 
the youngest girl, Claudia Ruth, was about four years old at  
the time of the injury. 

Claimant testified to  questions put to  him by his counsel, 
as follows : 

“Q. What would your average annual earnings be-do 
you know, Mr. Steininger? 

A. Yes. I copied that down. Last year the milk receipts 
was Eighty-one ($81.00) dollars. And the eggs was One 
Hundred Eight ($108.00) dollars. 

Those were produced through your efforts? 

1 

Q. 
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A. That is right.” 
Aside from that, he testified that he wasunable to earn 

from his own labor. Claimant testified that prior to  the time 
he received the burns he was able to work all day at hard 
labor. 

Merle Monks testified for the claimant as to  how much 
he was paid as a farm laborer. 

Claimant went to work for the State on February 1, 1933, 
at  $100.00 per month, and he continued jn this position until 
he was released on May 1, 1935. On August 18, 1934, he re- 
ceived asphalt burns 011 his upper wrist. He applied first aid 
dressings to  the burn and continued working until August 27, 
1934. On that date he showed symptoms of a general toxemia 
from the asphalt and consulted Dr. Fred &I. Bryan of 
Chenoa, Illinois. On August 29, 1934, he submitted a report 
of personal injury. From the record it appears that he was 
absent from work as follows: 
August 27 to September 17, 1934.. . . . . . . . . . . . . . . . . . . . .  .17 working days 
October 27 to October 29, 1934.. ............................ 2 working days 
January 25 to  January 29, 1935.. .......................... 4 working days 
February 26 to  February 28, 1935.. ......................... 2 working days 
March 5, 1935 ............................................. 1 working day 
April 15, 20, 24 and 26, 1935.. ............................. 4 working days 

The total loss of time from August 27, 1934, t o  May 1, 1935, 
was 30 working days. 

On January 3, 1935, Dr. Bryan submitted a report of the 
case in which he stated: “The patient feels and appears to 
be well. There is still a transverse groove in each nail on 
both hands. ” 

Claimant received his salary of $100.00 per month for 
the nine months of August, 1934, t o  April, 1935, inclusive. 
Bills of Dr. Bryan amounting to $22.50 have been paid. 

We do not see how the groove in each nail on both hands 
is compensable. He was only burned on the back of one 
hand. From all that appears in the record he received the 
moneys hereinabove referred to of $900.00 for services per- 
formed, and there is no evidence in the record that such pay- 
ments were for any other purpose. 

Claimant asks damages in the sum of $7,500.00. 
Doctors I. L. Turow, H. B. Knowles and Milton Levine 

all testified and were of the opinion that the injuries now 
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claimed by claimant were not caused by the burns he re- 
ferred to. 

Under the facts in this case, we are of the opinion that 
the respondent is not liable to the claimant. Before the evi- 
dence was heard, the respondent made a motion to  dismiss. 
The motion was overruled a t  the time for the reason that the 
question raised was a factual matter. After all the proof was 
in, the State made another motion to  dismiss on the ground 
that the claimant had not proven his case, and that motion 
must be sustained. 

(No. 2995-Claim denied.) 

BESSIE EVELYN BISHOP, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opiniolz filed October 9, 1940. 

Petitioin for rehearing denied Novenzber 12, 1940. 

‘ 

WILLIAM JOHN GRANATA, for claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 

WORKMEN’S CONPENSATION aci-attendant at Elgan State Hospital-claim 
for conzpensataon on ground of havang been znfected wath titberczilosas as re- 
sult of beang attacked and spat on by tubercular patzent-when not prove% 
to  be acczdeiLtal aiLjury m t h  meaning of Act. The question presented here is 
$he same a9 that in C7.un~ vs. State, No. 3023, post, this volume, and the 
opinion in that case is controlling herein. 

MR. JUSTICE LINSCOTT delivered the opinion of the court : 

Claimant, Bessie Evelyn Bishop, claims compensation 
from the State of Illinois on the following grounds: That on 
the 21st day of October, 1935, she was employed by the State 
of Illinois, Department of Public Welfare, at  the Elgin State 
Hospital, Elgin, Illinois, as an attendant; that her earnings 
for the preceding year were Six Hundred Twelve Dollars 
($612.00) plus maintenance; that on that date she was taking 
care of a patient a t  that institution, and while acting in her 
capacity as an attendant she was attacked by her patient, 

1 one Rosalie Coleman; that said attack consisted of said 
patient jumping out of bed, on the radiator, and while the 
claimant and another nurse attempted to  take her down she 
fought with them, hitting, struggling and spitting at  this 
claimant, and that the patient was infected with tuberculosis; 

Assistant Attorney General, f o r  respondent. 
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that as a direct and proximate result thereof the claimant be- 
came infected with said disease and was forced to be confined 
to bed on the 12th day of December, 1935, and still had to be 
confined to  bed f o r  an indefinite known period, possibly sev- 
eral years ; that her lungs will be permanently impaired, and 
that she will not be able to  again perform the duties of an 
attendant. 

Claimant also alleged that immediately after the occur- 
rence of the above act, she reported the incident to Dr. D. L. 
Steinberg, her superior officer; that the State of Illinois sup- 
plied her with complete hospitalization and medical care and 
attendance; that she has not received any salary since Janu- 
ary  12,1936; that at  the present time she is convalescing and 
being treated for her disease at Springbrook Sanitarium, 
Aurora, Illinois; that she is the mother.of two minor children 
under the age of sixteen years, whom she supports; that at  
the time of the injury, she was twenty-five years of age. 

Claimant's husband was also employed at the Elgin 
State Hospital. 

In addition to her own testimony, which in part at least 
bears out the allegations of her complaint, two doctors testi- 
fied, one being Dr. George A. Wiltrakis, a duly licensed 
physician, who had been employed by the State of Illinois, 

'Department of Public Welfare, at  the Elgin State Hospital 
since September, 1930. He testified that he had full charge 
of the hospital service at the Elgin State Hospital, which 
meant taking care of the acute mental and surgical cases and 
also the employees when they were physically ill; that he 
knew claimant; that he came in contact with her December 
14, 1935, when she entered the hospital service at the Elgin 
State Hospital; that he examined her at that time and found 
that she was suffering from pulmonary tuberculosis. Dr. Wil- 
trakis further testified that the claimant said she had a 
chronic cough; had had it for a period of six weeks, and ex- 
pectoration ofl thick yellowish material ; complained of spit- 
ting blood; had had a tired feeling for  six weeks prior 
thereto ; had some pain present underneath the right breast 
and right underneath the shoulder which re-occurred at times, 
and that she had been working in the tubercular ward for a 
period of about one year caring for insane tubercular 
patients. The doctor further testified that the claimant was 
put to bed and given proper diets. On a hypothetical ques- 
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tion put to this doctor, he stated that it was his opinion that 
the spitting, etc., may be contributory but not an actual pri- 
mary logical factor fo r  pulmonary tuberculosis. It was his 
opinion that pulmonary tuberculosis is not produced by a 
single o r  two o r  three contacts, but by repeated contacts with 
a patient who had pumonary tuberculosis. 

Dr. Kenneth C. Bulley also testified. He was a -duly 
licensed physician and surgeon and a tuberculosis expert. At 
the time of his testimony he was superintendent and medical 
director at  Kane County Springbrook Sanitarium at Aurora, 
Illinois, and since October, 1931, had treated only pulmonary 
tuberculosis cases. He first treated claimant in July, 1936. 
She was admitted to the Springbrook Sanitarium as a regular 
patient on August 24,1936. The first X-ray%hat he had taken 
was on December 12, 1935, which is claimant’s Exhibit: One, 
and which is an X-ray film of the chest of claimant. This 
physician is eminently qualified to  treat pulmonary tubercu- 
losis. To a hypothetical question he said it was his opinion 
that the attack and altercation and exposure resulting from 
constant daily contact with tuberculosis patients who were 
insane was the contributing cause to the development of 
tuberculosis in claimant. On cross-examination he said that 
in his opinion the combination of the two facts would cause 
pulmonary tuberculosis, and the altercation described might 
well in itself have caused the development of the pulmonary 
tuberculosis in claimant. 

The same question is presented here as was presented in 
the case of Ma!rgaret Crum vs. State of Illimois, No. 3023, and ’ 

the reasoning set forth in that opinion is adopted here, and 
for such reasons the claim will be denied. 

(No. 3023-Claim denied.) 

MARGARET CRUM, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed October 9, 1940. 

Rehearing denied November 12, 1940. 

WILLIAM JOHN GRANATA, for claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, for respondent. 
-1 1 
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WORKMEN’S COMPENSATION Am-attendant at Elgin State Hospital-claim 
for compensatiorz for  disability on ground of having been infected with. tuber- 
culosis-result of being spat upon by tubercular paiient-mhen not proven to  
be accidental injury within meaning of Ac t -when  award must be denied. In 
order that disability be by reason of an accidental injury or the result of an 
accident, it must be traceable to a definite time and place, and where claimant 
makes claim for compensation for disability from tuberculosis alleged to have 
been contracted on December 7, 1935, as result of having been spat upon by 
alleged tubercular patient, and the only medical testimony before the Court 
is that claimant was afflicted with moderately advanced tuberculosis in  Jan- 
uary 1936, there is not sufficient proof that c4aimant became infected on the 
date 80 alleged and an  award must be denied. 

SAwE-same-same-makinng claim for compel;.sation within six months 
after accident-condition precedent to jurisdiction of court. Where no com- 
pensation has been paid under Act and no claim made therefor within six 
months after the accident alleged to have caused the disability for which 
sought the court is without jurisdiction to  proceed with hearing. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

Margaret Crum, the claimant, filed her complaint in this 
court on the 5th day of November, 1936,, and alleged that on 
the 7th day of December, 1935, she was employed by the State 
of Illinois, Department of Public Welfare at the Elgin State 
Hospital, Elgin, Illinois, as a nurse; that. her earnings f o r  the 
preceeding year were One Thousand Sixty-eight Dollars 
($1,068.00), plus maintenance; that on that date, she was at- 
tempting to feed one Rosalie Coleman, a11 insane patient, who 
was infected with tuberculosis; that said patient was very 
resistive and the claimant had to  resort to force feeding, and 
while she was attempting t o  feed this patient, and was hold- 
ing the patient’s nose at the time, the patient coughed, and 
the milk, which was the food that claimant was attempting do 
have tine patient take, combined with purulent sputum was 
spit all over claimant’s face, hair and uniform. 

It is further charged that as a direct and proximate re- 
sult thereof, the claimant became infected with tuberculosis, 
and was confined to her bed on the 8th day of January, 1936, 
and had to be confined to  her bed for. a period of several 
years; that her lungs will be permanently impaired and that 
she will not be able to  again perform the duties of a nurse. 

It was also charged that immediately after the occurrence 
of the above‘act the claimant reported the incident to Dr. D. 
L. Steinberg, her superior officer. 

I t  was also averred that the State oE Illinois has supplied 
the claimant with complete hospitalization and medical care 

, 
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and attendance, and that the claimant has not received any 
salary since February, 1936 ; that she is now convalescing and 
is being treated for her disease a t  her home. . 

The claimant further averred that she has consulted 
physicians and tuberculosis specialists and the record shows 
that many x-rays were taken. 

Claimant asked for Sixteen and 25J100ths Dollars 
($16.25) per week f o r  one hundred (100) weeks, temporary 
total disability; and Sixteen and 25J100ths Dollars ($16.25) 
per week for  one hundred (100) weeks f o r  total partial 
disability. 

It was also averred that a t  the time of the injury com- 
plained of she was twenty-six (26) years of age. 

Both counsel for claimant and also the Attorney General, 
who represents tho State, have furnished exhaustive briefs, 
and given much time to this case. The testimony of several 
doctors who treated the claimant, is in the record. The coa-  
plaint attempts to allege facts and circumstances that would 
bring this case under the Compensation Act. It will, there- 
fore, be unnecessary to discuss the common law liability or 
liability under the Occupational Diseases Act. 

The title of the Compensation Act insofar as this ques- 
tion is concerned, provides as follows: “An Act to  promote 
the general welfare of the people of this State by providing 
compensation for accidental injuries or death suffered in the 
course of employment within this State ’ * * * ”  Section 3 
of the Act provides that “The provisions of this Act herein- 
after following shall apply automatically and without elec- 
tion to the State, county, city, town, township, incorporated 
village o r  school district, body politic or municipal corpora- 
tion, and to all employers and all their employees engaged in 
any department of the following enterprises o r  business” * * ”  

The claimant was a graduate nurse and an attendant at 
the Elgin State Hospital. I n  other cases we have heretofore 
held that employees of the Elgin State Hospital come within 
the Compensation Act. 

The question for this Court to determine is whether or 
not this claimant suffered an accidental injury within the 
meaning of the Compensation Act. 

“We next are 
confronted with the question of whether there is a causal 

’ 

Counsel for claimant puts it this way: 
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relation between the coughing and expectoration in claimants 
face and her contracting of tuberculosis. 

It is a matter of common knowledge that tuberculosis is 
a germ disease. The evidence shows conclusively that claim- 
ant is infected with tuberculosis, and the evidence shows 
that the reprehensible act of the insane patient, that claim- 
ant was feeding did occur. The evidence shows that there 
are many patients a t  this institution infected with tubercu- 
losis, and it seems to be a matter of common knowledge that 
g e m s  of this disease may be inhaled from the air as one 
walks on the street or attends any meeting where there are a 
large number of people. The disease may be contracted in 
innumerable ways. The claimant first entered the services 
of the Elgin State Hospital in May, 1931, and so far  as she 
knows, she was then in a healthy condition and so remained 
until January, 1936, although it does not appear that she was 
ever examined especially for tuberculosis. She testified that 
she came in daily contact with tubercular patients. From 
the whole record, it is possible that she contracted this disease 
during the course of her employment a t  the Elgin State Hos- 
pital. The patient that claimant was taking care of on the 
7th day of December, 1935 was an active tubercular insane 
person, very resistive and had positive tubercular sputum. 
She did not eat and force feeding was necessary. While 
claimant was performing her duties, she 'was of necessity very 
close to this patient. About a month after the incident oc- 
curred and the spitting had taken place, claimant was taken 
down with pleurisy arid had to go to the hospital, and when 
she went there, she mas running a temperature of 99 to 100, 
and she was put to bed. Pleurisy, as we understand it, is 
an inflammation of the pleura; and it is accompanied with 
fever, pain, difficult respiration, cough, and exudation. When 
a person has this ailment, the resistance of the human body 
to  all kinds of germs is greatly lowered. 

The evidence shows that this claimant had the best of 
medical care and attention, both from her husband and other 
doctors and specialjsts in this particular ailment. Claimant 
went to bed on January 7 ,  1936, just thirty days after the 
spitting incident. 

Dr. McShane testified that the claimant, his wife, has 
had pulmonary tuberculosis since January, 1936. He was 
asked if he knew how that condition came to be brought 
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about and his answer was that she worked at the Burr Cot- 
tage and was taking care of the tuberculosis patients and 
she came in contact with the tuberculosis patients constantly 
and in one particular case the patient expectorated in her 
face; that this latter incident took place sometime in Decem- 
ber, 1935. Dr. McShane was asked a hypothetical question 
as to the cause of this ailment. He stated that he had an 
opinion and in his opinion there is a causal relation as that 
is the way tuberculosis is spread by the expectoration of 
positive tubercular germs in the sputum in and about the 
face of the hypothetical person. 

Dr. Kenneth G. Bulley, a duly licensed physician and 
surgeon and a specialist in tuberculosis, also testified. At 
that time he was superintendent and medical director of Kane 
County Springbrook Sanitarium at Aurora, Illinois. He 
testified that he had treated claimant, examined many x-rays 
and was familiar with her ailment. He was shown claim- 
ant’s exhibit one, that being an x-ray that was taken of claim- 
ant. ,He testified that that x-ray was taken on December 19, 
1935 at  the Elgin State Hospital. He was asked what path- 
ology was found in that picture, and he stated that it was 
an x-ray picture of the chest and portrayed the lungs of the 
claimant and showed an active pulmonary tuberculosis and 
minimal lesion in the right upper lobe; that the picture 
shows the markings about the root of the lung on the left to 
be heavy and suggested some tubercular disturbance. A 
hypothetical question was put to this witness in which all 
the facts were apparently included and he stated that it was 
his opinion that daily contact with insane tubercular patients 
and the spitting incident described, were sufficient to cause 
her to  break down with active pulmonary tuberculosis. 

There is no evidence in the record to  show that any fluids 
or sputum coughed in the face of claimant ever entered her 
body through the nose, mouth or abrasion of the skin, or in 
any other way. The above named doctors were the only ones 
who testified in the case. There is nothing in the record to 
show at what time any of the tuberculosis germs became 
active and infected claimant. Et is possible that such proof 
can never be produced in tubercular patients. The record 
does show that after claimant was put to  bed she began to 
improve, and that the improvement has been gradual, but 
certain. 
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As said above, the problem for this court to determine is: 
Is this an accidental injury within the law? 

It is the view of this court, as expressed in numerous 
cases, that the word “accident” is not a technical legal term. 
No legal definition has been given o r  can be given which is 
both exact and comprehensive as applied to all circumstances. 
Those things which happen without design are commonly 
called an accident,-at least in the popular acceptance of the 
word. Any event unforseen, not expected by the person to 
whom it happened, is included in the term. In Matthiesserz & 
Hegeler Z i r ~  Co. vs. Industrial Board, 284 Ill. 378, the court 
defined the term “accident’r as follows: “The words ‘acci- 
dent’ and ‘accidental injury’ imply, and the provisions for 
notice to the employer within thirty days after an accident 
and his report to the Industrial Board of accidental injuries 
show, that an injury, to be accidental o r  the result of an acci- 
dent, must be traceable to a definite time, place and cause, 
but if there is such a definite time, place and cause and the 
injury occurs in the course of the employmentr the injury is 
accidental within the meaning of the act and the obligation to 
provide and pay compensation arises. While it is not 
intended, and perhaps not possible, to  give a definition of the 
words used in the act as applied to all possible circumstances, 
it may safely be said that an injury is accidental, within the 
meaning of the act, which occurs in the course of the employ- 
ment unexpectedly and without the affirmative act or design 
of the employee. ” The Compensation .Act of Illinois does 
use the words “accident” and “accidenbal injury.’’ 

In the case of Renkel vs. Industrial Commissiolz, 109 
Ohio State, 152 the court held that pulmonary tuberculosis 
contracted in the course of employment was not compensable 
under the Workmen’s Compensation Act, but the State of 
Ohio has a different statute and constitution and their statute 
does not use the words “accident” o r  “,accidental injury.” 

The-Supreme Court of Illinois, in the case of Peru Plow 
Co. vs. IrzdustriaZ Corn., 311 Ill. 216, at page 220 held that the 
words “accident” and “accidental injury,” as used in the 
Compensation Act, were meant to include every injury 
suffered in the course of employment for  which there was an 
existing right of action a t  the time the act was passed, and to 
extend the liability of the employer to make compensation fo r  
injuries f o r  which he was not previously liable and to fix the 
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limit of such compensation, and quoted Matthiessen cf3 Heg- 
eler Zinc  Co. vs. Ifidustrial Corn., supra. The same court 
held that occupational diseases are not covered by the Com- 
pensation Act, although not all diseases are to be excluded 
from the purview of the Compensation Law. 

It is the settled law of Illinois that the burden is upon 
claimant to prove his case by a greater weight o r  preponder- 
ance of the evidence. There4s nothing in the record to show 
that claimant contracted tuberculosis on December 7, 1935. 
It does however, show that she was exposed on that date. 
She was likewise exposed all during the time of her employ- 
ment. 

It was held in the case of Byrarn vs. Ifidustrial Corn., 333 
Ill. 152, that liability under the Compensation Act cannot rest 
upon imagination, speculation o r  conjecture or upon a choice 
between two views equally compatible with the evidence but 
must be based upon facts established by a preponderance of 
the evidence, and where there is no positive evidence as to 
exactly how an accidental death occurred but the greater 
weight of the evidence indicates that the deceased employee 
committed suicide by jumping from his employer's office 
window early in the morning before other employees came to  
work, an award of compensation must be set aside where it is 
based only upon conjecture that the deceased might have ac- 
cidentally fallen out of the window. 

The record does not disclose how long tubercular germs 
might remain dormant in the human body. 

Section 24 of the Compensation Act requires that notice 
be given within thirty days, and demand f o r  compensation be 
made and requires that the claim must be filed within one 
year, all of which this court has held to be jurisdictional. 

In the P e r u  Plow Co. case, supra, it was held that in 
order that the disability be by reason of an accidental injury 
or the result of an accident it must be traceable to  a definite 
time and place of origin. There must be some definite thing 
happen which can be pointed to as the immediate'cause of the 
breakdown, although the employee may have been able to 
work in similar conditions f o r  a considerable period of time 
prior to the happening of the event which was the immediate 
cause of his breakdown. That this must be considered the 
intention of the legislature in passing the act is shown by the 
provisions of the act limiting the time in which notice may 
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be given to  the employer. If a definite time cannot be ascer- 
tained it is impossible to give the notice required by the act. 

The medical testimony is before the court. The tubercu- 
losis existed in January, 1936, and at that time it was a case 
of moderately advanced pulmonary tuberculosis. It was not 
within our law connected with the incident of December 7, 
1935, and the record is silent as to how'long it would take to 
develop moderately advanced pulmonary tuberculosis. 

There is nothing in the record to show that claim for 
compensation was ever made within six (6) months after the 
accident as provided by Section 24 of the Workmen's Com- 
pensation Act. 

For the reasons herein set forth, the claim must be 
denied. 

(No. 3029-Claim denied.) 

MARJORIE LEMING, Claimant, us. STATE OF ILLINOIS, Respondent. 

Opinion filed October 9, 1940. 

Rehearing denied November 12, 1940. 

WILLIAM JOHN GRANATA, for claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, for respondent. 

WORKMEN'S COMPENSA'PION Am-attendant at Elg in  State Hospital-claim 
for compensation for  disability-on ground of having been infected w i t h  tuber- 
culosis-result of being attacked and spat on  by tzbercular patient-when not 
proven to  be accidental in jury  wi th in  meaning of Act. The question presented 
here is the same as that in C r u m  vs. State, No. 3023, ante, this volume, and 
the opinion in that case is controlling herein. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 
Claimant, Marjorie Leming, claims compensation from 

the State of Illinois, on the following grounds: That on the 
7th day of December, 1935, she was employed by the State of 
Illinois, Department of Public Welfare at the Elgin State 
Hospital, as an attendant; that her earnings for the preceed- 
ing year were Six Hundred Forty-eight Dollars ($648.00) , 
plus maintenance; that on said date, while treating a patient 
at that institution, and while acting in her capacity as an at- 
tendant, she was attacked by her patient, one Albert Long; 
that said attack consisted of the patient struggling, hitting 
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and spitting at  the claimant; that said patient was infected 
with tuberculosis; that as a direct and proximate result 
thereof, the claimant became infected with that disease, and 
was forced to  be confined t o  bed on the 19th day of January, 
1936, and still had to  be confined to1 bed for an indefinite 
known period, possibly several years; that her lungs will be 
permanently impaired, and that she will not be able to again 
perform the duties of an attendant. 

Claimant also alleged that immediately after the occur- 
rence of the above act, she reported the incident to Dr. M. A. 
Schiller, her superior offic'er; that the State of Illinois sup- 
plied her with complete hospitalization and medical care and 
attendance; that she has not received any salary since Feb- 
ruary, 1936; that. ah the time of the injury she was twenty- 
three years of age. 

The claimant testified in this case and Dr. George A. 
Wiltrakis also testified. He said that he had checked claim- 
ant over physically including laboratory work-up fo r  impres- 
sions of tuberculosis; that he took an X-ray of her chest in 
January, 1936; and that he found her to be acutely ill. He 
further testified that her pulse was around eighty; that she 
was running a temperature, and that her blood pressure was 
one hundred twenty-four over eighty. Dr. Wiltrakis de- 
scribed her condition quite completely. Claimant was given 
a bed rest, and had continued and frequent sputum examina- 
tions made. The first positive sputum examination was 
February 4th, in which tubercular baccilli demonstrated itself 
in the sputum. On the 17th of February, she was sent to  
Springbrook Sanatarium in North Aurora, Illinois, for 
pneumo thoraz therapy. Claimant remained in the hospital 
service until November 12,1936. The doctor further testified 
that if the contact is with one tubercular patient in one day 
the person could not get tuberculosis; that tuberculosis, in 
his opinion, is a disease due to  repeated contacts with tuber- 
cular infected patients. He also stated that tuberculosis 
might o r  could be caused from a connection between spitting 
on that date, connected with contacts of tubercular patients 
previous to  that time and after that time up until the time 
symptoms of pulmonary tuberculosis became evident. The 
doctor further stated that in his opinion one exposure itself 
would not have been sufficient to cause contraction of tuber- 
culosis ; that continued contact immediately preceding and 
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following that occurrence with a person suffering from 
tuberculosis possible could cause the development. He could 
dot say how close to December 7th, this condition could have 
existed; that the coughing and spitting might have aggra- 
vated a condition already present and ;slightly active; that 
the X-ray showed a definite involvement of the lung, which 
might have been present over a month, the exact length of 
time he was unable to state. 

Dr. Kenneth G. Bulley, a, tuberculosis expert, also testi- 
fied. He testified that he had treaf;ed the claimant profession- 
ally and had seen her at regular intervals since the early 
part of July, 1936. In  July, 1936 his diagnosis was pul- 
monary tuberculosis involving the upper part of the upper 
lobe of the left lung, and he prescribed a treatment. 

During claimant’s training at the Elgin State Hospital 
she worked in tuberculosis wards for about five months, 
doing general nursing. During this time she made beds and 
handled patients, handled sputum boxes and did servicing in 
these wards where tubercular patients were during those five 
months and following that she did hospital work, which in- 
cluded assisting the doctors in medical and surgical cases, 
and most of those patients were tubercular. She had been in 
bed since January 19,1936 and had a cough extending over a 
period of three weeks’ duration; she lost fifteen pounds in 
January, 1936, and positive sputum containing tuberculosis 
germs was found in February, 1936. 

In  answer to a hypothetical question, Dr. Bulley stated it 
was his opinion from the facts given and circumstances de- 
scribed that the claimant developed tuberculosis from her 
work, and from an altercation with Albert Long, a patient at 
the Elgin State Hospital, Elgin, Illinois. He also stated that 
it was not possible to estimate with accuracy how long the 
tubercular condition would prevail. On cross examination he 
stated that it was his opinion that the combined exposure by 
the claimant to tuberculosis and the incident of the alterca- 
tion with a tubercular patient produced i;he pulmonary tuber- 
culosis found in the claimant; that the altercation and the 
spitting in the face of the claimant in itself is sufficient t o  
produce pulmonary tuberculosis, although it is not possible 
to prove from a medical standpoint that this particular in- 
cident did or  did not cause the tuberculosis. 
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The same question is presented here as was presented in 
the case of Margaret Crum vs. State of Illimois, No. 3023, and 
the reasoning set forth in that opinion is adopted here and 
f o r  such reasons, the claim will be denied. 

(No. 3165-Claim denied.) 

LEON SHIBOVITCH, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed Nobember 12, 1940. 

CHAS. P. KANE, f o r  claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 

WORKMEN’S COMPENSATION Am-making claim for compensation and filing 
application. therefor within t ima fixed in Section 24 of Act-condition pre- 
cedent t o  jurisdiction of Court- furnishing medical services is not payment Of 
compensation under. Where no compensation has been paid under Act, and 
no application for same is filed within time fixed in Section 24 thereof, Court 
is without jurisdiction to proceed with hearing on claim filed thereafter. 
f i rn i sh ing  of medical services to employee by employer is not payment of 
compensatioi 

Assistant Attorney General, for respondent. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

Plaintiff’s application for an award was filed Pro Se on 
December 16, 1937, alleging that during the month of Jarnu- 
ary, 1934 he was employed at the Illinois Soldiers’ and 
Sailors’ Children’s School, Normal, Illinois as a laborer mov- 
ing coal by means of a push cart; that the handle of such 
push cart was metal, and that during the severely cold 
weather he found that grasping the cold metal hindered circu- 
lation through the small finger of his left hand; that he was 
finally unable to  grip and hold the metal handles because of 
such poor circulation caused by the cold bar during the se- 
verely cold weather. The application further recites that 
he reported to  the Managing Officer of the School and was 
advised to  visit the Illinois Research and Educational Hospital 
a t  Chicago; that he visited same December 8, 1936, and that 
an incision was made extending from the wrist to the little 
finger of the left hand, requiring fourteen stitches. Further, 
that he was dismissed from the Hospital Januaury 4, 1937 and 
immediately returned to work where he was still employed at 
the time he filed his application, i. e. December 16, 1937. 
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Petitioner prayed an award of $4.59 expense for railroad fare 
and $75.00 for  partial loss of use of the little finger of the 
left hand. 

On January 3, 1940 claimant, having apparently em- 
ployed Counsel, the latter filed a motion, t o  increase the Ad 
Damnum to $150.00, to conform to the purported proof in the 
record. 

As above stated, the Complaint shows that Plaintiff’s 
difficulty arose during the month of Jawuary, 1934, but in 
his testimony Plaintiff states that his trouble arose on or 
about December 7,2936.  From such evidence it appears that 
the latter date was extremely cold; that Plaintiff was work- 
ing that night pushing his coal cart about seventy-five to  
eighty feet from the coal-bins to the power house; that the 
temperature was below zero. Plaintiff ,testified, “I got cold 
in my hands and my little finger on the left hand got kind of 
stiff.” In answer to a direct question, “H:ow did it happen?” 
he replied “Well I couldn’t tell you-it did not become stiff 
all at  once, but I felt that  something was wrong with it while 
I was shoveling coal into the cart. --I told the engineer- 
‘See my finger got stiff’. I met Mr. Rhssell my’Manager 
and said, ‘See Mr. Russell my finger got stiff this cold 
weather. ’ ” 

At the suggestion of the Managing Officer claimant went 
to Chicago to  the Illinois Research Hospital. An incision 
was made about a half an inch from the tip of the little finger 
down the side of the finger and palm of the hand, following 
the muscle of the little finger. Fourteen stitches were used 
to close the wound and Plaintiff was laid off from work two 
months without pay. His salary was FiFty-six ($56.00) Dol- 
lars (Tr. p. 17) per month at the time, and in addition there- 
to, board, room and laundry service on the basis of Twenty- 
four ($24.00) Dollars per month. Plaintiff testified that at 
the time he went to the hospital the little finger was drawn 
down a t  right angles to the palm of the hand; that after the 
operation it was not straight but that he could bend it back 
within approximately half an inch of ‘being on a straight 
line with the other fingers. 

Plaintiff testified that he made three trips to  Chicago in 
connection with his operation, each a t  a cost of $4.59 for rail- 
road fare, which he himself paid. 
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. Plaintiff further testified that he has not been compen- 
sated for  the two months time lost or reimbursed for money 
expended. He states that his application o r  claim was pre- 
pared for him in the office of Mr. Russell, the Managing Officer 
of the Institution, and that a Mr. Bentley who was employed 
in the Department of Public Welfare and who was present at  
Mr. Russell’s office, consented to  file a, claim for Plaintiff a t  
Springfield. Claimant stated that he delivered the claim to 
Mr. Bentley on November 26, 1937. The claim was not filed 
with the Court of Claims until December 16, 1937, and Plain- 
tiff testified he did not know there had been any delay on 
the part of Mr. Bentley; that he wrote to Mr. Bentley and 
the latter reported he had forgotten to  file it. Plaintiff fur- 

. ther testified that the only trouble with his hand now is the 
disfigurement, and that he can use the hand as well as before 
the operation was had. Plaintiff further testified that he first 
talked to  his Managing Officer, Mr. Russell, about making 
application for an award about four months prior to  the day 
Mr. Bentley was a t  the Institution, i. e. November 26, 1937. 

Mr. G. M. Wells who was employed as an Engineer at 
the Plant, testified that on the night of December 7, 1936 
claimant was employed at the Plant as a coal passer, and 
that a little before midnight claimant showed witness the 
little finger on his left hand; that it was drawn down about 
half closed, and would apparently not straighten out; that 
the other fingers were all right, and that there was no crack, 
cut or bruise on the little finger but just wouldn’t straighten 
out. This witness further testified that he looked at  claim- 
ant’s finger a few nights later, and that the finger continued to 
draw down or close more all the time, and claimant stated he 
was going t o  see a Doctor about it. Witness did not make any 
report in regard to  the matter and testified that claimant 
never talked to  him concerning the injury thereafter until on 
September 27,1939 when he was called as a witness. 

Mr. Wells further testified that claimant was wearing 
gloves on the night in question, and from time to time, be- 
tween wheeling loads of coal, would go into the Power House 
and wheel ashes, Plaintiff being permitted to go into the 
Power House at  any time to get warm. 

Cousel f o r  Plaintiff in his Brief and Argument makes no 
contention for compensation for disfigurement, but claims 
actual damages for loss of wages and expenses amounting to 

I 
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a total of One Hundred Seventy-three anti 77/ 100 ($173.77) 
Dollars. 

The Attorney General contends that the court has no 
jurisdiction to make an award under the terms of the Work- 
m e n , ~  Compensation Act, for the reason that the injury com- 
plained of is alleged to have occurred on December 7, 1936, 
and the claim was not filed with this court until December 
16, 1937, i.e. more than one year after the alleged injury 
complained of. Claimant contends that he entmsted his claim 
to  a fellow-employee of the Department of Public Welfare, 
i.e. Mr. Bentley; that it was the latter% negligence which 
caused the claim not to be filed within the limitation of one 
year, and that the Doctrine Estoppel in Pais should apply 
to the State, inasmuch as the delay and omission was an act 
of an employee of respondent. 

When claimant notified his superior oEcer Mr. Russell of 
his intention to seek redress from the State, he was comply- 
ing with the requirements of the Compensation Act in giving 
notice to his employer of such intention, but when he advised 
with Mr. Bentley as to his legal rights, rind selected him as 
his emissary to help draft and file his claim in the Court of 
Claims, he made Mr. Bentley his own agent for such pur- 
pose, and whatever Mr. Bentley did o r  failed to do in filing 
plaintiff’s claim was done by him not as an officer or  em- 
ployee of the State, but as agent for plaintiff. The date of 
the alleged injury is stated as December 7, 1936 (presuming 
the allegation in the complaint of Janu,ary, 1934 to be an 
error), and the claim was not filed until December 16, 1937. 
The right to  an award.herein is claimed by virtue of the 
terms of the Workmen’s Compensation Act. Under such Act 
the claim must be filed within one year from the date of acci- 
dent, and this court has no legal right or  authority to ex- 
tend or broaden such limitation of time. 

As the claim will be dismissed for lack of jurisdiction, 
no further consideration will be given the question as to 
whether the evidence would or would not support an award 
on the merits. 
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(No. 35104la imant  awarded $1,197.77.) 

AUGUST BILLEK, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion pled Nwvember IS, 1940. 

Claimant, pro se. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 

WOBKMEN’S COMPENSATION ACT-when award may be made for total tem- 
porary disability and loss of fingers under. Where employee of State sustains 
accidental injuries, arising out of and in the course of his employment, while 
engaged in  extra-hazardous employment, resulting in  total temporary dis- 
ability and loss of two fingers, an  award may be made for compensation 
therefor, in  accordance with the provisions of the Act, upon compliance by 
employee with the requirements thereof. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

For more than one year prior to March 27, 1940, claim- 
ant was employed as an automobile mechanic by the Division 
of Highways, Bureau of Machinery, at its central garage in 
the City of Springfield. On the last mentioned date, while 
engaged in operating a milling machine in the performance 
of his duties, claimant’s left hand was drawn into the ma- 
chine, whereby he sustained injuries to the first and second 
fingers of the left hand, which thereafter required th9 ampu- 
tation of the first finger at  the middle joint, and the amputa- 
tion of the second finger at  the middle of the middle phalanx. 
The third finger of the left hand was lacerated but no perma- 
nent disability resulted therefrom. Claimant was immedi- 
ately taken to St. John’s Hospital in Springfield, where he 
remained until April 1, 1940. On May lst,  1940 he returned 
to his work with the Division of Highways, and now asks for  
compensation f o r  the injuries sustained by him as aforesaid. 

Upon consideration of the record the court finds: 
.That on March 27, 1940 claimant and respondent were 

operating under the provisions of the Workmen’s Compensa- 
tion Act of this State; that on said date the claimant sus- 
tained accidental injuries which arose out of and in the course 
of his employment; that notice of the accident was given to 
said respondent and claim for compensation on account 
thereof was made within the time required by the provisions 
of said Act; that the earnings of the claimant during the year 

, I 
Assistant Attorney General, f o r  respondent. 

1 

I 
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preceeding the accident were $2,118.27 :,-and his average 
weekly wage was ‘$40.73; that claimant. a t  the time of the 
injury was forty-two years of age and had one child under 
the age of sixteen years; that necessary first aid, medical, 
surgical and hospital services were provided by the respond- 
ent; that claimant was temporarily totally disabled from the 
date of his injury as aforesaid, to May lst ,  1940, to-wit, for a 
period of four and six-sevenths weeks; that he also suffered 
the loss of more than one phalange of the first and second 
fingers of his left hand, which, under Paragraph E-7 of Sec- 
tion 8 of the Compensation Act is considered the loss of the 
entire fingers. 

We further find that the claimant is entitled to have and 
receive from the respondent the sum of !b16,50 per week for 
four and six-sevenths weeks for total temporary disability, 
in accordance with the provisions of Paragraph (b) of Sec- 
tion 8 of the Compensation Act, and the further sum of 
$16.50 per week for a period of seventy-five (75) weeks for 
the loss of the first and second fingers o €  his left hand, in 
accordance with the provisions of Paragraphs E-2 and E-3 of 
Section 8 of the Compensation Act. 

We further find thai the claimant ha?; been paid the sum 
of $119.87 for non-productive time, which must be considered 
as payment of compensation and deducted from the amount 
which he is entitled to have and receive as above set forth. 

We further find that thirty-three (33) weeks’ compensa- 
tion has accrued to November 13, 1940, and that the amount 
due on account thereof, namely, Five Hundred Forty-four 
Dollars and Fifty Cents ($544.50), less the sum of One Hun- 
dr.ed Nineteen Dollars and Eighty-seven Cents ($119.87) 
heretofore paid to claimant as aforesaid, to-wit, the net 
amount of Four Hundred Twenty-four :Dollars and Sixty- 
three Cents ($424.63), is payable forthwith, and the balance of 
said compensation, to-wit, the sum of Seven Hundred Sev- 
enty-three Dollars and Fourteen Cents (!$773.14), is payable 
in weekly installments of Sixteen Dollars and Fifty Cents 
($16.50) commencing November 20, 1940. 

Award is therefore entered in favor of .the claimant 
August Billek for the sum of Eleven Hundred Ninety-seven 
Dollars and Seventy-seven Cents ($1,197.77), payable as fol- 
lows, to-wit : 
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The sum of Four Hundred Twenty-four Dollars and 
Sixty-three Cents ($424.63) is payable forthwith, being the 
amount of compensation which has accrued to November 13, 
1940, less the amount heretofore paid as above set forth. 

The balance of Seven Hundred Seventy-three Dol- 
lars and Fourteen Cents ($773.14) is payable in forty-six 
(46) weekly installments of Sixteen Dollars and Fifty Cents 
($16.50), commencing November 20, 1940, and one final in- 
stallment of Fourteen Dollars and Fourteen Cents ($14.14). 

This award, being subject to  the provisions of an Act en- 
titled “An Act Making an Appropriation t o  Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,” (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180-181) 
and being subject also to the terms of an Act entitled “An 
Act Making Appropriations to  the Auditor of Public Ac- 
counts for the Disbursement of Certain Monies Until the 
Expiration of the First Fiscal Quarter After the Adjourn- 
ment of the Next Regular Session of the General Assembly,” 
approved July lst, 1939 (Session Laws 1939, page 117) ; and 
being, by the terms of the first mentioned Act, subject to the 
approval of the Governor, is hereby, if and when approval is 
given, made payable from the appropriation from the Road 
Fund in the manner provided by the foregoing Acts. 

a )  

b) 

(No. 3544-Claimant awarded $324.81.) 

GLENN DTJCEY, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed Dacembei- IO, 1940. 

C. E. CORBETT, for claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

WORKMEN’S CONPENSATION ACT-when award may be made for  paytial loss 
of finger under. Where employee of State sustains accidental injuries, arising 
out of and in the course of his employment, while engaged in extra-hazardous 
employment, resulting in loss of part of finger, an award may be made for 
compensation therefor, in accordance with the provisions of the Act, upon 
compliance by employee with the requirements thereof. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 
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For more than a year prior to May 17, 1940, claimant was 
in the employ of respondent, first’ as a highway patrolmans’ 
helper, and subsequent to March 1, 1940 as maintenance 
patrolman. On the morning of May 17, 1940 claimant was 
working on S. B. I. Route 47 near Bemeat, in Piatt County, 
and while unhitching the road grader from the maintenance 
truck in his charge, the stand upon which the grader was 
resting swung down and caught the first finger of claimant’s 

such finger so that the terminal phalanx thereof had to  be 
amputated. Claimant’s injuries were sustained on a Friday 
and he was absent froin work until the next Monday when 
he resumed his former employment. No deduction was made 
from his regular wages for the time he was absent from his 
work as aforesaid. 

Upon a consideration of the facts in the record, we find 
as follows: 

That on May 17,1940 claimant and respondent were oper- 
ating under the provisions of the Workmen’s Compensation 
Act of this State; that on said date claimant sustained acci- 
dental injuries which arose out of and in the course of his 
employment; that notice of the accident was given to said 
respondent and claim for compensation on account thereof 
was made within the time required by the provisions of such 
Act; that claimant was in the employ o €  the respondent in 
the grade in which he was employed at the time of the acci- 
dent for less than one,year; that the annual earnings of 
persons of the same class in the same employment and same 
location during the year prior to May 17, 1940, was $1,620.00; 
that claimant’s annual earnings, within the meaning of those 
words as used in the Workmen’s Compensation Act were 
$1,620.00; that his average weekly wage was $31.15; that 
claimant at the time of the accident was thirty-three (33) 
years of age, and had no children under the age of sixteen 
(16) years; that necessary first aid, medical, surgical and hos- 
pital services were provided by respondent; that claimant 
was temporarily totally disabled from the date of his injury 
as aforesaid to May 20, 1940; that he sufEered the loss of the 
first phalange of the first finger of the left hand which, under 
Paragraph E-6 of Section 8 of the Compensation Act is con- 
sidered to be equal to the loss of one-half of’such finger. 

I 

I left hand between the grader tongue and the stand, crushing 
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We further find that the period of claimant’s temporary 
total incapacity fo r  work was not more than six working days, 
and that therefore he is not entitled to receive from respond- 
ent any compensation for such temporary total incapacity. 

We further find that claimant is entitled ‘to have and 
receive from the respondent for the loss of one-half of the 
first finger of his left hand, the sum of Sixteen Dollars and 
Fifty Cents ($16.50) per week for a period of twenty (20) 
weeks, commencing May 18, 1940, pursuant to  the provisions 
of Paragraphs E-2, E-6 and L of Section Eight (8) of the 
Workmen’s Compensation Act. * 

We further find that the claimant has been paid the sum 
of Five Dollars and Nineteen Cents ($5.19) for non-produc- 
tive time which must be considered as payment of compen- 
sation, and deducted from the amount which he is entitled to 
have and receive as above set forth. 

We further find that all of the compensation due to claim- 
ant as aforesaid has accrued at this time. 

Award is therefore entered in favor of the claimant, 
Glenn Ducey, for the sum of Three Hundred Twenty-four Dol- 
lars and Eighty-one Cents ($324.81). 

This award, being subject to the provisions of an Act 
entitled “An Act Making an Appropriation t o  Pay Compen- - 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof, ” (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180-181), 
and being subject also to the terms of an Act entitled “An 
Act Making Appropriations to the Auditor of Public Ac- 
counts for  the Disbursement of Certain Monies Until the Ex- 
piration of the First Fiscal Quarter After the Adjournment 
of the Next Regular Session of the General Assembly,” ap- 
proved July 1, 1939 (Session Laws 1939, page 117) ; and be- 
ing, by the terms of the first mentioned Act, subject to the 
approval of the Governor, is hereby, if and when approval 
is given, made payable from the appropriation from the Road 
Fund in the manner provided by the foregoing Acts. 
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(No. 3408-Claimant awarded $74 7.20.) 

TERESA GAGEL, Claimant, us. STATE OF ILLINOIS, Respondent. 

Opinion filed December 10, 19~;O. 

JOSEPH W. KOUCEY, for claimant. 

JOHN E. CASSIDY, Attorney General; MAURICE J. WALSH, 
Assistant Attorney General, f o r  respondent. 

WORKMEN'S COMPENSATIOIT AcT--when award m a y  be m a d e  for temporary 
total disability and permanent partaal loss of use of hand t o  employee under. 
Where employee of State sustainsoaccidental injuries arising out of and in 
the course of her employment, while engaged in extra-hazardous employment, 
resulting in temporary total disability and permanent partial loss of use of 
hand, a n  award may be made for compensation therefor, in accordance with 
the provisions of the Act, upon compliance by employee with the requirements 
thereof. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

On December 29, 1938, and for several years prior there- 
to, the claimant, Teresa Gagel, mas in the employ of the re- 
spondent as an attendant at Chicago State Hospital. On the 
last mentioned date, while in the discharge of her duties, she 
slipped and fell and sustained a colles fracture of the right 
wrist. She was taken to  the institution hospital and treated 
by Dr. Sankstone and Dr. Scheffler of the hospital staff. 
X-rays were taken, the fracture reduced, and a cast placed. 
The X-ray showed a typical colles fracture in which the lower 
end of the radius, the smaller fragment, was displaced some- 
what upward and backward; and also showed a small chip 
fracture of the styloid process of the ulna. Thereafter claim- 
ant was given physiotherapy and heat treatments in conjunc- 
tion with massage. Her arm was kept in a sling for a month, 
and four weeks after the date of the accident she returned 
to her usual employment. She received her full pay during 
the time she was incapacitated as above set forth. 

The only medical testimony in the record is the testimony 
of Dr. Milton Scheffler who a t  the time of the accident was 
one of the physicians on the staff of the institution, and Dr. 
Albert C. Field who testified as an expert. Both doctors are 
substantially in accord as to  their findings. 

Upon consideration of the facts in the record we find 
as follows: 
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That on December 29,1938 claimant and respondent were 
operating under the provisions of the Workmen’s Compensa- 
tion Act of this State; that on such date claimant sustained 
accidental injuries which arose out of and in the course of 
her employment; that notice of the accident was given to  said 
respondent, and claim for compensation on account thereof 
mas made within the time required by the provisions of such 
Act; that the earnings of the claimant during the year pre- 
ceding the accident were $972.00, and her average weekly 
wage was $18.70; that claimant at  the time of the injury was 
fifty-nine (59) years of age; that all necessary first aid, medi- 
cal, surgical and hospital services were provided by the re- 
spondent; that claimant was temporarily totally disabled 
from from the date of her injury as aforesaid to  January 27, 
1939, to wit, for  a period of four (4) weeks; that she also 
suffered the permanent loss of fifty per cent (50%) of the 
use of the right hand. 

We further find that claimant is entitled to have and re- 
ceive from the respondent the sum of Nine Dollars and 
Thirty-five Cents ($9.35) per week for three (3) weeks for 
temporary total disability, in accordance with the provisions 
of Paragraph (b) of Section eight (8) of the Compensation 
Act, and the further sum of Nine Dollars and Thirty-five 
Cents ($9.35) per week for  a period of eighty-five (85) weeks 
for the permanent loss of fifty per cent (50%) of the use of 
the right hand, in accordance with the provisions of Para- 
graph E-12 of Section Eight (8) of such Act. 

We further find that the claimant has been paid the sum 
of Seventy-five Dollars and Sixty Cents ($75.60) for non-pro- 
ductive time which must be considered as payment of compen- 
sation and deducted from the amount which she is entitled to 
have and receive as above set forth. 

We further find that all of the compensation due to claim- 
ant as aforesaid has accrued at this’time. 

Award is therefore entered in favor of the claimant, 
Teresa Gagel, f o r  the sum of Seven Hundred Forty-seven Dol- 
lars and Twenty Cents ($747.20). 

This award, being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,” (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180-181), 

3 
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and being subject also to  the terms of an Act entitled “An 
Act Making Appropriations to the Auditor of Public Ac- 
counts for the Disbursement of Certain Monies Until the Ex- 
piration of the First Fiscal Quarter After the Adjournment 
of the Next Regular Session of the General Assembly,’’ ap- 
proved July 1, 1939 (Session Laws 1939, page 117) ; and be- 
ing, by the terms of the first mentioned Act, subject to the 
approval of the Qovernor, is hereby, if and when approval 
is given, made payable from the appropriation from the Gen- 
eral Fund in the manner provided by the foregoing Acts. 

(No. 3476-Claimant awarded $504.48.) 

MARY LEAVITT, Claimant, vus. STATE OF ILLINOIS, Respondent. 
Opinion filed December 10, 194.0. 

JOSEPH W. KOUCICY, f o r  claimant. 

JOHN E. CASSIDY, Attorney General ; MAURICE J. WALSH, 
Assistant Attorney General, for respondent. 

WORKMEN’S CONPENSATION AcT-wken award m a y  be made f o r  temporary 
total disabiritg amd permanent partial loss of use of hand. Where employee of 
State sustains accidental injuries, arising out of and in the course of her em- 
ployment, while engaged in  extrd-hazardous employment, resulting in tem- 
porary total disability and permanent partial loss of use of hand, an award 
for compensation therefor may be made, in accordance with the provisions of 
the Act, upon compliance by  employee with the requirements thereof. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

On April 12, 1939, and for  several years prior thereto, 
the claimant mas in the employ of respondent a t  the Chicago 
State Hospital as a laundry worker. On the last mentioned 
date, while in the performance of her duties, her left hand 
was caught in a shirt press, whereby the dlorsal surface of the 
left hand and the fingers thereof were burned. 

Claimant was immediately taken to the institution hos- 
pital and treated by Dr. Scheffler, a member of the medical 
staff of the institution. She remained in the hospital from 
April 12th to May 9th, and returned to her regular duties on 
May 22d. She was paid her regular wages during the time 
she was incapacitated as aforesaid. 
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The medical testimony consists of the testimony of Dr. 
Albert C. Field who testified on behalf of the claimant, and 
Dr. Milton Scheffler who was called on behalf of respondent. 

Upon a consideration of the facts in the record, we find 
as follows: 

That on April 12, 1939 claimant and respondent were 
operating under the provisions of the Workmen’s Compensa- 
tion Act of this State; that on such date claimant sustained 
accidental injuries which arose out of and in the course of 
her employment; that notice of the accident was given to said 
respondent and claim for compensation on account thereof 
was made within the time required by the provisions of such 
Act; that the earnings ,of the claimant during the year pre- 
ceding the accident were $972.00, and her average weekly 
wage was $18.70; that claimant a t  the time of the injury was 
fifty-nine (59) years of age; that all necessary first aid, medi- 
cal, surgical and hospital services were provided by the re- 
spondent ; that claimant was temporarily totally disabled from 
the date of her injury as aforesaid to May 22, 1939, to wit, 
for a period of five and three-sevenths weeks; that she also 
suffered+he permanent loss of thirty-five per cent (357%) of 
the use of her left hand.J 

We further find that claimant is entitled to have and re- 
ceive from the respondent the sum of Nine Dollars and 
Thirty-five Cents ($9.35) per week for a period of five and 
three-sevenths weeks for temporary total disability, in 
accordance with the provisions of Paragraph (b) of Section 
eight (8) of the Compensation Act, and the further sum of 
Nine Dollars and Thirty-five Cents ($9.35) per week for a 
period of fifty-nine and one-half (59%) weeks for the per- 
manent loss of thirty-five per cent (35%) of the use of the 
left hand, in accordance with the provisions of Paragraph 
E-12 ofi Section eight (8) of such Act. 

We further find that claimant has been paid the sum of 
One Hundred Two Dollars and Sixty Cents ($102.60) for non- 
productive time which must be considered as the payment of 
compensation and deducted from the amount which she is 
entitled to have and receive as above set forth. 

We further find that all of the compensation due to claim- 
aqt as aforesaid has accrued at  this time. 

Award is therefore entered in favor of the claimant, Mary 
Leavitt, for the sum of Five Hundred Dollars and Forty- 
eight Cents ($504.48). 
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This award, being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing for  the 
Method of Payment Thereof,’’ (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 3.27, Pars. 180-181), 
and being subject also to the terms of an Act entitled “An 
Act Making Appropriations to the Auditor of Public Ac- 
counts for the Disbursement of Certain Monies Until the Ex- 
piration of the First Fiscal Quarter After the Adjournment of 
the Next Regular Session of the General Assembly,’” ap- 
proved July 1, 1939 (Session Laws 1939, page 117) ; and be- 
ing, by the terms of the first mentioned Act, subject to  the 
approval of the Governor, is hereby, if and when approval is 
given, made payable from the appropriation from the Gen- 
eral Fund in the manner provided by the foregoing Acts. 

(No. 3058-Claimant awarded $3,660.40 and pension.) 

LEE ARNOLD, Claimant, ‘us. STATE OF ILLINOIS, Respondent. 
Opinion. filed December 12, 19’iO. 

JACOB BASKIN and LEONARD J. GROSSMAN, for claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, for.respondent. 

WORKMEN’S COMPENSATION ACT-employee under ?-endere& wholly aizd per- 
manently incapable of work as  result of acczdent under-when award for such 
disability, including pension rimy be made. Where employee of State sus- 
tains accidental injuries, arising out of and in  the course of his employment, 
while engaged in extra-hazardous employment, resulting in total permanent 
disability, an award for compensation for  such disability may be made, 
including pension, in accordance with the provisions of the Act, upon com- 
pliance by employee with the terms thereof. 

MR. JUSTICE LINSCOTT delivered the opinion of the court : 

An opinion was filed in this cause on September loth, 
1940. Thereafter, upon petition of the respondent, rehearing 
was allowed. Upon rehearing the following opinion is sub- 
stituted f o r  the original opinion herein : 

The claimant, Lee Arnold, filed his complaint in this 
court seeking an award in the sum of $10,000.00 for  disabili- 
ties alleged to have been sustained as the result of injuries 
received while in the employ of the State of Illinois. 
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We find the facts to be that on February 18, 1936, the 
claimant, Lee Arnold, was in the employ of the State of Illi- 
nois as a truck driver for the Division of Highways, Depart- 
ment of Public Works and Buildings; that he was then 
married and had five children under sixteen years of age. It  
was stipulated that claimant’s employment was seasonal, and 
that his earnings for the purpose of computing compensation 
amounted to $5.20 pen day on the basis of 200 days employ- 
ment per year. Claimant had worked for the State but nine 
days prior to February 18, 1936, and on that date he was 
operating a truck and snow plow, clearing the highway of 
snow. The nose of the plow struck an expansion plate on a 
bridge floor and the plow overturned. The claimant and his 
helper got out of the overturned truck, and claimant then 
attempted to  cut the hose leading to  the radiator in an effort 
to drain the radiator to prevent it from freezing, the tempera- 
ture at that time being about 24 degrees below zero. While 
the claimant was endeavoring to  cut this hose a barrel of tar, 
which the evidence showed weighed from 300 to  600 pounds, 
struck the claimant in the back in the lower part of the 
spine. Help was obtained and claimant was taken to  a neigh- 
boring farm-house and Dr. Edgecomb of Ottawa was sum- 
moned. Claimant was then removed in an ambulance to a 
hospital at Ottawa, where he was confined fo r  five weeks. I 

Dr. Christian was called into the case and claimant was 
placed in a plaster cast. About two weeks later claimant was 
transferred to the care of Dr. H. B. Thomas, a noted physi- 
cian and surgeon, and was taken and confined to St. Luke’s 
Hospital in Chicago, where another plaster cast was applied. 
It appears from the evidence that claimant remained in this 
hospital for a week and was taken home. He made periodical 
trips to  the hospital in Chicago at two week intervals until 
November 28, 1936, for the purpose of receiving treatments 
and care from Dr. Thomas. 

The respondent furnished all1 the hospitalization and 
medical care received by the claimant prior to November 28, 
1936, and the claimant was paid $499.60 compensation during 
the period between February 18th and November 28, 1936. 

Claimant testified that since the latter date he purchased 
a heat lamp machine for $222.00, but there is nothing in the 
record to  indicate that he was instructed to purchase such 
lamp by the respondent, nor that the purchase thereof was 
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necessary or was advised by any of his physicians; nor is 
there anything in the record to indicate that the price paid 
therefor was the fair and reasonable value thereof, o r  what it 
is fairly and reasonably worth at the present time. Claimant 
also testified that since November, 1936, he has visited his 
family physician on approximately ten clccasions at a cost 
of $2.00 for  each visit; also that since November 30, 1937, he 
earned approximately $20.00 o r  $25.00 over a period of three 
o r  four months acting as business agent for the Retailers 
Clerks’ Union. The amount paid by claimant for medical 
services is offset by the amount earned by him as aforesaid, 
and the evidence in the record does not justify an award f o r  
the amount paid by claimant f o r  the lamp in question. 

The claimant testified on January 26, 1939, that his con- 
dition had not improved since the time he originally testified 
in November, 1937 ; that since the last mentioned date he had 
attempted to  drive his father-in-law’s truck on several differ- 
ent occasions, and had attempted to  do other work. He tes- 
tified that he could drive a truck f o r  fifteen or twenty minutes 
ahd then the pain would become so severe that it would be 
necessary for him to quit. 

The medical testimony is not in harmony. Eminent 
physicians have given conflicting opinions-one to  the effect 
that since November 28, 1936, claimant has been cured ; 
others of equal renown, experience and training deny this. 

This court had Dr. Magnuson of the :Passavant Hospital 
in Chicago examine the claimant and report direct to the 
court, and considering the testimony of the doctors and the 
testimony of the claimant, we find that claimant is now inca- 
pacitated from performing the duties of his previous em- 
ployment; that he cannot do any work which involves stoop- 
ing o r  lifting for any considerable length of time, without 
completely incapacitating himself. We find that there is a 
direct causal connection between the injury he received a t  the 
time the heavy barrel rolled upon him ant1 his present condi- 
tion. In the opinion of Dr. Paul B. Magnuson, claimant’s 
condition is permanent, but he felt there was something that 
could be done to improve it, and possibly take him out of the 
permanent disability class ; that is, permanent immobilization 
of the lumbo-sacral joint, by fusion o r  bone graft, o r  both, 
as may be indicated upon exposure of the bone and its joints. 
Dr. Magnuson is of the opinion that claimant is wholly inca- 
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pable of performing the work he was doing prior to the 
injury, but states that probably he could do desk work, check- 
ing goods in and out, o r  the like, where he would be on his 
feet part time and sitting down part of the time, without 
bearing any weight over a number of consecutive hours. Dr. 
Magnuson also found that the claimant had a constant spot 
of tenderness and pain, which was localized on successive 
examinations repeated twice on two successive days by Dr. 
Stinchfield, his associate, and himself; that this spot does 
not vary; and connected with this spot of tenderness the 
claimant gives signs and symptoms which check up with in- 
jury to the joints in the lumbo-sacral region; that he had 
paralysis following the injury, with incontinence of urine and 
feces; that in other words, he had an actual’concussion of the 
cord at the point which involved the cauda equina a t  the point 
where he now complains of pain; that he has muscle spasm 
which limits the whole motion of the spine, and in repeatedly 
putting him through motions of the spine, including the con- 
fusion tests with him in various positions where he could not 
realize what the phjrsician was actually doing with his back, 
the pain occurred on the application of pressure on these 
joints. The evidence shows that the claimant is still wearing 
a steel brace. Dr. Magnuson concluded that the claimant has 
a loose lumbo-sacral joint, in all probability due t o  rupture 
of the ligaments a t  the time of the injury; that it is only the 
bones that show in the X-ray, and rupture of the ligaments 
in this region is more serious than a fracture, provided the 
bone is not crushed, because ligaments do not heal as well as 
bone, and give longer disability and more permanent 
disability. 

The claimant is now 32 years of age, weighs 145 pounds, 
and is five feet eleven and one-half inches tall. From the 
record it appears that he had always been engaged in manual 
labor, and that he only went through the eighth grade at 
school; and that he is now willing to submit to an operation. 

As we understand it, Dr. Magnuson is of the opinion that 
after any operation there will still be a period of continued 
disability and pain, in which manual labor is impossible even 
though the operation were a success. This operation would 
call fo r  a bone graft from Lee Arnold’s thigh into his back, 
and after that claimant would be put in a plaster cast and a 
new brace would be necessary, as a brace is still needed, but 

‘ 
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of a different type from the one originally prescribed by 
Dr. Thomas. The question of what the result of an operation 
suggested by Dr. Magnuson would be, is largely a matter of 
conjecture. 

After considering all of the evidence in the case, we find 
that on February 18, 1936, claimant and respondent were 
operating under the provisions of the Workmen’s Compensa- 
tion Act; that on said date claimant sustained accidental in- 
juries which arose out of and in the course of his employ- 
ment ; that notice of the accident was given to said respondent 
and claim for compensation on account thereof was made 
within the time required by the provisions of such Act; that 
claimant’s annual earnings, computed in accordance with 
paragraph (e)  of Section 10 of the Worknaen’s Compensation 
Act, were $1,040.00, and his average weekly wage was $20.00; 
that claimant at the time of the injury was 28 years of age 
and had five children under the age of 16 years, to wit: Ger- 
trude Ann, 8; Mary Lou, 5; Eileen, 6 ;  Jackie Lee, 2 ;  and 
John Robert, 8 months ; that all medical, surgical and hospital 
services were provided by the respondent. 

We further find that as the result of such accident 
claimant has sustained a complete disability which renders 
him wholly and permanently incapable of work; that under 
the provisions of Section 8, paragraph (f )  of the Compensa- 
tion Act, as construed by our Supreme Court in the case of 
Moweaqua Coal Co. vs. Imd. Corn., 360 Ill. 194, and in the case 
of l’ruax-Traer Coal Co. vs. Imd. Conz., 362 Ill. 75, the claim- 
ant is entitled to  the sum of Forty-one Hundred Sixty Dollars 
($4,160.00), less the sum of Four Hundred Ninety-nine Dol- 
lars and Sixty Cents ($499.60) heretofore paid by respondent, 
to wit, the net amount of Thirty-six Hundred Sixty Dollars 
and Forty Cents ($3,660.40), for complete and permanent 
disability, payable in weekly installments of Fourteen Dollars 
($14.00) per week, and thereafter a pension during life 
annually in the amount of Three Hundred Thirty-two Dollars 
and Eighty Cents ($332.80), payable monthly. 

We further find that the sum of $499.60 has been paid to 
claimant as aforesaid ; that Two Hundred Fifty-one (251) 
weeks ’ compensation, amounting to Thirty-five Hundred 
Fourteen Dollars ($3,514.00), has accrued to December 11, 
1940, and that said sum, less $499.60 heretofore paid to the 
claimant as aforesaid, to  wit, the sum of Three Thousand 
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Fourteen Dollars and Fourteen Cents ($3,014.14), is payable 
at this time; and the balance of Six Hundred Forty-six Dol- 
lars ($646.00) , payable in f orty-six (46) weekly installments 
of Fourteen Dollars ($14.00), and one final installment of 
Two Dollars ($2.00). After such final installment is paid 
claimant is entitled to  an annual pension of Three Hundred 
Thirty-two Dollars and Eighty Cents ($332.80), payable in 
monthly installments of Twenty-seven Dollars and Seventy- 
three Cents ($27.73) during the term of his natural life. 

Award is therefore entered in favor of the claimant, Lee 
Arnold, for the total sum of Thirty-six Hundred Sixty Dol- 
lars and Forty Cents ($3,660.40) and a pension for life, pay- 
able as follows : 

a) The sum of $3,014.40 is payable forthwith, for com- 
pensation which has accrued. from February 19, 1936, to 
December 11, 1940, less the sum of $499.60 heretofore paid to 
claimant as aforesaid. 

b) The sum of $646.00 payable in 46 weekly installments 
of $14.00 per week, commencing December 18, 1940, and one 
final installment of $2.00. 

After the last installment of such compensation has been 
paid as aforesaid, the claimant, Lee Arnold, shall be paid an 
annual pension fo r  and during his natural life in the sum of 
$332.80, payable in monthly installments of $27.73, commenc- 
ing one week after the payment of the aforementioned final 
installment of $2.00. 

It is further ordered that if the said Lee Arnold here- 
after returns to work, or is able to  do so, and earns, or is able 
to earn, as much as before the injury, payments under this 
award shall cease ; and if said Lee Arnold returns to work, or 
is able to do so, and earns, o r  is able to earn, part but not 
as much as before the injury, this award shall be modified so 
as to  conform to an award under paragraph (d) of Section 
eight (8) of the Compensation Act. 

It is further ordered that this court retain jurisdiction 
of this cause for the making of such other and further orders 
herein as may be in accordance with the provisions of the 
Workmen’s Compensation Act of this State. 

This award, being subject to  the provisions of an Act 
entitled “An Act making an Appropriation t o  Pay Compen- 
sation Claims of State Employees and providing for the 
Method of Payment Thereof’’ (Illinois Revised Statutes, 
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1939, Bar Association Edition, Chapter 127, Pars. 180-HI), 
and being subject also to the terms of an Act entitled “An 
Act making Appropriations to the Auditor of Public Accounts 
f o r  the Disbursement of Certain Monies iintil the Expiration 
of the First Fiscal Quarter after the Adjournment of the next 
Regular Session of the General Assembly, ” approved July 1, 
1939 (Session Laws 1939, page 117) ; and being, by the terms 
of the first mentioned Act, subject the approval of the Gov- 
ernor, is hereby, if and when approval is given, made payable 
from the appropriation from the Road Fund in the manner 
provided by the foregoing Acts. 

I MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 

I (No. 3418-Claimant awarded $1,314.26.) 

DELIA CHOATE, Claimant, ‘us. STATE OF ILLINOIS, Respondent. 
Opinion filed December 12, 19.tO. 

JOSEPH W. KOUCKY, f o r  claimant. 
JOHN E. c ~ ~ ~ ~ ~ ~ , ’ A t t o r n e y  General ; MAURICE J. WALSH, 

Assistant Attorney General, for respondent. 
WOBKMEN’S COMPENSATION ACT-anjury sustained on prehnises of employer 

-hila on  way t o  wash  room--when accident arising out of and in the  course 
of e m p l o y m e n t - - w h e n  award may be made for compensation f o r  temporary 
total disabilitv and permanent partial loss of use of leg. Where employee of 
State, engaged in extra-hazardous employment, sustains accidental injury on 
premises of employer, before completion of her work for the day and while 
on way to wash room, resulting in temporary total disability and permanent 
partial loss of use of leg, such accident arises out of and in the course of her 
employment and an award for compensation may be made therefor, in ac- 
cordance with the provisions of the Act, upon her compliance with the 
requirements thereof. 

I 

the court: 
For about eleven years prior to October 20, 1938, claim- 

ant was in the employ of respondent as a cook at Chicago 
State Hospital. 

At  such institution the interior entrance to the dining room, 
the bathroom, and the stairway to the basement, is from the 
main hall. The door to the bathroom and the door to the 
basement stairway are about two or three feet apart, the 
bathroom door being closest to the dining room. 
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Claimant’s duties for the day ended at 6:30 P. M. About 
6:lO or 6:15 P. M., on said 20th day of October, A. D. 1938, 
she was ready to go home and was proceeding from the din- 
ing room down the hallway, with the intention of going to the 
bathroom, but inadvertently passed the bathroom door and 
opened the door leading to the basement steps. The basement 
light was not burning at  the time. Thinking that she was at 
the bathroom, claimant stepped forward, and fell down the 
steps, and thereby sustained injuries to her back, as well as 
to both legs. 

She was immediately taken to  the institution hospital 
where she was examined by Dr. Sinai. The next day she was 
examined by Dr. Scheffler, a member of the institution staff, 
who bandaged her side and placed a hot pack on her right 
leg, which was continued f o r  about two or three weeks. 
Claimant left the hospital on November 25th and returned to 
her work on December 1, 1938. During all of the time she 
was incapacitated for work as aforesaid, she was unda- the 
care of Dr. Scheffler, and received her regular pay. 

Claimant asks compensation for temporary total dis- 
ability during the time she was incapacitated for  work as 
aforesaid, and also for the permanent loss of fifty per cent 
(50%) of the use of her right leg, and for the permanent loss 
of twenty-five per cent (25%) of the use of her left leg. 

The Attorney General contends that the accident did not 
arise out of and in the course of claimant’s employment, and 
that the medical testimony does not show a causal connection 
between the accident in question and the present condition 
of the claimant. 

With reference to  accidents arising out of and in the 
course of the employment of the employee, Angerstein in his 
work “The Employer and the Workmen’s Compensation Act 
of Illinois,” Section 111, page 240, said: 

“Although the Compensation Act provides compensation to employees only 
for accidental injuries arising out of and in the course of their employment, 
yet i t  is not necessary that the employee be in the actual performance of his 
work. ‘It is well recognized that there are intervals or periods when the 
employee is not in the actual performance of work, and yet he is in the 
course of employment, as for  example when the employee is ministering to 
such personal wants as getting a drink, eating his lunch, particularly upon 
the employer’s premises, or resting at proper intervaIs, or going to a toilet, 
etc., subject of course to the usual limitations that  he does not go t o  for- 
bidden or improper places upon the premises, or unnecessarily increase the  
hazard or danger. 
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It is the general rule that all such acts by the employee while on the 
employer’s premises as are reasonably necessary to his health and comfort, 
a re  incidental to his employment and are contemplaled by the employer and 
the employee as a part of their contractual relation. It is, therefore, the  
rule that such acts by the employee as eating lunch during the lunch period 
on the employer’s premises, or getting a drink, going to a toilet, protecting 
himself from excessive cold when a t  a place provided by the employer, or 
which the employees customarily use, are incidents of the employment and 
when accidental injuries occur during such time, the employer is liable for 
compensation.” 

The rule announced by Angerstein is supported by 
numerous decisions of our Supreme Court. Humphrey vs. 
I%d. Corn., 285 Ill. 372; M t .  Olive Coal Co. vs. Irzd. Corn., 355 
Ill. 222; Wabash Ry. Co. vs. Irzd. Com., 360 Ill. 192. 

In  speaking of the same question, our Supreme Court in 
the case of Ur~iom Stamh Co. vs. Ind. Corn., 344 111. 77, said: 

“Where an  employee is injured at  a ilace where he reasonably may be 
and while he reasonably is fulfilling the duties of his employment or is 
engaged in doing something incidental to it, he is injured in the course of 
his employment.” 

This rule was also recognized and applied in the case of 
Wabash Ry. Co. vs. Imd. Com., 360 Ill. 192. 

In  the present case the accident in question occurred in 
the building where claimant was employed, about fifteen o r  
twenty minutes before the end of the day’s work; claimant 
mas just getting ready to leave t‘he institution, had left the 
dining room, and intended t o  go to  the bathroom but inad- 
vertently opened the wrong door and fell down the basement 
stairway. 

We feel that the case clearly comes within the rule as 
stated by Angerstein, and the aforementioned decisions of 
our Supreme Court, and that the injury in question arose out 
of and in the course of claimant’s employment. 

With reference to  the causal connection between the 
claimant’s present condition and the accident in question, it 
appears from the evidence that claimant is fifty-seven years 
of age, and weighs 195 pounds; that she is now partially dis- 
abled in both legs, and that such disability is permanent; that 
prior to the accident in question she never sustained an in- 
jury to either leg, never had any pain therein or  any swelling 
thereof; and that she satisfactorily performed all of the duties 
of her position for about eleven years. 

The evidence further shows that since the accident she 
has had pain in her legs, particularly the right leg; that she 
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has a phlebitis of the right leg; that. she has a limitation of 
motion in both legs; that her legs are swollen most, of the time, 
particularly the right leg; that she feels very stiff and has 
difficulty in moving about. 

In our judgment, the evidence in the record satisfactorily 
shows a causal connect;’on between the claimant’s present con- 
dition and the accident of October 20, 1938. 

The only testimony in the record as to  the extent of 
claimant’s disability, other than that of the claimant, js the 
testimony of Dr. Field. From his testimony it satisfactorily 
appears that claimant has sustained the permanent loss of 
fifty per cent (50%) of the use of the right leg, and the per- 
manent loss of twenty per cent (20%) of the use of the left 
leg. 

Upon consideration of the testimony in the record we find 
as follows: 

That on October 20, 1938 claimant and respondent were 
operating under the provisions of the Workmen’s Compensa- 
tion Act of this State; that on such date claimant sustained 
accidental injuries which arose out of and in the course of 
her employment; that notice of the accident was given to  said 
respondent and claim for  compensation on account thereof 
was made within the time required by the provisions of such 
Act; that the earnings of the claimant during the year next 
preceding the injury in accordance with the stipulation of the 
parties hereto, were $1,065.00 and her, average weekly wage 
was $20.48; that claimant at the time of the injury was fifty- 
seven years of age; that all necessary first aid, medical, sur- 
gical and hospital services were provided by the respondent; 
that claimant was temporarily totally disabled from the date 
of her injury as aforesaid to  December 1, 1938, t o  wit, for a 
period of five and six-sevenths ( 5  617) weeks; that she also 
suffered the permanent loss of fifty per cent (50%) of the use 
of her right leg and the permanent loss of twenty per cent 
(20%) of the use of her left leg. 

We further find that claimant is entitled to have and re- 
ceive from the respondent the sum of $10.24 per week for a 
period of five and six-sevenths (5 6/7) weeks for temporary 
total disability, in accordance with the provisions of Para- 
graph (b) of Section eight (8) of the Compensation Act, and 
the further sum of $10.24 per week for a period of ninety-five 
(95) weeks for the permanent loss of fifty per cent (50%) of 

’ 
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the use of her right leg, and the further sum of $10.24 per 
week for a period of thirty-eight (38) weeks for the per- 
manent loss of twenty per cent (20%) of the use of her left 
leg;-in accordance with the provisions of Paragraph E-15 
of Section eight (8) of such Act. 

We further find that claimant has been paid the sum of 
One Hundred Seven Dollars and Sixty-three Cents ($107.63) 
for non-productive time, which must be ccmsidered as the pay- 
ment .of compensation and deducted from the amount which 
she is entitled to have and receive as above set forth. 

We further find that One Hundred Twelve (112) weeks’ 
compensation, amounting to Eleven Hundred Forty-six Dol- 
lars and Eighty-eight Cents ($1,146.88), has accrued to De- 
cember 12, 1940, and that said sum, less $107.63 heretofore 
paid to claimant as aforesaid, to wit, the ;sum of Ten Hundred 
Thirty-nine Dollars and Twenty-five Cents ($1,039.25), is pay- 
able a t  this time; and the balance of Two Hundred Seventy- 
five Dollars and One Cent ($275.01) is payable in twenty-six 
(26) weekly payments of $10.24 each, commencing December 
19, 1940, and one final installment of $8.7‘7. 

Award is therefore entered in favor of the claimant, Delia 
Choate, for the sum of Thirteen Hundred Fourteen Dollars 
and Twenty-six Cents ($1,314.26) , payable as follows : 

The sum of $1,039.25 is payable forthwith (being the 
amount of compensation which has accrued from October 21, 
1938 t o  December 12, 1940, less the sum (of $107.63 heretofore 
paid to claimant as aforesaid). 

The sum of $275.01 is payable in twenty-six (26) 
weekly installments of $10.24 per week commencing Decem- 
ber 19, 1940, and one final installment of $8.77. 

This award, being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to  Pay Compen- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof, ” (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180-lsl), 
and being subject also to the terms of (an Act entitled “An 
Act Making Appropriations to the Auditor of Public Ac- 
counts for the Disbursement of Certain ]Monies Until the Ex- 
piration of the First Fiscal Quarter Aftei- the Adjournment of 
the Next Regular Session of the General Assembly,’’ ap- 
proved July 1, 1939 (Session Laws 1939, page 117) ; and be- 
ing, by the terms of the first mentioned Act, subject to  the 

a )  

b) 

, 
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approval of the Governor, is hereby, if and when approval 
is given, made payable from the appropriation from the Gen- 
era1,Fund in the manner provided by the foregoing Acts. 

(No. 3279-Claimant awarded $1,187.80.) 

NETTIE SCHLUP, ADMINISTRATRIX OF THE ESTATE OF BARNEY W. LEE, 
DECEASED, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed Dacember 12,  1940. 

DAVIDSON & DAVIDSON and BROWS, HAY & STEPHENS, for 

JOHN E. CASSIDY, Attorney General; GLENN A, TREVOR, 

claimant. 

Assistant Attorney General, fo r  respondent. 
WORKMEN'S COMPENSATION ACT - enaplogee of Divisaon of Highways 

entitled t o  benefits o f -when  award may be made under-including medical 
and funeral expenses. Where employee of State sustains accidental injuries 
arising out of and in the course of his employment, while engaged in extra- 
hazardous employment, from which death subsequently results, an  award for 
compensation may be made therefor, including medical, surgical and hospital 
expense; and where employee left no children or other dependents, for 
expenses of his burial, in accordance with the provisions of the Act, upon 
compliance with the requirements thereof. 

SAME-compensation under accrued and unpasd at time of death of 
employee-pagable to  personal representative. Where compensation for dis- 
ability is due to employee, at time of his death, and such employee leaves 
no children or other dependents, the amount may be paid to  the personal 
representative of said employee. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

On August 14, 1937, one Barney W. Lee was in the 
employ of the respondent &s a laborer in the maintenance 
department of the Division of Highways, and was engaged 
in cutting vegetation on the right-of-way of S. B. I. Route 
No. 127, about seven (7) miles south of the Village of Green- 
ville, in Bond County. The crew foreman had made arrange- 
ments with one of the adjoining property owners t o  provide 
a hay rack and team to move the vegetation off the right-of- 
way, provided the respondent would furnish the help to load 
and unload same. Lee was assigned to the work of assisting 
with the loading and unloading, and was riding on a load 
while the same was being taken from the highway. In  turn- 

I 
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ing off the highway the wagon overturned and Lee was 
thrown onto the concrete pavement, sustaining a contusion 
of the left forehead and temple, as well as an abrasion of the 
face, sprain and torn ligaments of the left wrist, and a sprain 
of the great toe of the right foot. He ’was removed to his 
home in Greenville, where he was attended by Dr. William L. 
Hall, who continued to treat him until September 1, 1937, and 
mho reported on September 6, 1937, that there was no per- 
manent injury. 

Lee returned to work for respondent on October 5th, 1937, 
and continued to work until October 16, 1937, although he 
subsequently testified tbat he never did feel right after the 
accident. 

He continued to receive his regular salary from October 
17, 1937, to April 29, 1938, to wit, the sum of $228.20, which 
being for  non-productive time, must be considered as com- 
pensation and deducted from any award made herein. 

On October 17, 1937, Lee’s sister called Dr. William T. 
Easley, who examined Lee and found him insane. On October 
20, 1937, Dr. H. D. Cartmell of GreenvilWe was also called to  
attend Lee and advised hospitalization and treatment by 
specialists in St. Louis. On October 2113t Lee was taken to 
the Evangelical Deaconess Home and Hospital in St. Louis, 
where he remained until November 19,1937, under the care of 
Dr. L. H. Hempelmann. Dr. Hempelmann called into consul- 
tation Dr. Roland W. Klemme, a specialist in brain surgery. 
At such consultation it was determined. to operate on Mr. 
Lee’s head for the purpose of making a ventriculogram, 
which was done. Thereafter claimant began to improve and 
the operating doctors were of the opinion that he might have 
a complete recovery if he did not return to work too soon. 

Lee returned to his home frdm the hospital on November 
19, 1937, and continued under the care of Dr. Cartmell until 
March 2, 1938. On the last mentioned date, with the acquies- 
cence of the Division of Highways, Lee was taken to Chicago 
for examination by Dr. H. B. Thomas, head of the Depart- 
ment of Orthopedics, College of Medicine, University of 
Illinois, and Dr. H. Douglas Singer, head of the Department 
of Neuropsychiatry, College of Medicine, University of 
Illinois, and remained in Chicago until the evening of March 
7, 1938. Thereafter Dr. Singer reported to Dr. Thomas that 
in his opinion the injury sustained by claimant was the actual 

I 



SCHLUP ET AL. v. STATE OF ILLINOIS. 357 

cause of his disability, and thereafter Dr. Thomas reported 
to the Division that “the disability of which the claimant com- 
plains is due to his cardio-vascular disease, contributed by 
the accident. ” 

After his examination in Chicago, Lee returned to  his 
home, and was examined by Dr. Cartmell on several occa- 
sions. On May 9, 1938, Dr. Cartmell submitted a report to 
the Division of Highways in which he stated: 

“I do not think he will ever be fit to  work; 
Prognosis-Permanent disability.” 

On June 18, 1938, said Barney W. Lee filed his claim for 
compensation in this court. 

On or  about February 15, 1939, Lee was taken to  the 
Mark Cr-eer Hospital at Vandalia, Illinois, and died there on 
February 22, 1939. 

On May 15, 1939, Nettie Schlup was appointed adminis- 
tratrix of the estate of said Barney W. Lee, deceased, and 
thereafter as such administratrix was substituted as claimant 
herein. 

The present claimant seeks to recover an award f o r  the 
compensation due Barney W. Lee at the time of his death, the 
unpaid hospital and medical bills, and for funeral expenses 
as provided for by the Compensation Act. 

It appears from the evidence that all medical, surgical 
and hospital bills have been paid by the respondent, except 
the bill of Dr. H. D. Cartmell in the amount of $42.50 and 
the bill of Mark Greer Hospital in the amount of $38.50. 

It also appears that said Barney W. Lee was not regu- 
larly employed by respondent fo r  one year prior to the acci- 
dent in question; that the work in which he was engaged at 
the time of such accident mas work in which it was the custom 
to operate fo r  a part of the whole number of working days 
in each year; that he was paid forty cents (40c) per hour for 
an eight-hour day, and his annual earnings, in accordance 
with the provisions of paragraph (e) of Section Ten (10) of 
the Workmen’s Compensation Act must therefore be taken to 
be Six Hundred Forty Dollars ($640.00) and his average 
weekly wage Twelve Dollars and Thirty Cents ($12.30). All 
compensation payments, therefore, must be at  the minimum 
rate of Seven Dollars and Fifty Cents ($7.50) per week. 
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The said Barney W. Lee was fifty-seven (57) years of 
age at  the time of the accident in question, had no children 
and no dependents. 

The medical testimony in the record is quite voluminous 
and from such testimony it satisfactorily appears that Lee 
mas completely and permanently disabled as the result of the 
injuries sustained by him on August 14, 1937, and therefore 
the administrator of his estate is entitled to have and receive 
from the respondent compensation at  the rate of $7.50 per 
week for  seventy-eight (78) weeks, being Erom the date of his 
injury to the date of his death as aforesaid, less the period 
from October 5,1937, to  October 16,1937, (during which period 
he worked for the respondent, and less the sum of $228.20 
heretofore paid to him as aforesaid.; and that all of such com- 
pensation has accrued at this time. 

Under the provisions of paragraph (a), Section eight 
(8) of the Workmen’s Compensation Act, the respondent is 
required to  furnish all necessary first aid medical and surgi- 
cal services, and all necessary medical, surgical and hospital 
services thereaft?r which are reasonably required to cure or 
relieve from the effects of the injury. All of such medical, 
surgical and hospital .services have been furnished by the 
respondent except the aforementioned bill of Dr. Cartmell in 
the amount of $42.50 and the aforementioned bill of Mark 

’ Greer Hospital in the amount of $38.50, for which bills the 
respondent is liable under the terms of the Workmen’s 
Compensation Act. 

Under the provisions of paragraph ( e )  of Section Seven 
(7) of the Compensation Act in force at the time of the acci- 
dent, the respondent is also liable for burial expenses of the 
decedent in an amount not to exceed One Hundred Fifty 
Dollars ($150.00), same to be paid to the person incurring the 
expense of burial. The evidence discloses that Lena Cook, a 
sister of the decedent, paid the funeral expenses and that the 
same exceeded $150.00. She is therefore entitled to be reim- 
bursed therefor by the respondent to the extent of $150.00. 

Pursuant to the further provisions of said paragraph 
(e)  of Section Seven (7 )  of said Workmen’s Compensation 
Act, in force August 14, 1937, the respondent is also required 
to pay into a special fund of which the State Treasurer is 
ex-officio custodian the sum of Six Hundred Dollars ($600.00). 

‘ 

Award is therefore hereby entered as follows : 
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1) I n  favor of Nettie Schlup, Administrator of the estate 
of Barney W. Lee, deceased, the sum of Three Hundred 
Fifty-six Dollars and Eighty Cents ($356.80). 

2) In  favor of Nettie Schlup, Administrator of the estate 
of Barney W. Lee, deceased, for the use of Dr. H. D. Cart- 
mell, the sum of Forty-two Dollars and Fifty Cents ($42.50). 

3) I n  favor of Nettie Schlup, Administrator of the estate 
of Barney W. Lee, deceased, for the use of Mark Greer Hos- 
pital, the sum of Thirty-eight Dollars and Fifty Cents 
($38.50). 

4) To Lena Cook, in repayment f o r  funeral expenses 
advanced by her, the sum of One Hundred Fifty Dollars 
($150.00). 

5) To the State Treasurer of the State of Illinois, as 
ex-officio custodian of the Workmen’s Compensation Special 
Fund, the sum of Six Hundred Dollars ($600.00), said sum 
to be held and disbursed by said State Treasurer in accord- 
ance with the provisions of the Workmen’s Compensation Act 
of this State. 

This award, being subject to the provisions of an Act 
entitled “An Act making an Appropriation to  Pay Compen- 
sation Claims of State Employees and providing for the 
Nethod of Payment Thereof’’ (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180-181), 
and being subject also to  the terms of An Act entitled “An Act 
making Appropriations to the Auditor of Public Accounts for 
the Disbursement of Certain Monies until the Expiration of 
the First Fiscal Quarter after the Adjournment of the next 
Regular Session of the General Assembly,” approved July 1, 
1939 (Session Laws 1939, page 117) ; and being, by the terms 
of the first mentioned Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made pay- 
able from the appropriation from the Road Fund in the man- 
ner provided by the foregoing Acts. 

, 

(No. 2759-Claim denied.) 

MILTON GARDENER, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opjnion filed January 13, 1941, 

GEORGE M. SCHATZ, for claimant. 
JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 

Assistant Attorney General, f o r  respondent. 
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NmmamvcE-enzgloyees of State-State fame?- liable for. The State is not 
liable for the negligence of its officers, agents or employees, the doctrine of 
respondeat superior not being applicable to it. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

The complaint alleges that the respondent on January 11, 
1935, was possessed of a 1926 model, Reo motor truck, and 
that by its duly authorized agent and servant, one Floyd 
Smith, an inmate of the Illinois State Penitentiary of Joliet, 
Illinois, mas operatin6 this truck along and upon a certain 
public street of the said city, namely 16th Street, at or near 
the Illinois highway commonly known as Route No. 66; that 
the truck was proceeding in a westerly direction on the north 
side of said 16th Street. The complaint further alleges that 
the claimant was then and there the owner of an automobile 
and was operating the same in a southerly direction on the 
west side of said Route No. 66, near the intersection of 16th 
Street, and TVBS exercising due care and caution fo r  his own 
safety and the safety of others, and that tlie agent of the State 
was negligently operating the State truck, and drove across 
and upon said Route No. 66 without giving claimant any 
warning of his intention to  so do, and came into a violent 
collision with claimant's automobile and as the result of this 
collision, the claimant ' 8  automobile was damaged in the sum 
of $508.30, as shown by the bill of particulars attached to the 
complaint. 

Attached to  the complaint is a statement from the Gen- 
eral Exchange Insurance Corporation t h a t  it has an interest 
in the claim to the amount of $445.30 by reason of a subroga- 
tion and assignment agreement entered into by claimant on 
January 12,1935; that no part of the claim has been paid. 

Counsel for  the State has made a motion to dismiss this 
complaint. 

The rule is nniversal that the State is never liable for tlie 
negligence of its agents and employees unless there is a 
statute making it so liable. This rule has been so often an- 
nounced by this and other courts that it would seem it should 
now be well known. The following are but a few of the many 
cases announcing the rule: 

Uqaited States 17s. Kirkpatrick, St Wheaton, 720 ; 
Stol-y o n  A,qeizcy, 9 Ed. See. 319; 
Belt vs. State,  1 C .  C .  R. 266; 
.Joh~i?lso~z vs. State,  2 C. C. R. l G ! j ;  
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Schroeder vs. State, 3 C. C. R. 36; 
Wumderlick Granite Co. vs. State, 4 C. C. R. 143. 

There are many cases much more recent than the above, the 
citation of which is unnecessary. 

The motion of the Attorney General must, therefore, be 
sustained and claim denied. 

(No. 2752-Claim denied.) 

THE KANSAS FLOUR MILLS CORPORATION, A CORPORATION, Claimant, vs. 
STATE OF ILLINOIS, Respondent. 

Opinion filed Januai-y 18, 1941. 

CECIL H. HAAS, for  claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 

FEDERAL PROCESS mx-iLot passed on. t o  coieszcmer-payer has remedy tn 
Untted States Court of Clams- when State not liable for amozint of. The 
facts in this case and the issues involved are similar t o  those in  McCampbell 
& Company, 10  Court of Claims Reports, 42 and what was said in that case 
applies herein. 

MR. JUSTICE LINSCOTT delivered the opinion of the court : 

The complaint alleges that claimant, a corporation. was 
engaged in the milling business with its principal office at 
1000 New York Life Building, Kansas City, Missouri; that 
during the first part of March, 1935, the State of Illinois 
through its State Purchasing Agent, invited the claimant to  
submit bids on certain purchases to be made by the respond- 
ent, said bids to be received until 1O:OO A. M. March 19, 1935, 
by sending to claimant a notice, together with specifications 
of the articles to be bought, said notice in part stating that 
the bids for  certain institutions including the one at St. 
Charles, Illinois, would be made net excluding in the price 
thereof the amount of processing taxes; that pursuant to said 
invitation to bid, the claimant submitted to  the respondent, 
a certain bid! and together with said bid, the claimant sent 
a letter dated March 15, 1935, to the effect that where prices 
on wheat flour have been quoted excluding the wheat proces- 
sing tax, it would be understood that the buyer agrees to  fur- 
nish seller affidavits required to support claim f o r  refund, and 

Assistant Attorney' General, f o r  respondent. 

I ' 
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if such affidavits are not furnished, and/or if the Federal 
Government refuses to allow refund of the claim, the buyer 
shall pay the amount of such processing taxes to the seller. 
The complaint further alleges that on March 20, 1935, the 
Purchasing Agent for  the State advised claimant that it had 
been awarded items 2, 3 and 9 for the St. Charles School for  
Boys as set out in its proposal, and also sent the claimant a 
purchase order dated March 20, 1935 for items of flour. It is 
contended that these items were duly shipped and received 
by the State. 

The complaint further alleges that a “Monthly ,Return 
of Processor of Wheat” mas duly made by claimant and filed 
in the office of the Collector of Internal Revenue of the United 
States at  Kansas City, Missouri, by Valier & Spies Milling 
Corporation, an affiliated corporation of the claimant herein, 
in which return were specified certain of the items listed in 
the purchase order made by the State of Illinois; that an ex- 
emption mas asked from the payment of the tax on the ground 
that the St. Charles School fo r  Boys was a charitable institu- 
tion; that on or about September 10, 1935, the Internal Rev- 
enue Bureau of the Treasury Department of the United States 
notified said Valier & Spies Milling Corporation that said 
claim for credit of said taxes had been rejected on the ground 
that. the St. Charles School for  Boys was not a charitable in- 
stitution within the meaning of the law. 

It is charged in the complaint that Valier & Spies milling 
Corporation is a corporation duly organized and existing 
under and by virtue of the laws of the State of Delaware, and 
that it and the claimant herein are affiliated subsidiary cor- 
porations wholly owned by the Flour Mills of America, Inc., 
a Maryland corporation; that  the items which the State 
bought were processed by Valier & Spies Milling Corporation, 
and that any liability accruing because of said processing 
taxes was and is that of the claimant herein. 

Counsel f o r  the State has made a motion t o  dismiss this 
claim. 

The Agricultural Adjustment Act was held to be uncon- 
stitutional by the Supreme Court of the United States, in the 
case of U .  S. vs. Butler, 287 U. S. 1. 

Later on the United States ‘Supreme Court in the case of 
Armiston Hfg. Co.  vs. Davis, 301 U. S. 337, held that where 
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the processor has not passed the tax on to the consumer he 
may, under Sections 901 to 917 of Title VI1 of the Revenue 
Act of 1936 recover the taxes from the Federal government, 
and if the commission refuses a refund under the above see- 
tions the processor may prosecute his claim in the United 
States Court of Claims. 

In  the case of MeCampbell Co. vs. State, 10 C. C. R. 42, 
this court held that where the processor has not passed the 
tax on to the consumer he may under the Federal law, recover 
the tax from the Federal Government, and if the Commis- 
sioner refuses a refund, the processor may prosecute his claim 
in the United States Court of Claims, and we held in that case 
that inasmuch as the tax was not passed on to the consumer, 
the claimant had an adequate remedy in presenting its claim 
to the Federal Government. 

For the same reason, an award in this case will be denied 
and the motion to dismiss sustained. 

(No. 2755-Claim denied.) 

LOWELL LIEUBANCE, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion pled JanzLary IS, 1941. 

HARDY, HARDY, HARDY & WITHERELL, f o r  claimant. 

JOHN E. CASSLDY, Attorney General; GLENN A. TREVOR, 

N E G L I G E N C E - ~ ~ ~ ~ O ~ ~ ~ S  of Btate-State not liable for. The State is not 
liable for the negligence of its officers, agents o r  employees, the doctrine of 
respondeat superior not being applicable to it. 

Assistant Attorney General, for respondent. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

Claimant avers that on December 6, 1934, at about 8:OO 
o’clock a. m., claimant was in a certain public garage in the 
City of Abingdon, Illinois, known as Spurgeon’s Chevrolet 
Sales; that he had stored an International truck in said 
garage, and on that morning he went there to procure the 
same; that he went to the front of the truck for the purpose 
of cranking the same preparatory to  moving it from the 
garage; that this truck was so placed that it was facing one 
of the walls of said garage building, the front of said truck 
being approximately three feet distant from the wall; that 
at this time and place there was another truck owned and 
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operated by the Department of Public Works and Buildings, 
Division of Highways of the State of Illinois, in this garage, 
a short distance from claimant’s truck and headed toward 
the claimant’s truck, and while the claimant was between the 
wall and his truck and endeavoring to crank the same, the 
driver of the State truck started his engine and it ran against 
claimant’s truck because it had been negligently and care- 
lessly left in gear, and by means of thiis carelessness and 
negligence claimant was pushed against the wall of the garage 
building and was severely injured. Claimant asks f o r  dam- 
ages in the sum of $6,000.00. 

The Attorney General has made a motion to dismiss. 
This court has on numerous occasions held that the State 

of Illinois is not liable for the negligence and carelessness 
of its officers and agents. 

In  the case of Mineai- vs. State Board of Agriculture, 259 
Ill. 549, it was held that such board is not subject to the 
liabilities of a private or  quasi-public corporation, and the 
same rule is applicable to other agencies of the State. 

The motion of the Attorney General must, therefore, be 
sustained and award denied. 

(No .  2761-Clairn denied.) 

KARL LISSAH, Claimant, 11s. STATE OF ILLINOIS, Respondent. 
Opinion  filed Januaru 19, 1941. 

LLOYD H. MELTON, for  claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 

NmtItxmcE-employees of State-State never liable for, The State is 
never liable for the negligence of its officers, agents or employees, the doctrine 
of respondeat superior not being applicable to the State in the exercise of 
its governmental functions. 

Assistant Attorney General, for respondent. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

Claimant seeks to recover damages to his automobile 
occasioned by a collision thereof with a truck driven by a man 
named Pa t  Slayden, four miles west of the Village of Nash- 
ville, Illinois. Claimant alleges that a construction crew of 
the State Highway Department was doiny work on the road 
and as the claimant was driving very slowly, a watchman 
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signaled for him to  proceed and he did proceed and attempted 
to pass the construction crew, and while passing a large truck 
that was in the act of receiving a load, the driver of the 
truck, Pat Slayden, suddenly and without any warning drove 
his truck forward in such manner that it collided with claim- 
ant’s car, and damaged claimant’s car to  the extent of Fifty 
Dollars ($50.00). An itemized statement of account is 
attached to  the complaint filed herein. 

Counsel for the State has made a motion t o  dismiss and 
this motion must be sustained, first, on the grounds that 
there is no averment that the driver of the truck was an 
agent of the State; and second, because, as we have often 
said, in the construction and maintenance of its roads, the 
State acts in a governmental capacity, and in the exercise of 
such governmental functions it does not become liable in 
actions of tort by reason of the malfeasance, misfeasance o r  
negligence of its officers o r  agents in the absence of a statute 
creating such liability. 

Morrissey VS. State of Illinois, 2 C. C. R. 454; 
Miwear vs. State Board-of Agriculture, 259 Ill. 549; 
Bucholx, Admx. vs. State, 7 C. C. R. 241. 

For these reasons an award will be denied. 

(No. 3025-Claimant awarded $13,715.95 and pension.) 

ELVA JENNINGS PENWELL, Claimant, ‘us. STATE OF ILLINOIS, Respondent. 
Opinion filed January 13, 1941. 

JOHN W. PREIHS, for claimant. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, fo r  respondent. 

WORKMEN’S COMPENSATION AcT--when award m a y  be made under. Where 
employee of State sustains accidental injuries, arising out of and in the 
course of her employment, while engaged in extra-hazardous employment, 
resulting in total permanent disability, an  award for compensation for such 
injuries may be .made and for expenses of necessary medical, surgical and 
hospital services incurred and that  may be incurred as are reasonably required 
to cure or relieve from the effects of such injuries, in accordance with the 
provisions of the Act, upon compliance by employee with the terms thereof. 

SAnm-injury accelerating or aggravating possible dormant disease, result- 
ing in total permanent disability-accidental within meaning of. Where 
injuries accelerate or aggravate a dormant disease, that  employee might have 
been afflicted with, a t  and prior to the time thereof, or cause it to flare up, 
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so that disability results, such disability is the result of such accidental 
injuries and employer is liable for compensation therefor. 

SAm$-medical, surgical and hospital servzces-procured by employee- 
when Xtate liable for expense of. Where the evidence discloses that injured 
employee required specialized care or treatment, and that  State made no 
offer to furnish same and made no objection to the hospitalization and treat- 
ment which employee procured, in an effort to be cured or relieved of the 
effects of the injuries, it is liable for the expense thereof, provided the same 
were necessary and the charges therfor reasonable, and an award for t he  
amount thereof may be made to such employee. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

Elva Jennings Penwell filed her claim herein on Novem- 
ber 12, 1936, alleging that on February 2, 1936 while em- 
ployed as a Supervisor at the Illinois Soldiers’ and Sailors’ 
Children School a t  Normal, Illinois, a charitable institution 
operated, controlled and managed by the State of Illinois, 
she was injured in an accident arising out of and in the course 
of her employment, for which an award is sought under the 
terms of the Workmen’s Compensation Act. In addition to 
the transcript of evidence, filed November 13, 1940, oral ap- 
pearances have been made by Counsel and written State- 
ments, Briefs and Arguments are filed herein. 

The respondent, by the Attorney General, concedes that 
the Court has jurisdiction of the parties and of the subject 
matter under the terms of the Illiriois Workmen’s Compen- 
sation Act, and further that the record supports a finding that 
the accident arose out of and in the course of claimant’s em- 
ployment. 

The Attorney General submits that the questions of pri- 
mary importance at  issue are: 

First, whether o r  not the claimant’s condition is the re- 
sult of the accidental injury. 

Secomd, whether o r  not the respondent is liable for the 
Docfor bills shown to have been incurred by claimant. 

Third, whether such medical bills are reasonable and 
proper. 

The record shows that claimant had been employed at 
the institution in question for more than a year prior to Feb- 
ruary 2, 1936, and that a t  the time of her accident on said 
latter date she was receiving wages in the amount of $100.00 
per month with a further allowance for maintenance on the 
basis of $24.00 per month, or a total of $1,488.00 per year. 
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Claimant’s duties required her to exercise supervision 
over children and employees in the institution, and to make 
frpquent inspection OP the several buildings connected there- 
with. Claimant is a single woman having been granted a 
divorce from her husband in 1931. At the time of the acci- 
dent she was the mother of three children, Bruce V. Penwell, 
Jr., thirteen years of age, Carolyn Penwell, aged twelve years, 
and Janey Penwell, aged nine years, all of whom were under 
her care and supported by her. On February 2, 1936 about 
four o’clock P. M. she left the main building of the institu- 
tion to inspect another building. It was cold weather and 
ice and snow had frozen on the steps of the building. Her 
foot  slipped on one of the upper steps, and she was thrown 
backwards and down the stairs. She struck on her head 
and back, and was found and picked up at the bottom of 
the steps. She was taken to her room and placed under the 
care of Dr. L. Shafton, the School physician. Her body was 
bruised and blood was coming from her ears and nose. The 
evidence discloses that prior to the accident, claimant had en- 
joyed good health and passed a satisfactory medical exam- 
ination at  the time she became employed at  the institution. 
At that time her eyes tested 20/20. After the fall she was 
confined to her room until Saturday, February 14, 1936. 
Pains had developed in her abdomen and side, in her shoulder 
and in the right side of her head with some fever. Severe 
pain developed in the left eye and the sight of that eye 
gradually faded out during the next three days. On February 
20th complete loss of vision had resulted in the left eye. At 
that time Dr. Hartenbomer, an eye specialist, was called, and 
suggested that the claimant should go t o  Mayo Brothers 
Clinic. Claimant was taken to  the Clinic at Mayos, and en- 

- tered Worrall Hospital February 22, 1936. The left optic 
nerve was swollen and the edema spread to the spinal cord 
causing transverse myelitis. While at Mayos the sight of the 
right eye was lost and a general paralysis condition ensued. 
She stayed at the Clinic until April 3, 1936, by which time 
the paralysis had receded to the sixth Dorsal Vertebrae be- 
low the collar bone. Her arms were still useless and she was 
completely paralyzed below that point. The treatment at  
Mayos consisted of serum injections to  reduce the edema of 
the optic nerve, and spinal punctures, intravenous glucose, 
special diets, etc. On April 4, 1936 claimant entered the B. 

. 

- 
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J. Palmer Chiropractic Clinic a t  Davenport, where she re- 
mained until June 1,1936, under the care of Dr. B. J. Palmer. 
There was intermittent improvement in her eyesight, but at 
the time she left the Palmer Clinic she was still practically 
blind, having approximately one-eight (1/8) vision in one eye 
with veiy slight use of her hands and arms, and the rest of 
her body in a state of placid paralysis. 

Claimant enter Johns Hopkins Hospit a1 at  Baltimore on 
June 5, 1936 and remained there until June 17, 1937. She 
there received massage and ultra-violet ray treatments. Her 
eyesight improved until she could read with one eye. The 
paralysis receded almost to her waist and she regained the 
use of her arms and hands. n o m  Baltimore she was taken 
to her home a t  Beeclier City, Illinois, under the care of a reg- 
istered nurse who continued the massage and sun-bath treat- 
ments. 

On February 10, 1938 she entered the Laughlin Hospital 
at Kirksville, Missouri, where she remained until June 27, 
1938. During her stay there, a lessening of the spasticity of 
her limbs resulted. During the previous year, this spasticity 
had increased until it, was with difficulty that the legs could 
be straightened or  moved. After leaving Kirksville on June 
27, 1933 she returned to her home at Beecher City and re- 
mained until August 25, 1938, when she returned to Kirks- 
ville, residing outside the Hospital, but receiving treatments 
prescribed by the Hospital staff. She returned to Beecher 
City June 1, 1939, back to Kirksville September 1, 1939, and 
back to  Beecher City June 1, 1940 where she now remains. 
A t  the present time she has paralysis of the motor and sensory 
nerves below the Sixth Dorsal Vertebrae, incontinence of 
urine and faeces. There is a tendency of contraction and 
spacticity of limbs, and because of constant confinement to 
bed, she suffers bed sores which require medical care and 
dressings two o r  three times a day. Claimant has purchased 
an ultra-violet-ray lamp so as to receive the light treatments 
at her home, and is occasionally removed from her bed to a 
wheel chair. Claimant testified that judging from her condi- 
tion during the past four years and the result of treatments 
received at the various hospitals, she will require the services 
of a practical nurse and a Doctor so Jong as she lives, because 
of the tendency of her muscles to contract and the continued 

I -  
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existence of bed sores as a result of her rather constant con- 
finement to  her bed. 

Reports from the several institutions where Mrs. Penwell 
received treatment, appear in the record. The court, desiring 
further information as to her immediate condition, of its own 
accord, requested an examination of claimant at  the Herndon 
Clinic in Springfield, Illinois, and a report of such examina- 
tion by Dr. R. F. Herndon appears in the record. Claimant’s 
condition seems to  be one which the medical profession has 
been unable to  greatly relieve. Dr. Herndon made a complete 
study of the reports from the several hospitals, and made a 
thorough examination of claimant. Without reviewing all 
of the medical testimony, and for brevity we quote from the 
conclusion of Dr. Herndon’s report as follows : 

“Examination shows a well-developed and nourished, healthy appearing 
woman of about 40, lying quietly i n  bed. She is cheerful, alert and very 
cooperative. Neurological examination reveals a sharply defined area of 
anesthesia extending about the body as a girdle a t  the level of the costal 
margins and the spinous process of the first lumbar vertebra. Below this 
level there is a complete absence of all forms of sensation. There is a com- 
plete spastic paralysis of the lower extremities with increased tendon reflexes. 
unsustained clonus, and positive Babinski and related toe signs. The legs 
are extremely spastic and stimulation produces involuntary contractions. 
There is only moderate general atrophy of the lower extremities and despite 
their spasticity they can be completely straightened. Above the costal mar- 
gins there are no neurological abnormalities. Examination of her head and 
neck, heart and lungs and spine reveal nothing abnormal. Blood pressure 
122/80. 

“At the present time she has almost normal vision in her right eye and 
useful eccentric vision in her left eye, but the left eye has a large central 
blind spot that prevents reading, etc. She regards herself as normal to the 
rib margins. Below this she is completely paralyzed. 

“From the above it is my opinion that following her fall Mrs. Penwell 
developed a diffuse, acute myeloencephalitis which, after a few exacerbation, 
gradually subsided leaving the residuals described. The ultimate cause of 
such condition is unknown, but there is some reason t o  believe they are 
virus disease ( that  is  due to ultramiscropic organisms). While her accident 
was not the real cause of her trouble, I believe that i t  must be regarded as 
the precipitating factor, and that if it  had not occurred she might never have 
had the illness which followed. It is possible, though very improbable that 
she may improve in the future but there is  no reason t o  believe that she will 
ever be self-supporting. In  short, it is my opinion that she is  totally and 
permanently disabled and that her disability arose as the result of her 
accident. 

“From the negative standpoint there is  absolutely no evidence of a 
syphilitic factor i n  this case nor do I believe that  she had an ordinary 
bacterial infection such as might have resulted from a skull fracture.” 
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If it can reasonably appear that there is a causal con- 
nection between the accident and the resulting injury or  death 
of the workman, an award is justified under the provisions 
of the Compensation Act. If a dormant condition which 
might not cause disability is accelerated by reason of an acci- 
dent so that disability results, such disability is compensable. 
If death or disability is fairly chargeable to  an accident suf- 
fered in the course of employment as an efficient cause, com- 
pensation may be awarded even though, as in a sarcoma case, 

erated by the injury. 
In  Railroad TVater anad Coal Hamdlimg Conz&my vs. 

Imndustrial Comwaissiom, 334 111. 52, the employee mas injured 
in the chest while helping dig a ditch. Four months after the 
accident an examination disclosed tuberculosis in the right 
lung, which apparently had existed for some time, but which 
had not previously evidenced itself. The medical testimony 
was that the accident had caused the latent tuberculosis to 
“light up.” The court, in sustaining an award, said: 

“The finding of the Industrial Commission that  the disability of de- 
fendant in error is due to the injury, and that  the tuberculosis is not an 
independent intervening cause, is  not manifestly against the weight of the 
evidence. Under the decisions of this court-the judgment of the lower court 
should be and is affirmed.” 

The medical reports, as considered and summarized in 
the report of Dr. Herndon, is that claimant is totally and 
permanently disabled, and that her disability arose as the 
result of her accident. The court feels impelled to accept this 
proof as determinative of the issue as to whether claimant’s 
condition is the result of the accidental injuries, and we find 
that claimant, while an employee of respondent, suffered an 
accidental injury which arose out of and in the course of her 
employment, and which has resulted in the total permanent 
disability of the claimant. 

As claimant was receiving wages of $100.00 per month 
plus a maintenance allowance of $24.00 per month, her annual 
wage scale at  the time of such accident was $1,488.00, or an 
average weekly wage of $28.61. The dependence of three 
children upon claimant authorizes a weekly wage percentage 
of sixty-five (65) per cent for compensation payments, which 
would be $18.60, but under the limitation of Section 8 (j)  3 of 
the Act, the maximum amount payable is $18.00 per week. 
The record discloses that claimant received $100.00 f o r  non- 

I such sarcoma previously existed and was aggravated or accel- 
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productive time subsequent to her injury and in excess of all 
payments due her f o r  wages at the time of her injury, and 
such sum should be deducted from any award made herein. 
In  view of claimant’s earnings and the three dependent chil- 
dren, she is entitled to  an award herein of four times the 
average annual earnings, subject to a maximum limitation of 
$5,500.00. In  view of her continued disability she is further 
entitled to a pension of $660.00 per year, such pension being 
payable at the rate of $55.00 per month. 

As to the further issue of whether the respondent is liable 
for the doctor bills under the evidence contained in the record, 
the court finds: 

That respondent had immediate notice of claimant’s acci- 
dent and of her increasing disability that immediately fol- 
lowed, and of her need for specialized treatment incidental to  
the blindness and paralysis that resulted therefrom. 

J. H. Russell, Managing Officer of the institution where 
she was employed, reported: “Mrs. Penwell was going be- 
tween buildings occasioned by her duties. The concrete steps 
were slippery due to the snow and ice, and she slipped and 
fell down the steps. Dr. Shafton, Institutional Pediatrician, 
who examined her, reported bruises and a severely shaken 
up condition; in a few days the eyesight was completely gone 
in one eye, and she determined to go to the Mayo Clinic for  
observation, advice and treatment. I saw her once thereafter 
at her hotel in Davenport, Iowa, at which time she had re- 
gained partial’ sight and some control of her head and arms, 
although she was still confined to bed. Since Mrs. Penwell 
consulted the local eye specialist and left f o r  Rochester our 
institution has not since been solicited by her f o r  medi- 
cal aid.” 

The consensus of the decisions of Illinois law upon the 
question of furnishing medical aid is that, “If there has been 
a request of the employer to furnish such services, or  if the 
employer has knowledge of the accident and the need of such 
services, and fails or refuses to  furnish them, then the em- 
ployee clearly has a right to secure such services and to  hold 
the employer liable f o r  them. If there is such a request by 
the employee, or such knowledge on the part of the employer, 
the services should be promptly provided, and in such case 
the employer is liable, unless there is a definite record that 
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the employer had tendered such services from other sources 
and the employee had refused to accept them.” 

In  the case of Old Be% Coal Corporatiofi vs. Imndustrial 
Cornmissiouz, 311 Ill. 35, the employer took the injured em- 
ployee to a hospital at  Christopher, and the next day he was 
taken by his friends and family to a different hospital, where 
he remained about a year. The employee testified that he 
demanded medical and hospital treatment after being moved, 
but that none was tendered. The employer claimed it had its 
own staff of physicians at Christopher: and would have fur- 
nished such services if the employee had not selected his own. 
In  sustaining an award, the court said: “The employer is 
not given the right, simply because the employee leaves the 
hospital to which the employer took him, to avoid all liability 
for hospital and medical treatment without tendering other 
services of like character, unless the facts show that the em- 
ployee, by leaving the hospital, elected to secure a physician 
and hospital at his own expense.’’ 

If the employee has already gone to a hospital or secured 
his own physician, the employer should make a definite offer 
to provide such services, and in the absence of such offer the 
employee is justified in attempting to gain such medical care 
and hospitalization as will cure o r  relieve him of his dis- 
ability. The evidence herein discloses no offer by respondent 
to give any specialized care or treatment which was appar- 
ently required by claimant’s condition, and no objection 
appears to have been made at  any time by respondent as to  
the hospitalization and treatment which claimant was procur- 
ing. The testimony shows that such services were reasonable 
and were furnished by some of the best known medical insti- 
tutions in America. The testimony is further that the items 
of expense, and charges made by those institutions and the 
moneys expended by claimant in obtaining such services were 
reasonable and necessary. Same is true in regard to the local 
medical and nursing services rendered to her at her home in 
Beecher City. The total amount of such expenditures, all of 
which claimant has paid o r  obligated herself to pay from her 
own funds o r  from moneys borrowed by her, amounts to 
$8,188.95, with an additional sum of $27.00 for ultra-violet-ray 
lamp, used to relieve the skin condition, expended o r  incurred 
up to and including October 22, 1940. 
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The testimony further shows that claimant still requires 
the attendance of a practical nurse and medical services ; that 
her paralysis extends from the waist down and is of the 
spastic type ; that she has no control over her lower limbs nor 
over urine or faeces; that the treatment now being given her 
consists of osteopathic manipulation, massage, and light 
treatments to release the spastic condition to prevent deform- 
ity and stimulate circulation, and medical treatment for the 
relief of bed sores; that such treatments are given her once 
o r  twice daily and the light treatments three times a week. 

The court therefore further finds that claimant is entitled 
to  such further care as is reasonably required to relieve her 
from the effects of the injury, as provided in Section 8, Par. 
(a)  of the Workmen’s Compensation Act. 

In accordance with the foregoing findings, an award is, 
hereby made in favor of claimant, Elva Jennings Penwell, as 
follows : 

. 

For total permanent disability. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $5,500.00 
As the disability began February 2, 1936 and is compensable at the rate 

of $18.00 per wkek, $4,626.00 of said award will have accrued by January 16 ,  
1941. The sum of $100.00 heretofore paid for non-productive time is to be 
deducted, leaving $4,526.00 due and payable as of January 16, 1941. The 
balance of said sum of $5,500.00, i. e. $874.00, is payable in forty-seven (47) 
weekly installments of $18.00 per week, and one payment of $28.00. 

Thereafter and in  addition to said sum of $5,500.00 there shall be due 
and payable to claimant in accordance with Section 8-20 ( f )  of the Workmen’s 
Compensation Act of Illinois, a pension during her life annually, in the sum 
of $660.00, being twelve (12) per cent of said sum of $5,500.00, payable i n  
monthly installments of $55.00 per month, commencing after the final pay- 
ment of said award of $5,500.00 has been paid. 

I n  addition to the  foregoing, a further award is made in favor of 
claimant for necessary medical, surgical and hospital services heretofore 
expended or incurred by her to cure or relieve from the effects of her injury, 
in the sum of $8,215.95, which said sum is due and payable t o  her at the 
present time. 

This court is powerless to  place a definite limitation upon 
the time such medical, surgical and hospital services could be 
or  shall be rendered to claimant. The only authority for such 
payment, and the only limitation thereon, is that such expendi: 
ture shall be that which may be “reasonably required to .cure 
o r  relieve from the effects of the injury.” (Newmum Co. vs. 
Imd. Com., 353 Ill. 190.) 

As above stated, the proof here shows that medical and 
nursing services ard still necessary to relieve claimant from 
the effects of her injury, and that such services are now be- 
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ing and can be rendered in her home. There is no proof indi- 
cating any malingering o r  other circumstance which would 
enable us to say that further services are not reasonably 
necessary to relieve Mrs. Penwell from the effects of her 
injury. I n  the same manner that we are powerless to place 
a definite limitation upon the time and amount of such serv- 
ices, so do we regard it as improper for us  to attempt to an- 
ticipate what such requirements may amount to, although 
there is some evidence as to the cost of the present treatment. 
We therefore find that claimant is entitled to such further 
care as is reasonably required to relieve her from the effects 
of her injury. 

No award is made at  this time for the payment of prob- 
lematical and anticipated expenses that may be incurred by 
claimant in attempting to  further cure or relieve her disabil- 
ity, the propriety and the amount of any such future payments 
being considered to be a matter for the discretion and action 
of the court if and when such expense has been incurred. 

This award, being subject to  the provisions of an Act 
entitled “An Act making an Appropriation to Pay Compen- 
sation Claims of State Employees and providing for the 
Method of Payment Thereof” (Ill. Revised Statutes, 1939, 
Bar Association Edition, Ch. 127, Pars. 180-181), and being 
subject also to the terms of an Act entitled “An Act making 
Appropriations to the Auditor of Public Accounts for the Dis- 
bursement of Certain Monies until the Expiration of the First 
Fiscal Quarter after the Adjournment of the next Regular 
Session of the General Assembly,” approved July 1, 1939 
(Sess. Laws 1939, p. 117) ; and being, by the terms of the first 
mentioned Act, subject to the approval of the Governor, is 
hereby, if and when approval is given, made payable from the 
appropriation from the General Revenue Fund in the man- 
ner provided by the foregoing Acts. 

c. (No. 27i5-Claim denied.) ,_  

AQ~ILLA T. SMITH, Claimant, ws. STATE OF ILLINOIS, Respondent. 
Opinion  filed January 13, 1941. 

A. MORRIS WILLIAMS, for claimant. 
JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 

Assistant Attorney General, fo r  respondent. 

I 
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SALABY--IUh& claim f o r  must be denied. Where person is hired a t  a 
certain, definite salary and is paid and receives same without objection, no 
award can be had f o r  additional compensation, as same is prohibited by 
Section 19,  Article IV of the Constitution of the State of Illinois. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

This claim is presented on the theory that because claim- 
ant was employed and paid as a janitor at  $35.00 per month 
at the Bloomington Free Employment Office, and because 
there was an appropriation to  that office of $600.00 per year, 
or $50.00 per month fo r  janitor services, therefore the $15.00 
per month representing the difference between the $35.00 and 
the $50.00 per month should be paid to  claimant. 

The Sttorney General has made a motion to dismiss this 
case and argues that the appropriation of $600.00 annually 
for janitor services for said office for the bienniums in ques- 
tion were modified by the provisions in Section 1 of the 
Appropriation Acts, which limited the amount of the appro- 
priation to “so much thereof as may be necessary.” If only 
$35.00 per month was necessary fo r  such services then it could 
not be said that more than that amount was in fact yappro- 
priated. Six Hundred Dollars ($600.00) per year was the 
appropriation, but the complaint does not aver that the claim- 
ant was the only person doing that work and being paid from 
the appropriation. It appears that the claimant was hired 
at the rate of $35.00 per month and accepted that amount 
month after month without objection. 

Section 19, Article IV of the Constitution provides, in 
part as follows: 

. 

- 

The General Assembly shall never grant or authorize extra compensation, 
fee or allowance, to any public officer, agent, servant or contractor, after 
service has been rendered or a contract made. 

The motion of the Attorney General will, therefore, be 
sustained, and said claim denied. 
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(No. 3078-Claimant awarded $1,847.57.) 

ELMIRA HEINE, AS ADMINISTRATRIX OF THE ESTATE OF ARTHUR HEIXE, 
Deceased, AND ELnrrna HEINE, INDIVIDUALLY, Claimant, lis. STATE 

OF ILLINOIS, Respondent. 
Opanaon. filed Jamiary 14, 1941. 

MILLER & SHAPIRO, for  claimants. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 

WORKMEN'S COMPENSATION ACT-when uward ?nay be made tinder. Where 
employee of State sustains accidental injuries, arising out of and in the 
course of his employment, while engaged in extra-hazardous employment, a n  
award for compensation for same may be made, in accordance with the pro- 
visions of the Act, upon compliance by employee with the terms thereof. 

when State liable f o r  expense of. Where the evidence discloses that  injured 
employee required medical, surgical and hospital services, and that  he pro- 
cured same himself, without any objection on the part  of the State or any 
demand by it that he return to a State institution for same, the State 1s 
liable for the expense thereof, providing such services were necessary and 
the charges therefor are reasonable, and Bn award €or the amount thereof 
may be made. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

Fo r  several years prior to September 4th, 1936 Arthur 
Heine was employed as a butcher at the Manteno State Hos- 
pital, Manteno, Illinois. On the last mentioned date, while in 
the line of his employment and while cleaning fish, he ran a 
fin into the thumb of his right hand. He applied iodine on 
dhe wound and continued to work that day and the next day, 
which was Saturday. He was off work Sunday, and on Mon- 
day (Labor Day) the hand began to  bother him and he re- 
turned from his home in Kankakee to  the Manteizo State 
Hospital in order to have the same dressed by the institu- 
tion physician. Hot applications were applied and Heine 
was placed in bed at the institution hospital and remained 
there until Thursday of that week. Not being satisfied xTith 
the condition of his hand, 'he then consulted Dr. George Irwin 
of Kankakee who continued to treat him from September 10th 
to September 23. From September 23cl until October 7 
he continued with the treatments prescribed by Dr. Irwin. 
On October 7th he went to see Dr. John Goodwin of Kanka- 

SaME-medacal, surgacal and hospital services-procured by  employee- I 

. 
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kee, and continued under his care until March 30th, 1937. 
On October 8th, 1936 he went to  St. Mary's Hospital in Kan- 
kakee where an operation was performed on his hand on 
October loth, and where he remained 'until November 12th. 
By February lst,  1937 his hand had im'proved to such an 
extent that he could return to  work, and on that day he went 
back to work at the Manteno State Hospital at the same wages 
that lie was receiving prior to the time of his injury. 

He paid Dr. Irwin the sum of $35.00 f o r  medical serv- 
ices, aild also paid St. Mary's Hospital of Kankakee the sum 
of $173.30 for hospital services. The bill of Dr. Goodwin 
fo r  medical and surgical services rendered to Heiiie was 
$276.00, which bill has not yet been paid. 

Arthur Heine filed his Complaint in this court on April 
6th, 1937 and on May 2nd, 1939 he departed this life from 
other causes than such injury, leaving him surviving the 
claimant Elmira Heine, his widow, and no children. 

Thereafter Elmira Heine was appointed Administrator 
of the estate of said Arthur Heine, deceased, by the County 
Court of Kankakee County, and subsequently, pursuant t o  
leave of court theretofore had and obtained, the Complaint 
herein was amended by substituting Elmira Heine as Admini- 
strator of the estate of Arthur Heine, deceased, and Elmira 
Heine individually as claimants herein. 

There is no conflict in the evidence either as to  the period 
of temporary disability, or the extent of the specific loss 
sustained by said Arthur Heine. Claimant's physician and 
the attending physician at  Manteno State Hospital both 
agreed that Heine sustained the permanent loss of seventy- 
five per cent (75%) of the use of his right hand.' 

A question has been raised as to whether the respondent 
should be required to  pay the medical and surgical bills in- 
curred by Heine. The evidence bearing on this phase of the 
case is somewhat meagre, but from such evidence and the 
inferences which may fairly and reasonably be drawn there- 
from, it satisfactorily appears that Heine did not reside at  
the institution; that he went to  the institution hospital of his 
own rolition, and mas treated there by the institution physi- 
cian from Monday, September 7th, until Thursday of that 
week; that he left the institution of his own accord and con- 
sulted Dr. Irwin and thereafter Dr. Goodwin; that the officers 
at  the institution knew of Heine's cpndition and apparently 

' 
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knew that he was under the care and treatment of doctors 
outside the institution; that no complaint was ever made by 
any of such oficers with reference thereto, and no request was 
ever made by any such officers that Heine return to  the State 
Institution either for hospitalization o r  for medical treat- 
ment. 

In discussing a somewhat similar question, our Supreme 
Court in the case of Old Beiz Coal Corpoyatiom vs. I d .  Corn., 
311 Ill. 35, said: 

“In other words, the employer is not given the right, simply because the 
employee leaves the hospital to which the employer took him, to avoid all 
liability for hospital and medical treatment without tendering other services 
of like character, unless the facts show that  the employee, by leaving the  
hospital, elected to Secure a physician and hospital a t  his own expense. 
Whether the plaintiff in error had it tendered competent service of that 
character after demand for assistance, would have had a right to have the 
employee treated by the means tendered is not decided, for no such tender 
was made.” 

In speaking on the same subject, Angerstein, in his work 
“The Employer and the Workmen’s Compensation Act of 
Illinois, ” page 478, says : 

“Where request for medical and hospital services is made or the employer 
knows that  they are  needed, he should promptly furnish the best services 
available and the employee should accept them. If the employee has already 
qone to a hospital or secured his own physician the employer should make 
a definite and unmistakable tender or offer to provide such services and if 
the employee refuses to accept them the employer should advise the employee 
that  if he does not accept the servics offered but selects his own the employer 
will not be liable and that the employee will have to stand the expense. In 
other words, the employer upon such knowledge or request is required to 
provide the services and is liable therefor unless the employee elects to select 
his own services and refuses to accept those offered by the employer. In any 
such case the employer should make a definite and positive record of offer 
and refusal” 

Under the evidence in this case me are of the opinion 
that the respondent is liable for the medical and hospital 
expenses incurred by said Heine as hereinbefore set forth. 

From a consideration of the record in this case, we find 
as follows: 

That on September 4th, 1936 said Arthur Heine and 
respondent were operating under the provisions of the Work- 

That on said date said Arthur Heine sustained accidental 
injuries which arose out of and in the course of his employ- 
ment. 

‘ men’s Compensation Act of this State. 
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That notice of the accident was given to said respondent 
and claim for  compensation on account thereof was made 
within the time required by the provisions of such Act. 

That the earnings of said employee during the year pre- 
ceding the accident were $1,137.94, and his average weekly 
wage was $21.88. 

That said employee at  the time of the injury was mar- 
ried, and had no children under the age of sixteen years, 

That all medical and hospital services from the date of 
the injury to  October 10, 1936 were furnished by respondent, 
and all medical, surgical and hospital services on\and after 
October loth, were procured by said employee at his own ex- 
pense, and that the amount incurred therefor is as follows: 

St. Mary's Hospital, Kankakee, Illinois. ..................... $173.30 
Dr. George Irwin, Kankakee, Illinois.. ...................... 
Dr. John Goodwin, Kankakee, Illinois.. ..................... 

35.00 
276.00 

that the bills of St. Mary's Hospital and Dr. Irwin were paid 
by said employee, and the bill of Dr. Goodwin remains unpaid. 

That as the result of such accident said Arthur Seine 
was temporarily totally disabled from September 7th, 1936 to 
February 1, 1937, to wit, for  the period of twenty-one (21) 
weeks, and also sustained the permanent loss of seventy-five 
per cent (75%) of the use of his right hand. 

That the sum of Two Hundred Sixty-one Dollars and 
Thirty-two Cents ($261.32) has been paid to apply on the 
compensation due as aforesaid. 

That the claimants are entitled t o  have and recover from 
the respondent the following sums (less the sum of $261.32 
heretofore paid as aforesaid), to  wit: 

The sum of Four Hundred Eighty-four Dollars and 
Thirty Cents ($484.30) for medical, surgical and hospital ex- 
penses as aforesaid. 

b) The sum of Ten Dollars and Ninety-four Cents 
($10.94) per week for twenty-one (21) weeks, to wit, the sum 
of Two Hundred Twenty-nine Dollars and Seventy-four 
Cents ($229.74), fo r  temporary total incapacity of said Arthur 
Heine as aforesaid. 

e) The sum of Ten Dollars and Ninety-four Cents 
($10.94) per week for One Hundred Twenty-seven and one- 
half (1271/) weeks, to wit, the sum of Thirteen Hundred 
Ninety-four Dollars and Eighty-five Cents ($1,394.85), for  
the permanent loss of seventy-five per cent (75%) of the 

a)  

. 

I 
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use of his right hand, pursuant to the provisions of para- 
graph (e) of Section eight (8) of the Compensation Act. 

That all of such compensation has accrued at this time. 
That pursuant to the provisions of the Workmen’s Com- 

pensation Act, the claimant Elmira Heine as Administrator 
of the estate of Arthur Heine, deceased, is entitled to receive 
the compensation which has accrued prior to  the death of 
said Arthur Heine, to wit, the medical, surgical and hospital 
expenses as aforesaid, the compensation for temporary total 
disability as aforesaid, and the compensation for 117 1/7 
weeks specific loss as aforesaid;-less the sum of $261.32 
heretofore paid by respoiident as aforesaid ; and the claimant 
Elmira FIeine individually is entitled to have and receive 
the compensation which has accrued subsequent to  the death 
of said Arthur Heine, to  wit, the compensation for ten and 
five-fourteenths weeks specific loss as aforesaid. 

Award is therefore entered herein as follows: 
To Elmira Heine, Administrator of the estate of Arthur 

Heine, deceased, the sum of Fourteen Hundred Fifty-eight 
Dollars and Twenty-six Cents ($1,458.26). 

To Elmira Heine, Administrator of the estate of Arthur 
Heine, deceased, for the use of Dr. John Goodwin, the sum of 
Two Hundred Seventy-six Dollars ($276.00). 

To Elmira Heine, individually, the sum of One Hundred 
Thirteen Dollars and Thirty-one Cents ($113.31). 

This award, being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to  Pay Compeii- 
sation Claims of State Employees and Providing for the 
Method of Payment Thereof,’’ (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180-181) , 
and being subject also to the terms of art Act entitled “An 
Act Making Appropriations to the Auditor of Public Ac- 
counts for the Disbursement of Certain Monies Until the Ex- 
piration of the First Fiscal Quarter After the Adjournment 
of the Next Regular Session of the General Assembly,” ap- 
proved July 1, 1939 (Session Laws 1939, page 117) ; and be- 
ing, by the terms of the first mentioned -4ct, subject to  the 
approval of the Governor, is hereby, if and when approval 
is given, made payable from the appropriation from the Gen- 
eral Fund in the manner provided by the foregoing Acts. 

. 
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(No. 3571-Claimant awarded $778.00.) 

HAROLD J. RIEFLER, D/B/A STATE CAPITAL INFORMATION SERVICE, 
Claimant, us. STATE OF ILLINOIS, Respondent. 

Opznion filed January 14, 1941. 

CLAIMANT, pro se. 

JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

SEBvrcEs-appropriatzon existing out of which payment could be made- 
lapse of before payment-when award mav be made for value oj. Where it 
clearly appears that  claimant rendered services to the State at the request 
of its duly authorized officers and on the written approval of its acting 
governor, which were accepted by it, and for which a n  appropriation existed 
out of which payment could be made therefor, an award may be made for 
compensation for such services, in an amount not in excess of that  agreed 
upon, where such appropriation lapsed before payment was made for same, 
on claim filed within a reasonable time. 

MR. JUSTICE YANTIS delivered the opinion. of the court: 

Claimant Harold J. Riefler operating under the trade 
name of State Capital Information Service of 404 Leland An- 
nex Building, Springfield, Illinois, claims an award from re- 
spondent based upon the following grounds. 

That on March 14,1939 an oral contract was entered into 
between claimant and respondent by and through' Milburn 
P. Akers, then Superintendent of the Division of Depart- 
mental Reports, to supply elective State officers 'and appoin- 
tive Division and Departmental heads thereof with a legisla- 
tive bulletin service; that said contract was entered into at 
the request and suggestion of Honorable John Stelle then 
Acting Governor, Lyndon Smith then Director of the Depart- 
ment of Public Works and Buildings, S. L. Nudelman then 
Director of the Department of Finance and Charles K. 
Schwartz then Chairman of the Illinois Tax Commission. 
That under such contract claimant was to  be paid $50.00 per 
week from March 14, 1939 until the close of the regular ses- 
sion of the 61st General Assembly, which in this instance was 
June 30, 1939. 

The claim further recites that claimant faithfully per- 
formed all of the provisions of the contract and supplied the 
elective State officers and Division and Departmental heads 
with 160 legislative bulletins between the above dates at a 
total charge of Seven Hundred Seventy-eight ($778.00) Dol- 
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lars; further that through no fault o r  negligence of claimant 
said bill remains unpaid, and that the appropriation out of 
which same was payable lapsed on September 30, 1939. A 
Bill of Particulars attached to the claim is duly sworn to by 
claimant Harold J. Riefler. 

In a Statement, Brief and Argument filed by the At- 
torney General in behalf of respondent counsel submits that 
in order to  justify the allowance of an award in payment 
of said claim it must appear from the record that there was 
an appropriation out of which the payments provided for  by 
the contract could be made; that there was a balance remain- 
ing in said appropriation out of which such payment might 
have been made, at the time such appropriation lapsed, and 
that if such payment was t o  be made from the contingent 
fund fo r  reserves provided for by the appropriation con- 
tained in an Act making appropriations to  the Department of 
Finance, etc., appearing on page 95 Session Laws 1937, and 

* that compliance with Section 4 of. such Act found on page 
105 of said Session Laws is- shown. 

The Appropriation Act above mentioned contains the fol- 
lowing proviso : “Reserves-for audits, examinations and in- 
vestigations, the necessity for which may develop during the 
biennium-$50,000.00. ? ’ 

Section 4 of the Appropriation Act above referred to  pro- 
vides as follows: “See. 4. No contract shall be entered into 
or obligation incurred for  any expenditure from the appro- 
priation herein made fo r  contingencies and for reserves until 
after the purpose and amount of such expenditure have been 
approved in writing by the Governor.” 

The record herein discloses (Claimant’s Exhibit “A”) 
a report by Milburn P. Akers former Superintendent of the 
Division of Departmental Reports from which it appears that 
while the Honorable John Stelle was Acting Governor of the 
State of Illinois claimant was called into conference with the 
latter and with the then Director of Finance, the then Di- 
rector of the Department of Public Works and Buildings, and 
the then Chairman of the Illinois Tax Commission, on March 
14, 1939 a t  which time a discussion as to the need of an up- 
to-the-minute information service for  the Governor and De- 
partmental heads was had, and a t  which time the services of 
claimant were engaged and contracted for whereby claimant 
was to  examine and investigate the reports, bills and other 
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legislathe matters transacted by the General Assembly of the 
State ofjIllinois from day to day and to prepare and deliver to 
the Division of Departmental Reports a report thereof which 
would be upon the desks of the several officers each morning. 
Claimant’s Exhibit “A” further shows that such reports 
were prepared and were distributed through the Department 
of Finance to all elective, executive and administrative 
officers, and appointed Departmental heads located in the city 
of Springfield. Claimant’s Exhibit “A” further shows that 
the contract price agreed upon was $50.00 per week, to start 
as of the date of such contract, i.e. March 14, 1939 and to 
continue until the close of the regular legislative session of 
the 61st General Assembly, i. e. June 30, 1939; further that 
there lapsed in the contingent fund of the Department of 
Finance out of which this contract was payable the sum of 
$43,373.58. 

A further report appearing herein, signed by A. M. 
Carter, Director of Finance under date of January 2, 1941 
discloses that there is contained in the office of the Super- 
intendent of the Division of Reports, a branch of the Division 
of Finance, a complete file of t-he bulletins furnished under 
the foregoing contract, the first of such bulletins showing 
date of March 14, 1939 and the last i. e. No. 160 being dated 
June 30,1939. 

A further report signed by Alexander Wilson, Admin- 
istrative Assistant during the Administration of His Excel- 
lency Henry Horner and of His Excellency John Stelle as 
Governors of Illinois, states that Mr. Wilson had personal 
knowledge of the nature of the service rendered by claimant 
and that such service permitted the Governor’s office to keep 
advised at  all times of the progress of bills in the various 
committees and on the calendars of the 61st General As- 
sembly, and that such service was timely and accurate. 

Compliance with the requirement prescribed by Section 
4 of the Appropriation Act above quoted appears in the record 
as Exhibit “B” in words and figures as follows, i. e.: 

“SPRINGFIELD, ILLINOIS 

March 14, 19.99 
EXHIBIT “B” 

For  the purpose of examining pending legislative matters and obtaining 
prompt reports thereon and making same available to the Governor’s office 
and various departmental heads, approval is hereby given for retaining the  
services of the State Capital Information Service or such similar agency as 
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may be available for reporting of such matters, such service to be delivered 
from this date, March 14, 1939, until the end of this regular session of the 
legislature a t  a cost not to exceed Fifty ($50.00) Dollars per week. 

(Signed) JOHN STEUE, Acting Governor.” 
From a consideration of the entire record the court finds 

that due authority for contracting the services rendered by 
claimant existed; that the services for  mliich payment is re- 
quested were in fact rendered by claimant to  the State o€ 
Illinois; that due approval for incurring the expenses of such 
service was obtained in writing from the then Acting Gos7- 
ernor of Illinois, the Honorable John Stelle; that an appro- 
priation out of which such expenses might be paid existed, 
and that at the time such contract was entered into and a t  the 
time such appropriation lapsed, a balance remained therein 
sufficient out of which such payment could be made. The 
court further finds that payment for said services has not 
been made and that claimant is entitled to payment therefor. 

Wherefore an award is hereby made in favor of claimant 
Harold J. Riefler operating under the trade name of State 
Capital Information Service for the sum of Seven Hundred 
Seventy-eight ($778.00) Dollars. 

~- 
(NO. 3280-$1,307.35.) 

MARIE SMITH, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed January 14, 194.1‘. 

MCMILLEN, MCMILLEN & GARMAN, f o r  claimant. 
JOHN E. CASSIDY, Attorney General; GLENN A. TREVOR, 

Assistant Attorney General, for respondent. 
WORKMEN’S COMPENSATION AcT-when  award fo r  cornpansation w d e r  may 

Be madc. Where employee of State sustains accidental injuries, arising out 
of and in the course of her employment, while engaged in extra-hazardous 
employment, an award for compensation may be made therefor, in accordance 
with the provisions of the Act, upon compliance by employee with the require- 
ments thereof. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

For  some months prior to November. 4, 1937, claimant 
was employed by respondent as an attendant at the Elgin 
State Hospital, Elgin, Illinois. During the time she was so 
employed she lived in the employees’ hall iand took her meals 
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in the employees’ dining room, both located on the hospital 
grounds. On the last mentioned date, about 5:35 p. m., she 
went to  the employees’ dining room for her evening meal. 
After the meal she left the dining room by the regular exit on 
the east side of the building. 

Immediately outside such exit is a platform which ordi- 
narily is lighted by an electric light. On the evening in ques- 
tion, however, no light was burning, and when claimant 
stepped outside she inadvertently stepped over the edge of 
the platform and fell to the ground. She was taken to the 
institution hospital, where a roentgenological examination 
revealed a comminuted fracture of the upper end of the right 
humerus involving the head and shaft, associated with dis- 
placement. On account of the severity of the fracture claim- 
ant was sent to the Illinois Research Hospital on November 
6, 1937, where the fracture was reduced and a cast placed on 
the arm. On November 8, 1937, she returned to  the Elgin 
State Hospital, where she remained until June 4, 1938. 

During that period she received considerable physiother- 
apy and other treatments, and went to the Illinois Research 
Hospital f o r  further examination and treatment about every 
two weeks. The cast was removed from the body and arm 
on March 11, 1938, and on June 30, 1938, claimant was re- 
examined by Dr. George A. TTiltrakis of the institution staff. 

Claimant personally appeared before the court for exam- 
ination. From the testimony in the record and the examina- 
tion in open court, it appears that she has a limitation of 
abduction and extension of the right arm ; some impairment 
of power of supination of right forearm; some limitation of 
power flexion of the right fingers and thumb, and a general 
diminished motor power of the right hand. 

From a consideration of the evidence in the record y e  
find as follows : 

That on November 4, 1937, claimant and respondent 
were operating under the provisions of the Workmen7s Com- 
pensation Act of this State; that on such date claimant sus- 
tained accidental injuries which arose out of and in the course 
of her employment; that notice of the accident was given to 
said respondent, and claim for  compensation on account 
thereof was made within the time required by the provisions 
of such Act; that the earnings of the claimant during the year 
preceding the accident were Nine Hundred Sixty-eight Dol- 
-13 
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lars and Forty Cents ($968.40), and her average weekly wage 
was Eighteen Dollars and Sixty-two Cents ($18.62) ; that 
claimant at the time of the injury was .fifty-six (56) years 
of age; that all necessary first aid, medical, surgical and 
hospital services were provided by the respondent; that 
claimant was temporarily totally disabled from the date of her 
injury as aforesaid to July 1, 1938, to wit, for a period of 
thirty-four (34) weeks ; that she also suffered the permanent 
loss of fifty per cent (50%) of the use of her right arm; that 
the sum of Fifty-six Dollars and Fifty-six Cents ($56.56) 
has been paid by respondent to apply on the compensation 
due the claimant as aforesaid. 

We further find that claimant is entitled to have and 
receive from the respondent the sum of‘ Nine Dollars and 
Thirty-one Cents ($9.31) per week for thirty-four (34) 
weeks ? temporary total disability, in accordance with the pro- 
visions of paragraph (b) of Section eight (8) of the Compen- 
sation Act, and the further sum of Nine Dollars and Thirty- 
one ($9.31) per week for a period of One Hundred Twelve 
and One-half (112%) weeks for the permanent loss of fifty 
per cent (50%) of the use of the right arm, in accordance with 
the provisions of paragraph E-13 of Section eight (8) of such 
Act, less the sum of Fifty-six Dollars and Fifty-six Cents 
($56.56) heretofore paid by the respondent. 

We further find that all of the compensation due to 
claimant as aforesaid has accrued at this time. 

Award is therefore entered in favor of the claimant, 
Marie Smith, f o r  the sum of Thirteen Hundred Seven Dollars 
and Thirty-five Cents ($1,307.35). 

This award, being subject to the provisions of an Act 
entitled “An Act making an Appropriation to Pay Compen- 
sation Claims of State Employees and providing for the 
Method of Payment Thereof” (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180-181), 
and being subject also to the terms of an Act entitled “An Act 
making Appropriations to the Auditor of Public Accounts for 
the Disbursement of Certain Monies until the Expiration of 
the First Fiscal Quarter after the Adjournment of the next 
Regular Session of the General Assembly,” approved July 1, 
1939 (Session Laws 1939, page 117) ; and being, by the terms 
of the first mentioned Act, subject to the approval of the Gov- 
ernor, is hereby, if and when approval is given, made payable 
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from the appropriation from the General Fund in the manner 
provided by the foregoing Acts. 

(No. 3560-Claimant awarded $4,000.00.) 

FRANCES CURE, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed February,lI, I94.l. 

CLAIMANT, pro se. 

GEORGE F. BARRETT, Attorney General; GLENN A. TREVOR, 

WORKMEN'S COMPENSATION AcT-when award may be made for  death. 07 
employee under. Where employee of State sustains accidental injuries arising 
out of and in the course of his employment, while engaged in extra-hazardous 
employment, resulting in his death, an award may be made for compensation 
therefor, t o  those legally entitled, in accordance with the provisions of the 
Act, upon compliance with the requirements thereof. 

Assistant Attorney General, for respondent. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

On September 27,1940, Edmund Cure was in the employ 
of the respondent in the Division of Highways, and in the 
course of his employment was mowing weeds with his team 
and mower along the right-of-way of U. S. -Route 54, be- 
tween 127th Street and Ridgeland Avenue in the City of 
Chicago. For some unknown reason the team ran away and 
Cure was thrown to the ground and thereby sustained injuries 
from which he died on the same day. 

From a consideration of the facts in the record we find 
as follows: 

1. That on the 27th day of September, 1940, the said 
Edmund Cure and the respondent were operating under the 
provisions of the Workmen's Compensation Act ; that on said 
date said Edmund Cure sustained accidental injuries which 
arose out of and in the course of his employment; that notice 
of the accident was given to said respondent, and claim for  
compensation on account thereof was made within the time 
required by the provisions of said Act ; that all necessary first 
aid, medical and hospital services were furnished by the 
respondent. 

2. That the said Edmund Cure was in the employ of the 
respondent for less than one year prior to the 27th day of 
September, A. D. 1940; was working eight (8) hours a day, 
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and was paid sixty-two and one-half cents ( 6 2 % ~ )  an hour; 
that in the employment in which he was engaged it was the 
custom to operate f o r  a part of the whole number of working 
days in each year; that Cure’s annual earnings, computed in 
accordance with the provisions of Section 10 of the Work- 
men’s Compensation Act, were One Thousand Dollars 
($1,000.00) a year, and his average weekly wage was Nineteen 
Dollars and Twenty-three Cents ($19.23). 

3. That said Edmund Cure left him surviving the 
claimant, Frances Cure, his widow, and no child or children 
under the age of sixteen (16) years. 

That under the provisions of Section 7 of the Work- 
men’s Compensation Act, the amount of compensation to be 
paid by the respondent on account of the death of said 
Edmund Cure is Four Thousand Dollars ($4,000.00); that 
under the provisions of Sections 7 and 8 of such Act, such 
compensation is payable in weekly installments of Ten Dol- 
lars and Fifty-eight Cents ($10.58), commencing September 
28, 1940. 

That compensation in the amount of Two Hundred 
One Dollars and Two Cents ($201.02) has accrued from Sep- 
tember 28th, 1940, to February 8, 1941. 

Award is therefore hereby entered in favor of the claim- 
ant, Frances Cure, for the sum of Four Thousand Dollars 
($4,000.00), payable as follows : 

a) The sum of $201.02, being the amount of compensa- 
tion which has accrued from September 28,1940, to  February 
8, 1941, shall be paid forthwith. 

b) The balance of such compensation, to wit, the sum of 
Thirty-seven Hundred Ninety-eight Dollars and Ninety-eight 
Cents ($3,798.98), shall be paid in three hundred fifty-nine 
(359) consecutive weekly payments of Ten Dollars and 
Fifty-eight Cents ($10.58) commencing ‘February 15, 1941, 
and one final payment of Seventy-six Cents (76c). 

This award, being subject to the provisions of an Act 
entitled “An Act making an Appropriation to Pay Compen- 
sation Claims of State Employees and providing for the 
Method of Payment Thereof” (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 3 27, Pars. 180-181), 
and being subject also to the terms of an Act entitled “An Act 
making Appropriations to the Auditor of Public Accounts for 
the Disbursement of Certain Monies until the Expiration of 

4. 

5.  
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the First Fiscal Quarter after the Adjournment of the next 
Regular Session of the General Assembly, " approved July 1, 
1939 (Session Laws 1939, page 117) ; and being, by the terms 
of the first mentioned Act, subject to the approval of the Gov- 
ernor, is hereby, if and when approval is given, made payable 
from the appropriation from the Road Fund in the manner 
provided by the foregoing Acts. 

(No.  3549-Claim denied.) 

NEVA J. DUGGER, Claimant, v's. STATE OF ILLINOIS, Respondent. 
Opin ion filed February 11, 19G. 

EDWARD PREE and HAROLD WARNER, for claimant. 
GEORGE F. BARRETT, Attorney General; GLENN A. TREVOR, 

Assistant Attorney General, for respondent. 
N m n G m c ~ e m p l o ~ y e e s  of State-pel sonnl znjziry resultang fi-onz-state 

not liable for-award for damages o n  grounds of equaty and good conscience 
cannot be made. In  the exercise of i ts governmental functions the State is 
not liable fo r  damages occasioned by the negligence of its officers, agents or 
employees. Regardless of the merits of a claim f o r  damages, for personal 
injuries, or damages to property, sustained as the result of such negligence, 
or the extent of such damages or seriousness of such injuries, or the degree 
of negligence, or  the absence of contributory negligence, no award can be I 

made on the grounds of equity and good conscie&e. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

The complaint herein alleges in substance that on the 
24th day of July, A. D. 1940 the claimant slipped and fell 
while walking near the west entrance on the first floor of the 
Capitol Building in the City of Springfield; that it was the 
duty of the respondent to keep said premises in a safe condi- 
tion; that the servants, agents and employees of the respond- 
ent carelessly and negligently placed upon the floor of said 
building a certain substance which caused the floor to  become 
very slippery; that by reason thereof the claimant slipped 
and fell as aforesaid, and thereby sustained injuries to  her 
knee and ankle; that in consequence of said injuries she was 
compelled to and did incur expenses for doctor bills, medicine, 
etc., and she therefore asks an award in the amount of One- 
Thousand Dollars ($1,000.00). 
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The Attorney General has filed a motion to dismiss fo r  
the reason that the claim is predicated upon an alleged 
liability of the respondent for the negligent and wrongful acts 
of its officers, agents or employees while engaged in a govern- 
mental function, and therefore does not set forth a claim 
which the State as a sovereign commonwealth should dis- 
charge and pay. 

The State Capitol is the seat of the legislative and execu- 
tive branches of the State Government and each of the sev- 
eral departments of the State Government created by the 
Civil Administrative Code is required to maintain a central 
oEce in such building, of which the Secretary of State is made 
custodian. 

There can be no question but what the State in the main- 
tenance of the State Capitol is engaged in a governmental 
function. It is a rule of very general application in this and 
other States that in the exercise of its governmental func- 
tions, the State is not liable for the negligence of its servants 
and agents. Hollenbeck vs. County of Wimebago,  95 Ill. 148; 
City of Chicago vs. Williams, 182 Ill. 135; Minier vs. State 
Board of Agriculture, 259 Ill. 549; Love vs. Glencoe. Park 
District, 270 Ill. App. 117; Stein vs. West Chicago Park Com- 
mission, 247 Ill. App. 479 ; Hendrick vs. Urbana Park District, 
265 Ill. App. 102; Gebhardt vs. Village of LaGrange Park,  354 
Ill. 235 ; LePetre vs. Chicago Park Distri'ct, 374 Ill. 184. 

Claimant admits that the general rule is as above set 
forth, but contends that there is an exception to the general 
rule in cases where the injuries sustained by the claimant 
are directly attributable to  the gross negligence o r  wanton 
misconduct of an agent of the State and are not the result 
of contributory negligence on the part of the claimant, and 
takes the position that in such cases the Xta,te in equity and 
good conscience should make payment for the damages sus- 
tained. 

There is nothing in the record to indicate any gross negli- 
gence or wanton misconduct on the part of any agents of the 
State, but even if such gross negligence or wanton misconduct 
were shown, there would be no liability on the part of the 
State. 

It is true that this court in some earlier cases recognized 
an exception to the general rule as contended f o r  by claimant, 
but the cases .recognizing such exception have been over- 

' 
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ruled and this court has repeatedly held that in all cases 
where the State is in the exercise of a governmental function, 
there is no liability on its part f o r  the negligence of its ser- 
vants and agents. 

The question, was squarely raised upon the petition for  
rehearing in the case of Garbutt vs. State, reported in 10 C. C. 
R. 37. I n  that case the same contention was made as in the 
present case, and upon consideration thereof we said, page 41 : 

“Even if it be conceded that the facts in  the record do show that the 
servants and agents of the respondent were guilty of gross and wanton 
negligence, and that the claimant‘s intestate was free from contributory 
negligence, still under the repeated decisions of the court, the claimant is 
not entitled to an award. 

of this court, awards were made in certain cases in which there was no legal 
liability on the part of the State. In  the earlier cases so decided, the facts 
appealed very strongly to the sympathies of the court, and the awards there 
made were attempted to  be ju8tified on the grounds of “equity and good 
conscience.” 

“Thereafter the court apparently recognized the dangerous tendency of 
such decisions, and the extent to  which they were being carried, and gradually 
began to get back to  the earlier decisions of the court, t o  the effect that this 
court has no authority to allow an award in any case unless there would be 
a legal liability on the part of the State if the State were suable. 

“In the course of such transition, awards were allowed in certain cases 
where the claimant was free from contributory negligence, and the servants 
and agents of the respondent were guilty of gross and wanton negligence, 
and such awards were attempted to be justified on the ground that such cases 
co-nstituted an exception to  the general rule that the State is not liable for 
the acts of its servants and agents under the doctrine of respondeat superior. 

“If the State is not liable for the ordinary negligence of its servants 
and agents, there is no principle of law under whichlit can be held liable 
for the gross or wanton negligence of such servants and agents, in the 
absence of a statute making it so liable. The purported exception has no 
basis in law, and is ne  longer recognized by this court.” 

The rule above set forth has been adhered to in the fol- 
lowing cases since decided, to wit: Durkiewiecx vs. State, 10 
C. C. R. 61; S tmley ,  Admr. vs. State, 10 C. C. R. 146;‘ Sale, 
Admx. vs. State, 10 C. C. R. 379; Bishop, et al. vs. State, 10 
C. C. R. 664. 

Under the law as applied by this court in the cases above 
cited, the motion of the Attorney General must be sustained. 

Motion to dismiss allowed. Case dismissed. 

“As stated in the original opinion, during a certain period in the history. 

. 
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(No. 3563-Claimant awarded $3,200.00.) 

FLORENCE CARNAHAN DUNCAN, Claimant, ‘us. STATE OF ILLINOIS, 
Respondent. 

Opinion filed February 11, 1941. ’ 

CLAIMANT, pro se. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

WOUKMEN’S COMPENSATIOK ACT-when award m a y  be made for compensa- 
tion. for death of  employee wider. Where employee of State sustains 
accidental injuries, arising out of and in the course of his employment, 
while engaged in extra-hazardous employment, resulting in his death, an 

‘ award for compensation may be made therefor, to  those legally entitled 
thereto, in accordance with the provisions of the Act, upon compliance with 
the requirements thereof. 

SAME-same-lump s u m  settlement-not authorized where beneficiary is 
widow without children. Provision of Workmen’s Compensation Act for 
payment of compensation in a lump sum is not applicable where award is 
to  widow without children. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

On the 8th day of November, A. D. 1940, Joseph Duncan 
was in the employ of the Bureau of Maintenance, Division of 
Highways of the respondent, and mas working at a gravel pit 
located near S. B. I. Route No. 1, about a half mile northwest 
of Oliver, Illinois. On that day, while working a t  the pit, he 
was caught in a slide of the gravel bank and completely cov- 
ered thereby. By the time the gravel was removed from the 
body, said employee mas dead. 

From a consideration of the facts in the record, we find 
as follows: 
, 1. That on the 8th day of November, A. D. 1940 the said 
Joseph Duncan and the respondent were operating under the 
provisions of the Workmen’s Compensation Act; that on said 
date Joseph Duncan sustained accidental injuries which arose 
out of and in the course of his employment; that notice of 
the accident was given to said respondent, and claim for com- 
pensation on account thereof was made within the time re- 
quired by the provisions of said Act. 

That the said Joseph Duncan was in the employ of 
the respondent fo r  less than one year prior to November 8, 
1940, was working eight (8) hours a day, and was paid fifty 

2. 
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cents (50c) per hour; that, in the, employment in which he 
was engaged, it was the custom to operate for a part of the 
whole number of working days each year; that Duncan’s 
annual earnings, computed in accordance with the provisions 
of Section 10 of the Workmen’s Compensation Act were Eight 
Hundred Dollars ($800.00) and his average weekly wage was 
Fifteen Dollars and Thirty-eight Cents ($15.38). 

That said Joseph Duncan left him surviving the 
claimant, Florence Carnahan Duncan, his widow, and no child 
or children under the age of sixteen (16) years. 

That under the provisions of Section 7 of the Work- 
men’s Compensation Act, the amount. of compensation to be 
paid by the respondent on account of the death of said Joseph 
Duncan is Thirty-two Hundred Dollars ($3,200.00) ; that 
under the provisions of Sections 7 and 8 of such Act, such 
compensation is payable in weekly installments of Eight Dol- 
lars and Forty-six Cents ($8.46) commencing November 9, 
1940. 

5. That compensation in the amount ‘of One Hundred 
Nine Dollars and Ninety-eight Cents ($109.98) has accrued 
from November 9, 1940 to February 8, 1941. 

Award is therefore hereby entered in favor of the claim- 
ant, Florence Carnahan Duncan, for the sum of Thirty-two 
Hundred Dollars ($3,200.00), payable as follows : 

a) The sum of One Hundred Nine Dollars and Ninety- 
eight Cents ($109.98), being the amount of compensation 
which has accrued from November 9, 1940 to  February 8, 
1941, shall be paid forthwith. 

The balance of such compensation, to wit, the sum of 
Three Thousand Ninety Dollars and Two Cents ($3,090.08), 
shall be paid in Three Hundred Sixty-five (365) consecutive 
weekly payments of Eight Dollars and Forty-six Cents 
($8.46) commencing February 15, 1941, and one final pay- 
ment of Two Dollars and Twelve Cents ($2.12). 

Claimant has asked that this award,.or a portion there- 
of, be paid in a lump sum, in order that she may make pay- 
ment of her husband’s funeral expenses and a mortgage on 
the homestead. However, our Supreme Court has held that 
in cases where there is a surviving widow and no child or 
children, there is no authority’ under the Workmen’s Com- 
pensation Act for the commutation of the award td an equiva- 
lent lump sum. 

3. 

4. 

b)  
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Illir~ois Zinc CO. VS. Ifid. Corn., 366 Ill. 480. 
The rule there announced was followed by this Court in 

the case of A m a  Tu11 vs. State, 10 C. C. R. 713. 
The petition for the payment of the award in a lump sum 

must therefore be denied. 
The award herein made being subject to the provisicns of 

an Act entitled “An Act Making an Appropriation to  Pay 
Compensation CIaims of State Employees and Providing for 
the Method of Payment Thereof, ” (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180- la) ,  
and being subject also to the terms of an Act entitled “An 
Act Making Appropriations to the Auditor of Public Ac- 
counts for  the Disbursement of Certain Monies Until the Ex- 
piration of the First Fiscal Quarter After the Adjournment 
of the Next Regular Session of the General Assembly,” 
approved July 1, 1939 (Session Laws 1939, page 117); and 
being, by the terms of the first mentioned Act, subject to 
the approval of the Governor, is hereby, if and when approval 
is given, made payable from the appropriation from the Road 
Fund in the manner provided by the foregoing Acts. 

(No. 3415-Claimant awarded $150.00.) 

HAROLD LESCH, SON OF CHARLES H. LESCH, DECEASED AND SAMUEL H. 

ESTATE OF CHARLES H. LESCH, DECEASED, Claimants, vs. STATE 

OF ILLINOIS, Respondent. 

MILLER & SHAPIRO, for claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 

SEAI’IRO, AS ADMINISTRATOR WITH THE mTILL ANNEXED 0%’ T H E  

Opinion filed FeDruary 11, 1941. 

Assistant Attorney General, for respondent. 
WOBKMEN’S COMPENSATION Am-injuries resulting in death of employee 

under-leaving no dependents-award m a v  6e made f o r  funeral expenses 
and t o  State Treasurer f o r  Workmen’s Special Fund. Where employee of 
State sustains accidental injuries, arising out of and in the course of his 
employment, while engaged in extra-hazardous employment, resulting in 
his death and left him surviving no widow, no child or children under six- 
teen years of age, no parent, no grand parent, grand child or grand-children, 
collateral heirs or others dependent upon him in whole or in part for their 
support, an  award may be made for  an  amount not to exceed $150.00 for the 
expense of his burial to one incurring the expense thereof, and to the State 
Treasurer the sum of $600.00 in accordance with Paragraph (e)  of Sec- 
t ion 7 of the Act, upon compliance with the requirements thereof. 
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MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court : 

On April 7, 1939, and f o r  a long time prior thereto, 
Charles H. Lesch was in the employ of the respondent as a 
skilled laborer, his duties being to operate an auto patrol 
grader for  maintaining gravel shoulders adjoining the con- 
crete pavement on U. s. Route 52, from Kankakee northwest. 
On the last mentioned date he took the grader to the division 
garage in Ottawa for minor repairs, and was returning same 
to the regular station in Kankakee pursuant to instructions 
of his assistant maintenance foreman, and while crossing the 
tracks of the C. R. I. & P. Railroad at Morris, Illinois, was 
struck by the train known as the Golden State Limited and 
was instantly killed. 

Thereafter Samuel H. Shapiro was duly appointed Ad- 
ministrator with the Will Annexed of the estate of said 
Charles H. Lesch, deceased, and said Administrator and 
Harold Lesch, son of decedent, have filed their joint complaint 
herein asking for an award under the provisions of the Work- 
men’s Compensation Act of this State on account of the death 
of said decedent. 

From a consideration of the facts in the record we find 
as follows: 

1. That on the 7th day of April, A. D. 1939, the said 
Charles H. Lesch and the respondent were operating under 
the provisions of the Workmen’s Compensation Act of this 
State ; that on said date said Charles H. Lesch sustained acci- 
dental injuries which arose out of and in the course of his 
employment; that notice of the accident was given to said re- 
spondent, and claim for compensation on account thereof was 
made within the time required by the provisions of said Act. 

2. That the annual earnings of said Charles H. Lesch 
during the year next preceding the accident were Eight Hun- 
dred Seventy-three Dollars and Fifty Cents ($873.50) and his 
average weekly wage was Sixteen Dollars and Eighty Cents 
($16.80). 

3. That said Charles H. Lesch left him surviving no 
widow, no child or children under sixteen (16) years of age; 
no parent ; no grand-parent, grand-child or grand-children, 
collateral heirs or others dependent upon him in whole or in 
part for their support. 
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We further find that under the provisions of paragraph 
(e) of Section Seven (7) of the Workmen’s Compensation Act 
in force at the time of the accident, the respondent is liable 
for funeral expenses of the decedent in an amount not to ex- 
ceed One Hundred Fifty Dollars ($150.00), which amount is 
to be paid to the person incurring the expense of burial. The 
evidence discloses that the claimant, Samuel H. Shapiro, as 
Administrator with the Will Annexed of the estate of said 
decedent, paid such funeral expenses and that the same ex- 
ceed One Hundred Fifty Dollars ($150.00). He is therefore 
entitled to be reimbursed therefor by the respondent to the 
extent of $150.00. 

We further find that pursuant to the further provisions 
of said paragraph (e) of Section Seven (7) of the Workmen’s 
Compensation Act, in force at the time of the accident, the re- 
spondent is also required to pay into a special fund, of which 
the State Treasurer is ex-officio custodian, the sum of Six 
Hundred Dollars ($600.00). 

Award is therefore hereby made as follows : 
a) To Samuel H. Shapiro, as Administrator with the 

Will Annexed of the estate of said decedent, in re-payment fo r  
funeral expenses advanced by him, the sum of One Hundred 
Fifty Dollars ($150.00). 

b) To the State Treasurer of the State of Illinois as ex- 
bfficio custodian of the Workmen’s Compensation Special 
Fund, the sum of Six Hundred Dollars ($600.00), said sum 
to be held and disbursed by said State Treasurer in accord- 
ance with the provisions of the Workmen’s Compensation Act 
of this State. 

This award, being subject to the provisions of an Act 
entitled “An Act making an Appropriation to Pay Compen- 
sation Claims of State Employees and providing f o r  the 
Method of Payment Thereof” (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180-181), 
and being subject also to the terms of an Act entitled “An Act 
making Appropriations to the Auditor of Public Accounts for 
the Disbursement of Certain Monies until the Expiration of 
the First Fiscal Quarter after the Adjournment of the next 
Regular Session of the General Assembly,” approved July 1, 
1939 (Session Laws 1939, page 117) ; and being, by the terms 
of the first mentioned Act, subject to the approval of the Gov- 
ernor, is hereby, if and when approval is given, made payable 
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from the appropriation from the Road Fund in the manner 
provided by the foregoing Acts. 

(No. 3077-Claims denied.) 

EVELYN MATHIEU, ADMINISTRATRIX OF THE ESTATE OF FLOYD 

MATHIEU, DECEASED AND GEORGE GARDNER, ADMINISTRATOR OF THE 

ESTATE OF TOMMIE GARDNER, DECEASED, Claimants, vs. STATE OF 

ILLINOIS, Respondent. 

GEORGE W. DOWELL and CARL PREIHS, f o r  claimant. 

GEORGE F. BBRRETT, Attorney General; MUREAY F. MILNE, 

Opinion filed February 11, 1941. 

Assistant Attorney General, fo r  respondent. 
N m m x m E - e m p l o z J e e s  of State Highway Department-death alleged 

t o  have resulted therefrom-State not liable for damages. I n  the construc- 
tion and maintenance of its public highways, the State is acting i n  a 
governmental capacity, and is not liable for damages caused by either a 
defect in  the construction or failure to  maintain same in a safe condition, 
or  any malfeasance, misfeasance or negligence of its officers, agents or 
employees in  connection therewith. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 

The complaint herein alleges in substance as follows: 
That for a long time prior to and on the 4th day of 

August, A. D. 1935, the respondent was the owner of and 
possessed of a certain bridge known as North Fork Bridge 
which was a part of S. B. I. Route No. 2 and was located about 
one and one-half (11/) miles north of the Village of Patoka; 
that the respondent through its Department of Public M'orks 
and Buildings and its Chief Highway Engineer carelessly 
and negligently constructed such bridge of a width of sixteen 
(16) feet, eight (8) inches, being one (1) foot, four '(4) inches 
less than the concrete pavement on either side thereof; that 
such condition was dangerous to automobiles and trucks 
meeting o r  passing on such bridge; that on said 4th day of 
August, A. D. 1935, about eleven o'clock P. M. one Ross TVhite 
mas driving his truck in a southerly direction on said S. B. I. 
Route No. 2 over said bridge; that Floyd Mathieu and Tom- 
mie Gardner, as well as a number of other persons, were rid- 
ing as passengers in said truck; that when said truck was 
near the south end of said bridge, another truck drove upon 

the court: 
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said bridge from the south and collided with the truck in 
which the said Floyd Mathieu and Tommie Gardner were 
riding as passengers; that as a result thereof the said Floyd 
Mathieu and Tommie Gardner were killed; that thereafter 
Evelyn Mathieu was duly appointed Administratrix of the 
estate of said Floyd Mathieu, deceased, and George Gardner 
was duly appointed Administrator of the estate of said Tom- 
mie Gardner, deceased; that the said Floyd Mathieu and Tom- 
mie Gardner at the time of the accident were in the exercise 
of all due care and caution, and that said accident occurred 
as the result of the carelessness and negligence of the respond- 
ent in constructing and maintaining said bridge of the width 
of one (1) foot, four (4) inches less than the concrete pave- 
ment at either end of said bridge; and that each of said claim- 
ants seeks an award in the amount of Ten Thousand Dollars 

The respondent has filed a motion to dismiss the com- 
plaint for the reason that it does not set forth a claim which 
the State of Illinois as a sovereign commonwealth should dis- 
charge and pay. 

We have repeatedly held that in the construction and 
maintenance of its system of State highways the State is act- 
ing in a governmental capacity. Spurrell vs. State, 10 C. C. 
R. 74; Tiunm vs. State, 9 C. C. R. 495; NcGready vs. State, 9 
C. C. R. 63; Bwmgart  vs. State, 8 C. C. R. 220; Budholx vs. 
State, 7 C. C. R. 241; Braun vs. State, 6 C. C. R. 104. 

It has been uniformly held in this State that in the exer- 
cise of its governmental functions, the State is not liable fo r  
the negligence of its agents or employees, in the absence of a 
statute making it so liable. MJnear vs. State Board of Agri- 
culture, 259 Ill. 549; Gebharbt vs. Village of LaGrmge Park, 
354 Ill. 234 ; City of Chicago vs. Williams, 182 Ill. 135 ; Royal 
vs. State, 9 C. C. R. 67; Ryanvs. State, 8 C. C. R. 361; Wilsolz 
vs. &ate, -8 C. C. R. 72; J m e s  H. Wolfe, et al. vs. State, 10 
C. C. R. 324; 25 R. C. L. p. 407, see. 43. 

Under the law as above set forth, the motion of the re- 
spondent must be sustained. 

Motion to dismiss allowed. Case dismissed. 

($10,000.00). 
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(No. 3063-Claimant awarded $334.65.) 

LLOYD 0 WENS, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed. February 11, 1941. 

JOHN W. FRIBLEY, for claimant. 

GEORGE F. BARRETT, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 

WORKMEN’S COMPENSATION AcT-when  award m a y  be made for permanent 
loss of use: of a r m i n j u r e d  employee not working steadily in employment- 
based on 200 day year. Where employee of State, not steadily employed, 
sustains accidental injuries, arising out of and in the course of his employ- 
ment, while engaged in extra-hazardous employment, resulting in permanent 
loss of use of his right arm, an award for compensation for such injuries 
and loss may be made, based on the earnings of such employee on a 200 day 
year, i n  such employment, in accordance with the provisions of the Act, 
upon compliance by employee with the terms thereof. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

Lloyd Owens, claimant, twenty-seven years of age, mar- 
ried, but having no children under sixteen years of age, was 
employed by Mrs. Dorothy Kay, in her capacity as Assistant 
Director of the Department of Public Welfare of the State of 
Illinois, a t  the rate of Six Dollars ($6.00) per day, and on 
the 13th day of Aught ,  1936, while engaged in preparing a 
booth fo r  an exhibit of the Department of Public Welfare of 
the State of Illinois, for  exhibition to  the visitors a t  the Illi- 
nois State Fair, Dorothy Kay and the claimant and another 
helper, were engaged in removing a lattice fence adjacent to 
an 18 foot stage. The other worker was underneath the stage 
with a crow-bar in an attempt t o  remove the stage, and claim- 
ant was assisting in attempting to push the fence and stage. 
It suddenly came loose and claimant’s wrist and right hand 
were caught between the fence and the stage. Dorothy Kay 
was present. Claimant’s wrist was sprained and twisted, and 
the back of his hand was cut. Dorothy Kay directed him to  
receive first aid from the Fair Grounds. Claimant went back 
to work the next day‘with his wrist bandaged and continued 
to work for  some two or  three weeks, but finally called upon 
Dr. John J. Donovan of Springfield, Illinois. 

Claimant claims that he suffered much pain and had a 
lack of strength in his hand, wrist and fingers. Dr. Donovan 
made a cast to fit his hand and wrist which went part way up 
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the arm, from which a brace was made. The State paid for  
that. 

It was Dr. Donovan’s opinion that there was a permanent 
injury and that there waa a twenty-five to  fifty per cent dis- 
ability of the use of his right wrist. No bones were broken, 
and from Dr. Donovan’s examination some two or three meeks 
after the injury, he determined that the pain and weakness 
in the wrist and hand was caused by the annular ligament of 
the wrist having been partially torn causing an abnormal 
amount of motion between the ulna and radius, with crepitus 
of the two bones when the wrist was rotated. Dr. Donovan 
found that no bones had been fractured. 

Sometime after that, Dr. Paul H. Harmon examined 
claimant’s wrist. Dr. Harmon is a surgeon, duly licensed to  
practice medicine and surgery in the State of Illinois, and 
specializes in surgery, being employed in the Department of 
Public Welfare of the State of Illinois, and being director of 
the crippled cliildrens’ services in the State of Illinois, which 
includes supervision of the surgeons who carry out this type 
of work. The field in which Dr. Harmon is engaged concerns 
itself with the diseases of the bones and joints, muscles and 
tendons, especially all diseases of the extremities. Dr. Har- 
mon is also engaged in the practice of oSthopaedic surgery. 

It would thus appear that the claimant had the benefit 
of examination by two competent medical men. Claimant’s 
principal injury seems to  have been in the wrist joint and the 
compensation act dces not make any specific provision for  
loss of motion in the wrist joint. From the testimony of Dr. 
John J. Donovan, it wonld appear that claimant’s wrist joint 
was twenty-five to fifty per cent less usefnl. From the testi- 
mony of Dr. Harmon it would appear that there is a twenty- 
five per cent limitation of the motions of flexion, extension, 
hyper-extension, ulnar deviation and radial deviation, but 
that there was practically no limitation of motion to  claim- 
ant’s right wrist as to  pronation and suppination. It would 
also appear from Dr. Harmon’s testimony that at the time of 
claimant’s examination, claimant had a disability of about 
thirty-five per cent of the entire use of his right hand, but that 
in his opinion if the claimant ceased to use the brace which he 
customarily wore, that additional motion would be gained by 
the claimant in the injured wrist. 

OWENS w. STATE OF ILLINOIS. 

- 
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It appears that the claimant was not working steadily at  
this job, and therefore, under the Compensation Act, his 
weekly compensation must be determined on a 200 day year. 

* His annual wages, therefore, must be $1,200.00, and his 
weekly wage would be 1/52 of that, or $23.08. This would 
make his compensation rate $11.54 per week since claimant 
did not have any children under sixteen years of age a t  the 
time of the injury. 

We, therefore, find that claimant’s injury arose out of 
and in the course of his employment; that his superior officer 
was present at  the time of his injury and had notice thereof; 
that claim was filed within a year. 

Considering the testimony of both doctors and harmon- 
izing that testimony, me are of the opinion that the claimant 
has suffered a ten per cent permanent loss of his whole right 
arm, and is entitled to the sum of $259.65, being 10% of 225 
weeks a t  $11.54 per week. We also find that Dr. John J. 
Donovan is entitled to  the sum of $75.00 for  medical care and 
attention. 

An award, therefore, is recommended to  Lloyd Owens, 
claimant, fo r  the purpose herein mentioned, in the sum of 
$259.65, and an award is recommended for Dr. John J. Dono- 
van, in the sum of $75.00 

This award, being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compen- 
sation Claims of .State Employees and Providing for the 
Method of Payment Thereof,” (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180-181), 
and being subject also to the terms of an Act entitled “An 
Act Making Appropriations to  the Auditor of Public Ac- 
counts for the Disbursement of Certain Monies Until the Ex- 
piration of the First Fiscal Quarter After the Adjournment 
of the Next Regular Session of the General Assembly,” ap- 
proved July 1, 1939 (Session Lams  1939, page 117) ; and be- 
ing, by the terms of the first mentioned Act, subject to  the 
approval of the Governor, is hereby, if and when approval 
is given, made payable from the appropriation from the Gen- 
eral Fund in the manner provided by the foregoing Acts. 
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(No. 3570-Claimant awarded $35.50.) 

PROTHERO & WILLIS, Claimants, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed February 11, 1941. 

CLAIMANTS, pro se. 
GEORGE P. BARRETT, Attorney General ; GLENN A. TREVOR, 

Assistant Attorney General, for respondent. 
SUPPLIES, SERVICES-lapse of appropriation owt of which could be p a i 6  

before presentment of  bill-when award m a y  be made fo r  amount due. 
Where it clearly appears that State used equipment and accepted services 
of claimants in furnishing same, and that bill therefor was not presented 
before lapse of appropriation out of which it could be paid, due to no 
negligence on their part, an  award may be made for the reasonable value 
thereof, on claim filed within a reasonable time. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

Claimants ask for an award in the amount of Thirty-five 
Dollars and Fifty Cents ($35.50) for eight and one-half hours’ 
use of tractor at  Three Dollars ($3.00) per hour, and five 
hours’ use of truck at Two Dollars ($2.00) per hour, in con- 
nection with the removal to the grounds of the Illinois 
Soldiers & Sailors’ Children’s School at Normal, Illinois, of 
certain shrubbery and nursery stock which had been donated 
t o  the institution. The tractor was used on May 6, 1939 and 
the truck on May 12, 1939, but the bill for the use thereof 
was not presented to  the institution until a year later, a t  
which time payment could not be made by the institution 
authorities f o r  the reason that the appropriation out of which 
the same was payable lapsed September 30, 1939. 

The record does not indicate who ordered the hi’ring of 
the tractor and truck, but apparently the same were used 
with the approval of the Managing Officer of the institution. 

There is no question but what the services were rendered 
as claimed; that the same were approved by the Managing 
Officer of the institution; that the amount of the claim is 
reasonable; and that there has been no unreasonable delay 
on the part of the claimant in presenting its claim. 

We have held in numerous cases that under such circum- 
stances the claimant is entitled to an award. Rock Is lmd 
Smd and Grauel Co. vs. State, 8 C. C. R. 165; I m d i w  Hotor- 
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(No. 3564-Claimant awarded $4,450.00.) 

JOSEPHINE VONHATTEN, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed February 11, 1941. 

CLAIMANT, pro se. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, fo r  respondent. 

WORKMEN’S CONPENSATION AcT-when award may be made tinder for 
death of employee. Where employee of State sustains accidental injuries, 
arising out of and in the course of his employment, while engaged in  extra- 
hazardous employment, resulting in his death, an  award may be made for 
compensation therefor, t o  those legally entitled, in accordance with the pro- 
visions of the Act, upon compliance with the requirements thereof. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

Between August 16,1940, and October 4, 1940, Alvin Von 
Hatten was employed as a patrolman’s first helper in the 
maintenance branch of the Division of Highways of the re- 
spondent. On the last mentioned date, while assisting in 
resurfacing the floor of a bridge known as the Sweigler 
Bridge, located on U. S. Route No. 50 near Shattuck, Illinois, 
a kettle of heated asphalt tipped forward and covered the 
body of said Alvin VonHatten below the chest, inflicting 
burns from which he died the same day. 

Said Alvin VonHatten left him surviving the claimant, 
, Josephine VonHatten, his widow, and James VonHatten, 

aged five years, his only child, both of whom were totally de- 
pendent upon him for their support. 

Although Alvin VonHatten had been in the employ of 
the respondent as patrolman’s first helper but forty-two (42) 
days, the evidence shows that persons of the same class in the 
same employment and same location worked more than three 
hundred (300) days a year, on an average of eight (8) hours 
a day, and were paid sixty cents (60c) per hour. 

cycle Co. vs. State, 9 C. C. R. 526; Wabmh TelephoHe Co. vs. 
State, 10 C. C. R. 211. 

Award is therefore entered in favor’ of the claimant, 
Prothero and Willis, for the sum of Thirty-five Dollars and 
Fifty Cents ($35.50). I 
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Upon a consideration of the facts in the record we find 
as follows : 

1. That said‘ Alvin VonHatten and the respondent were 
on the 4th day of October, A. D. 1940, operating under the 
provisions of the Workmen’s Compensation Act of this State ; 
that on said date said Alvin VonHatten sustained accidental 
injuries which arose out of and in the course of his employ- 
ment and which resulted in his death on the same date; that 
notice of said accident was given to said respondent and claim 
for compensation on account thereof was made within the 
-time required by the provisions of such Act ; that the earnings 
of said Alvin VonHatten during the year next preceding the 
injury, computed in accordance with the provisions of Section 
Ten (10) of the Workmen’s Compensation Act, were Four- 
teen Hundred Forty Dollars ($1,440.00), and his average 
weekly wage was Twenty-seven Dollars and Sixty-nine Cents 
($27.69) ; that the necessary first aid, medical and hospital 
services were provided by the respondent. 

That said Alvin VonHatten left him surviving the 
claimant, Josephine VonHatten, his widow, and James Von‘ 
Hatten, his only child, aged five years, both of whom were 
totally and equally dependent upon the earnings of said Alvin 
VonHatten for their support and maintenance. 

That under the provisions of Section 7-a and Section 
7-h-3 of the Workmen’s Compensation act, the amount of 
compensation to be paid by the respondent on account of the 
death of said Alvin VonHatten is Forty-four Hundred Fifty 
Dollars ($4,450.00) ; that under the provisions of Sections 7 
and 8, such compensation is payable in weekly installments of 
Sixteen Dollars and Fifty Cents ($16.50) per week, comment- 
ing October 5 ,  1940. 

That the share of such compensation which otherwise 
yould be payable to said James VonHatten should be paid to 
his mother, Josephine VonHatten, for the support of said 
child. 

5. That the amount of compensation which has accrued 
from Oc€ober 5, 1940, to February 8, 1941, to wit, eighteen 
(18) weeks at $16.50 per week, is Two Hundred Ninety-seven 
Dollars ($297.00). 

2. 

3. 

. 

4. 

. It is therefore hereby ordered as follows: 
A) That the share of such compensation which would 

otherwise would be payable to said James VonHatten shall 
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be paid to his mother, Josephine VonHatten, for the support 
of said child. 

B) That an award be and the same is hereby entered in 
favor of the claimant, Josephine VonHatten, for the sum of 
Forty-f our Hundred Fifty Dollars ($4,450.00), payable as 
follows, to wit : 

The sum of Two Hundred Ninety-seven Dollars 
($297.00), being the amount of compensation which has ac- 
crued from October 5,1940, to February 8,1941, shall be paid 
forthwith. 

The balance of such compensation, to wit, the sum of 
Forty-one Hundred Fifty-three Dollars ($4,153.00), shall be 
paid in Two Hundred Fifty-one ‘(251) weekly payments of 
Sixteen Dollars and Fifty Cents ($16.50), commencing Feb- 
ruary 15, 1941, and on% final payment of Eleven Dollars and 
Fifty Cents ($11.50). 

This award, being subject to the provisions of an Act 
entitled “An Act making an Appropriation to Pay Compen- 
sation Claims of State Employees and providing for the 
Method of Payment Thereof” (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180-181), 
and being subject also to the terms of an Act entitled “An Act 
making Appropriations to the Auditor of Public Accounts for 
the Disbursement of Certain Monies until the Expiration of 
the First Fiscal Quarter after the Adjournment of the nest 
Regular Session of the General Assembly, ” approved July 1, 
1939 (Session Laws 1939, page 117) ; and being, by the terms 
of the first mentioned Act, subject to the approval of the Gov- 
ernor, is hereby, if and when approval is given, made payable 
from the appropriation from the Road Fund in the manner 
provided by the foregoing Acts. 

(No. 3076-Claim denied.) 

Ross WHITE, ANDY FRIS, TED DOCKERTY, BEN JANCHEWSKI, JOHN SAIZ 

AND STANLEY BLAKEY, Claimants, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed February 11, 1941. 

GEORGE W. DOWELL and CARL PREIHS, f o r  claimants. 
GEORGE F. BARRETT, Attorney General; MURRAY I?. MILNE, 

Assistant Attorney General, f o r  respondent. 
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NEomxNcE-employees of State Highway Department-res2llting in per- 
sonal injury and damage t o  property-8tate not liable for. I n  the construc- 
tion and maintenance of its public highways the State is acting in a govern- 
mental capacity and is not liable for damages caused by either a defect in 
the construction or failure to  maintain same in a safe condition or  any 
malfeasance, misfeasance or  negligence of its officers, agents or employees 
in connection therewith. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

The claimants, Ross White, Andy Fris, Ted Dockerty, 
Ben Janchewski, John Saiz and Stanley Blakey, filed their 
joint complaint in this court on the 5th day of April, A. D. 
1937, and allege therein in substance that for  a long time 
prior to and on the 4th day of August, A. D. 1935, the re- 
spondent was the owner of and possessed of a certain bridge 
known as North Fork Bridge, which was a part of S. B. I. 
Route No. 2 and was located about one and one-half (11/2) 
miles north of the Village of Patoka; that the respondent 
through its Department of Public Works and Buildings and 
its Chief Highway Engineer carelessly and negligently con- 
structed such bridge of a width of sixteen (16) feet eight (8) 
inches, being one (1) foot four (4) inches less than the con- 
crete pavement on either side thereof; that such condition was 
dangerous to automobiles and trucks meeting or passing on 
such bridge ; that on said 4th day of August, A. D. 1935, about 
eleven o'clock p. m., the claimant, Ross White, was driving his 
truck in a southerly direction on said S. B. I. Route No. 2 
over said bridge ; that the other claimants in this proceeding 
were riding as passengers in said truck; that when said truck 
was near the south end of said bridge, another truck drove 
upon said bridge from the south and sideswiped the truck in 
which the claimants were riding, whereby said last mentioned 
truck was damaged and each of the claimants sustained per- 
sonal injuries; that the claimants were in the exercise of all 
due care and'caution, and that said accident occurred as the 
result of the carelessness and negligence of the respondent 
in constructing and maintaining said bridge of the width of 
one (1) foot four (4) inches less than the concrete pavement 
at  either end of said bridge; and tha€ each of said claimants 
asks for an award in the amount of Two Thousand Dollars 

The respondent has filed a motion to dismiss the com- 
plaint fo r  the reason that it does not set forth a claim which 

($2,000.00). 
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the State of Illinois as a sovereign commonwealth should dis- 
charge and pay. 

We have repeatedly held that in the construction and 
maintenance of its system of State highways the State is 
acting in a governmental capacity. Spurrell vs. State, 10 C. 
C. R. 74; Tiunam vs. State, 9 C. C. R. 495; McGready vs. State, 
9 C. C. R. 63; Baumgart vs. State, 8 C. C. R. 220; Bucholx vs. 
State, 7 C. C. R. 241; Braunvs.  State, 6 C. C. R. 104. 

It has been uniformly held in this State that in the exer- 
cise of its governmental functions the State is not liable for  
the negligence of its agents o r  employees, in the absence of a 
statute making it so liable. Minear vs. State Board of Agricul- 
ture, 259 Ill. 549; Gebhardt vs. Village of LaGramge Park, 354 
Ill. 234; City of Chicago vs. Wi'lliarns, 182 Ill. 135; Royal vs. 
State, 9 C. C. R. 67; Ryan. vs. State, 8 C. C. R. 361; Wilsofi  vs. 
State, 8 C. C. R. 72; James H. Wolfe,  et al. vs. State, 10 C. C. 
R. 324; 25 R. C. L. p. 407, see. 43. 

Under the authorities above cited the motion of the re- 
spondent must be allowed. 

Motion to  dismiss allowed. Case dismissed. 

(No. 2957-Claim denied.) 

L. BALKIN BUILDER, INC., Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed November 14, 1939. 

Rehearing cleniem February 13, 1.941. 

D 'ANCONA, PFLAUM & KOHLSAAT, for  claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY E'. MILNE, 

C o N m A c w - e x t r a  work-allege8 t o  be not within terms of-plans and, 
specifications forming part o f ,  providing for-claim for compensation for- 
must be denied. Where the evidence shows that work, for which additional 
compensation is sought, ,on the grounds that same was not within the terms 
of a written contract, is included in the plans and specifications forming 
part of such contract, and contemplated therein, no award can be made 
theref or. 

SAME-oral testimony inadmissible t o  vary t erms  of. In the absence 
of any fraud, parole testimony cannot be received to change, vary or alter 
the terms of a written contract. 

Assistant Attorney General, f o r  respondent. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 
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The claimant filed its complaint with the Clerk of this 
court on August 26, 1936, and alleged that on or  about the 
8th day of October, 1935, the respondent, through its proper 
officers awarded to  the claimant, a certain written contract 
for the construction of a public improvement known as State 
Bond Issue, Route 50, Section 101-SB-NRH 1, which con- 
tract was duly accepted by the claimant, a copy thereof being 
attached to the complaint; that in pursuance of said contract, 
the claimant performed and completed all of the work as was 
required to be done by said contract and the plans, specifica- 
tions and amendments thereto ; that the respondent, acting 
through its proper officers, on or about the 15th day of April, 
1936, requested and directed the claimant to perform and 
complete additional and extra work for the public improve- 
ment as aforesaid, which extra and additional work was not 
required to be performed according to the terms of the con- 
tract, plans, specifications and amendments; that said extra 
and additional work consisted of excavating and backfilling a 
crib wall, and the furnishing of an asphalt plank together 
with the pumping and drainage of water from said public 
improvement; that thereafter, pursuant t o  the authorization, 
direction and in accordance with the special instance and re- 
quest of the respondent, through its proper officers, the claim- 
ant excavated and backfilled the said crib wall, furnished 
and completed the asphalt plank, and pumped and drained 
the water from said public improvement; that the fair, reason- 
able and customary charge fo r  said additional and extra work 
mas the sum of $6,022.57. 

The common counts are attached under Paragraph 4. 
Claimant further charges that there is due and owing 

to the claimant from the respondent the said sum of $6,022.57, 
which claim has been presented to the Department of Public 
Works and Buildings, Division of Highways of the State of 
Illinois, but the State has failed and refused to  pay that sum. 

An affidavit is attached to the complaint, signed by L. 
Balkin, president of I;. Balkin Builders, Inc. In  this affidavit 
he says he has full and complete knowledge of all the facts 
and that the facts contained in the complaint are true to  the 
best of his knowledge and that the State of Illinois is indebted 
to the claimant in the sum hereinabove mentioned. 

A copy of the contract attached to  the complaint is as 
follows:: 
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“CONTRACI! 
1. THIS AGREEMENT, made and concluded this 8th day of October, 1934, 

between the State of Illinois, acting by and through the Department of Public 
Works and Buildings, known as the party of the first part, and L. Balkin, 
Bldr. Inc. hidtheir  executors, administrators, successors or assigns, known 
as the party of the second part. 

2. WITNESSETH: That for and in consideration of the payments and 
agreements mentioned in the Proposal hereto attached, to  be made and 
performed by the party of the first part, and according to the terms expressed 

, in the Bond referring to these presents, the party of the second part agrees 
with said party of the first part at hidtheir own proper cost and expense 
to do all the work, furnish all materials and all labor necessary to complete 
the work in accordance with the plans and specifications hereinafter de- 
scribed, and in full compliance with all of the terms of this agreement and 
the requirements of the Engineer under it. 

3. And it is also understood and agreed that the Notice to Contractors, 
Special Provisions, Proposal, and Contract Bond, hereto attached, and the 
Plans for State Bond Issue Route No. 50 Federal Aid Project No. 141D-NRH, 
Section 10lSBNRH-1, in Cook County, dated March 22, 1934, and the 
“Standard Specifications for  Road and Bridge Construction,” adopted by said 
Department January 2, 1932, are all essential documents of this contract 
and are  a part hereof. 

4. IN WITNESS WHEKEOF, The said parties have executed these presents 
on the date above mentioned. 

THE STATE OF ILLINOIS, 
By the Department of Public Works 

By ROSERT KINGERY, Director. 

Party of the First Part. 

and Buildings 

ATTEST: 

Acting fluperintendent of Highwrryi. 
ERNEST LIEDERXAK, (If a corporation) 

I Corporate 
Name L. BALKIN BUILDER, INC. 
By L. BALKIN, President. 

ATTERT: Party of the Second Part. 
H. B. BALKIX, Secretary. (If a co-partnership) ’ 

.............................. SEAL) 

..................’...........( SEAL) 

............................. ( SEAL) 

I 
(Corporate Seal) .Partners doing business under the 

firm name of 

.............................( SEAL)” 

The above, consisting of four pages and the signatures 
thereto, is all that is attached to the complaint, but it is ob- 
vious that there are other writings, consisting of plans, speci- 
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fications and special provisions that are made a part of the 
contract by special reference, but not copied therein. 

The respondent made a motion to dismiss and filed this 
motion on December 6, 1938. The evidence was filed in this 
case on November 3, 1938. As grounds for the motion to  dis- 
miss it is contended that the claimant has no claim against 
the State of Illinois arising under the contract referred to in 
the complaint for  reasons not appearing upon the face of 
claimant’s complaint but appearing from an affidavit attached 
to the motion to dismiss in support of said motion; that it 
appears that on October 1, 1934, the claimant made and exe- 
cuted an assignment to the Duffin Iron Company of all its 
riglit, title and interest to the sum of $33,986.94, and in and 
to any and all monies owing, payable and thereafter becom- 
ing due or payable to  the claimant from the State of Illinois 
under the contract referred to in the complaint. The affidavit 
attached to the motion to dismiss mas made by M. I(. Lingle, 
Engineer of Claims, Division of Highways, Department of 
Public Works and Buildings, State of Illinois, and he states 
that there is attached to  his affidavit, a true and correct copy 
of an instrument executed by L. Balkin Builder, Inc., under 
date of October 1, 1934, and that the contract mentioned and 
referred to therein is the same contract mentioned and re- 
ferred to in the complaint filed in the Court of Claims in this 
case; that said instrument is in words and figures as folloms, 
to  wit: 

“ASSIGNMENT 

“For and in consideration of the sum of One Dollar ($1.00) and other 
good and valuable considerations to the undersigned in hand paid, receipt 
whereof is hereby acknowledged, the undersigned, L. BALKIN BUILDER, INC., 
does hereby assign, transfer, set over and convey unto ’Duffin Iron Company, 
an  Illinois corporation, all of its right, title and interest in  and to  the 
sum of Thirty-three Thousand Nine Hundred Eighty-six and 94/100 Dollars 
($33,986.94), and in and to any and all moneys owing, payable or hereafter 
becoming due or payable to the undersigned, L. Balkin Builder, Inc. from 
the State of Illinois, Department of Public Works and Buildings, Division 

State I of Highways, under the contract, State No. 5710, entered into by the 
of Illinois, acting through the Department of Public Works and Buildings, 
with the undersigned L. Balkin Builder, Inc. for the construction of the 

I 

I 
I work designated as State Bond Issue Route 50, Project 141D-NRH, Section 

101-SB-NRH-1, Cook County, Illinois, including the construction of one plate 
girder railroad subway structure, one span, at 70’ 9”, near the intersection 
of Cicero Avenue and 158th Street in Oak Forest, reference to which con- 
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“The undersigned does hereby expressly authorize and empower the said 
Duffin Iron Company to collect and receipt upon said contract from the said 
State of Illinois in the place and stead of the undersigned the said sum of 
Thirty-three Thousand Nine Hundred Eighty-six and 94/100 Dollars 
($33,986.94) and any other moneys owing, payable or  hereafter becoming 
due o r  payable to the undersigned under said contract, and to take all 
necessary proceedings for the collection thereof, and to execute and deliver 
all proper receipts and vouchers therefor the same as the undersigned might 
or could do were this assignment not made. The undersigned hereby 
expressly represents that  it has full power and authority to execute this 
assignment; that the said sum of money is to become due the undersigned 
from the said State of Illinois by reason of the said contract; that no assign- 
ment or transfer of the moneys to become due upon said contract other 
than the assignment embodied in this instrument has been executed by the 
undersigned; and the said State of Illinois, Department of Public Works 
and Buildings, Division of Highways, and each and every of them are hereby 
authorized and directed to pay to the said Duffin Iron Company the said 
sums of money above mentioned. 

IN WITNESS WHEREOF the undersigned has caused these presents to be 
signed at Chicago, Illinois, by its corporate officers, and its corporate seal 
to  be affixed thereto, both being duly authorized so to do pursuant to resolu- 
tions unanimously adopted by the Board of Directors of the undersigned, 
this first day of October, 1934. 

(SEAL) By (Signed) L. BALKIN, Pres. 
ATTEST: 
(Signed) H. B. BALKIN, Bec. 
STATE OF ILLINOIS, 

COUNTY OF COOK 
I, Joseph Harrow, a Notary Public in and for the County and State 

aforesaid, do hereby certify that  Louis Balkin, personally known to me to 
be the President, and H. B. Balkin personally known to me t o  be the Secre- 
tary of L. Balkin Builder, Inc., an Illinois corporation, personally known to 
me to be the President and Secretary respectively of said L. Balkin Builder, 
InC., appeared before me this day in person and severally acknowledged 
that they signed the said instrument and caused the corporate seal of said 
corporation to be affixed thereto, as their free and voluntary act individually 
and as such President and Secretary respectively, and as the free and vol- 
untary act of said corporation, for the uses and purposes therein set forth, 
and that the execution and delivery of said instrument was duly authorized 
by them a8 such President and Secretary respectively, and duly authorized 
by the unanimous resolution of the Board of Directors of said L. Balkin 
Building, Inc. 

Given under my hand and Notarial seal, this 1st day of October, 1934. 

L. BALKIN BUILDER, INC., 

1 ss. 

(SEAL) 
(Signed) JOSEPH HARROW, Notary Public.” 

I n  paragraph 5 of the complaint it is alleged that “no 
other‘ persons, firm or  corporation has any title o r  interest 
in and to the said claim or any part thereof, and that 
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the claimant is still the sole owner and claimer of said 
claim.’’ Claimant argues that this motion comes too late to  
be given consideration by this court because it was not filed 
for more than two years after the filing of the claim herein. 
While this court has no such rule governing the same, the 
rules of this court do make the Illinois Practice Act a part of 
the rules. The claimant says that no contention is being 
made that the claimant did not assign t o  the Duffin Iron Com- 
pany the sum of $33,986.94, together wit11 any and all other 
moneys owing, payable or thereafter become due o r  payable 
to the claimant under the contract, but claimant points out 
and argues that the amount now being claimed by the claim- 
ant is not for moneys due and payable under the contract, but 
for moneys due and payable for extra work, labor and mate- 
rial furnished and performed by the claimant, not under the 
contract. Claimant argues that the motion should not be con- 
sidered by the court because it was not presented in due time 
and therefore the motion should be stricken from the records. 
Another ground urged by the claimant is that the motion is 
not well founded, either in point of fact or in point of law; 
that while it is true that the claimant did under date of Octo- 
ber 1, 1934, execute and deliver an assignment to the Duffin 
Iron Company, it did not assign this particular claim which 
arose out of special work. 

As we view this matter, the only real contention between 
the parties hereto is whether or not the work, labor and mate- 
rial which the claimant admittedly furnished, was included in 
the orginal contract between the parties, or was, strictly 
speaking, extra work, the claimant taking the position that it 
was strictly extra work, whereas the respondent claims that 
the original contract required the claimant to do the work. 

Under the view that we take of the case, it will be un- 
necessary to pass upon the motion of the State to dismiss on 
the grounds that an assignment of claimant’s interest had 
been made. All the time the claimant knew that the claim 
had been assigned, and secondly, it charged in its complaint 
that no other person, firm or corporation had any right, title 
or interest in and to  this claim, because it necessarily goes 
back as to what constituted the extra work herein. 

This project was located in the general vicinity of 158th 
Street and Cicero Avenue in the Village of Oak Forest. It 
appears from the files that the structure was designed by the 
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Chicago, Rock Island and Pacific Railway; that the letting, 
award, engineering supervision, estimates and payments 
thereof and final payments were made by the State of Illinois, 
Department of Public Works and Buildings, Division of 
Highways. The letting of said project was held on April 18, 
1934, and the claimant was determined the low bidder. The 
contract was awarded on August 15, 1934, at the bid price of 
$33,986.94, and according to  that part of the complaint re- 
ferred to  as the contract and attached to the complaint .the 
claimant agreed at  its “own proper cost and expense to  do all 
the work, furnish all materials and all labor necessary to  com- 
plete the work in accordance with the plans and specifications 
hereinafter described, and in full compliance with all of the 
terms of this agreement and the requirements of the Engineer 
under it. And it also understood and agreed that the Notice 
to Contractors, Special Provisions, Proposal, and contract 
Bond, hereto attached, and the plans for State Bond Issue 
Route No. 50 Federal Aid Project No. 141D-NRH, Section 
101SBNRH-1, in Cook County, dzted March 22, 1934, and the 
“Standard Specifications fo r  Road and Bridge Construc- 
tion,” adopted by said Department January 2, 1932, are all 
essential documents of this contract and are a part hereof.” 

It is contended that the additional or extra work per- 
formed by the claimant and the additional or extra materials 
furnished by the claimant may generally be classified under 
the three following classifications: 
1. Drainage and pumping. ....................................... $3,852.91 
2. Excavating and backfilling behind crib walls: 

Excavating ...................................... $312.05 
Backfilling ....................................... 550.69 

862.74 
3. Asphalt planking ............................................. ,1,308.92 

or a total of ..................................................... .$6,024.57 

and an award is sought upon the basis that the three items 
above mentioned constitute extra work. 

The Standard Specifications for Road and Bridge Con- 
struction, aJdopted January 2, 1932, the revisions of and ad- 
ditions t o  the Standard Specifications, adopted March 27, 
1934, Special Provisions, General Plans for Proposed Under- 
grade Crossing, and the Notice to  Contractors, etc. were all 
made a part of the contract. The contract is quite lengthy, 

, 

0 
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consisting of some thiry-five pages, and we find therein, the 
following : 

“4. The undersigned further declares that he has carefully examined 
the proposal, plans, specifications, form of contract, and contract bond, and 
special provisions (if  any) ,  and that he has inspected in detail the site of 
the proposed work, and that he has familiarized himself with all of the local 
conditions affecting the contract and the detailed requirements of construc- 
tion, and understands that in making this proposal he waives all right to 
plead any misunderstanding regarding the same. 

5. The undersigned further understands and agrees that if this pro- 
posal is accepted he is to furnish and provide all necessary machinery, tools, 
apparatus and other means of construction, and to do all of the work, and to 
furnish all of the materials specified in the contract, except such materials 
as are to be furnished by the Department, in  the manner and at the time 
therein prescribed, and in accordance with the requirements therein set 
forth. 

6. The undersigned declares that he understands that the quantities 
mentioned are approximate only and that they are subject to increase or 
decrease; that he will take in full  payment therefor the amount of the 
summation of the actual quantities, as finally determined, multiplied by the 
unit prices shown in the schedule of prices contained herein.” 

The first claim f o r  extra work is classified as “Drainage 
and pumping” and the amount asked fo r  is $3852.91. Sec- 
tion 21 of Claimant’s Exhibit ‘ ‘ 1B ” provides as folIows : 

“The Contractor shall provide and maintain proper drainage for the 
excavation as the work progresses so that all rain water and surface drain- 
age may be diverted, thus permitting the excavation to  be carried on in 
dry material. Whenever water is encountered the same shall be removed 
by bailing o r  pumping, great care being taken at all times that the sur- 
rounding soil is not disturbed or moved.” 

. 

This provision clearly provides for the bailing or pump- 
ing of water and proper drainage for the excavation of any 
work, and under the provisions of Section 4 of the Standard 
Specifications for Road and Bridge Construction hereinabove 
quoted, we fail to  see how there could have been any mis- 
apprehension in this regard. 

The next item claimed is for excavating and backfilling 
behind crib walls. The charge for excavating is fixed a t  
$312.05 and the charge for backfilling a t  $550.69. Section 
22 of Claimant’s Exhibit “1B” provides as follows: 

“All excavations shall be made to the full dimensions andodepths shown 
on the plans or as directed by the Engineer. If the foundation is rock it 
shall be cleaned of all shale and loose stone, leveled and finished as  may be 
directed by the Engineer.” 

No contention is made that the Engineer directed any 
excavations not provided under the Plans and Specifications. 
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Sections 27, 28 and 29 of Claimant’s Exhibit “IB” are as 
follows : 

“27. Excavation around all retaining walls, abutments and wings shall 
be backfilled to  the surface of the ground adjoining with material which in 
the opinion of the Engineer is suitable for that purpose. When required 
by the Engineer, the backfill shall be deposited in layers not more than 
eight ( 8 )  inches deep and each layer thoroughly tamped and wetted down. 

“28. The area of excavation shall be kept free from water, if prac- 
ticable, until the concrete or masonry has been carried above the water 
level. 

“29. The Railway Company shall furnish the material for the backfill 
behind the abutments and shall place the said material in  position.” 

Then follows a provision concerning the part to  be exca- 
vated by the Railway Company, under Section 30 of this 
same exhibit, which is as follows: 

The Railway Company shall excavate only sufficient material from 
the Railway Company’s embankment to permit the deck of the temporary 
trestles t o  be placed.” . 

Under the terms of the Plans and Specifications as out- 
lined in Claimant’s Exhibit “1B” it was claimant’s job to  
construct a complete permanent bridge structure, including 
the concrete cribbing. It had nothing to do with the grading 
of the roadway, including the excavation of the railway em- 
bankment, the paving of the roadway, and the installation of 
the roadway drainage system, as that work was to be per- 
formed under another contract as set out under said Claim- 
ant’s Exhibit “1B”. 

The president of the claimant company testified that the 
State had let a contract for the excavating work, the general 
excavation, and that claimant assumed that all of the exca- 
vation because of its nature requiring heavy equipment, 
would be entirely done by the State Highway Department. 
It appears that this was not the case; that they did not exca- 
vate enough to permit the cribbing to be installed. While 
this is not all of that part of his testimony, it is sufficient to 
show that his assumption was erroneous. This witness also 
stated that the specifications provided that the claimant was 
to do the excavating for the abutment and wing wall founda- 
tions. Having quoted from the Plans and Specifications, the 
proposal and the contract, we cannot agree that the excavat- 
ing and backfilling, which is the subject of this particular 
part of the claim, is in no way inserted or intimated in the 
contr,act or specifications. 

/ 

“30. 
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It is claimed that there were errors not only in the specifi- 
cations, but likewise in the plans, regarding the requirements 
of the waterproofing, and the attention of the District Engi- 
neer’s office was called thereto, and Mr. Dillon, one of the 
Engineers, told claimant to take the plans and specifications 
to the Rock Island Railroad and find out what they actually 
wanted. 

There was also a claim for extra compensation, which 
covers the furnishing and installing of the asphalt plank. 
Mr. Balkin the president of the claimant was not present at 
a conference with Mr. Dillon, possibly Mr. Walters and 
others, but he testified as to  what the various people who were 
present at  this conference had said, At  that time Mr. Corre, 
manager of the R,ock Island Railroad explained that their 
specification “membrane waterproofing” mas a misnomer 
and that an error had been made in calling that “membrane 
waterproofing ’ specification, and what they really intended 
was the “bridge deck” specification, and the witness said 
that the difference mould be that the inch and a half Creosote 
plank and the asphalt plank would be out. 

On the very first page of the plans for  this job, under 
the heading of summary of quantities, we find the work to be 
contracted by the State included 23,341 BM Deck Timber 
Creosoted in 3,900 sq. ft. of waterproofing (membrane). On 
sheet No. 25 we find the same proportions. These are on the 
blue prints. In the “Schedule of Prices’’ in the contract 
signed by claimant there appears the item “Deck Timber 
(Creosoted), “23,341 ft. B. M. amounting to $2380.78 and 
3,900 sq. ft. of Waterproofing (Membrane). This item is 
filled in a t  $585.00. The witness testified that their bid 
covered membrane waterproofing only. The witness also 
testified that at  this conference they were asked to proceed 
and the State Highway Department under date of April 20, 
1935 addressed a letter to claimant which is in evidence as 
Claimant’s Exhibit 10, and we quote therefrom: 

“In answer to  your letters of March 19 ant1 March 26 regarding dis- 
crepancies in  waterproofing items in connection with the above mentioned 
project, I wish to state to you that we are passing the information regard- 
ing the membrance waterproofing and the asphalt plank items, together with 
the deck timber items t o  our Springfield office for a proper interpretation of 
the specifications and plans. 

“I hope to hear from them in the near future. 
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“It is my thought that  you should be paid for the  asphalt plank and 
the deck timbers. However, we must wait until Springlield gives us  the 
proper interpretation in regard to these items.” * * * 

This letter was signed by Kendrick Harger, District 
Engineer. In  his testimony, the witness, Balkin, said “We 
have a letter under date of April 20, 1935, in which the Dist- 
trict Engineer’s office says definitely that in their judgment 
we should be paid for the asphalt plank.” This probably 
was the opinion of Kendrick Harger, the District Engineer, 
but very definitely he did not undertake and did not commit 
the State Highway Engineer’s office to that sentiment. 

Final payment in the sum of $4,470.60 was made to the 
Duffin Iron Company, assignee of claimant on December 26, 
1935, by warrant number 334902, and was mailed to said as- 
signee on December 29, 1935, and on December 30, 1935, 
deposited in the First National Bank of Chicago by its presi- 
dent, John J. Duffin, and mas marked paid by the State Audi- 
tor  on December 31, 1935. 

While an attempt has been made by experts to show that 
said work was not within the provisions of the contract, we 
must follow the universal rule that in the absence of any 
fraud, parole testimony cannot be received to change, vary or  
alter the terms of a written contract. 

We are of the opinion that the contract contemplated 
this work which is classified as extra. While it may have 
been more work than the claimant expected, yet it appears 
that it was all within the terms of the contract and all cluly 
paid for. Consequently, there is nothing due and owing, and 
with this view of the facts, it is unnecessary to pass upon the 
motion made by the State to dismiss. 

An award, therefore, will be denied. 

(No. 2966-Claim denied.) 

CENTRAL STATES DISTRIBUTORS, INC., VINOENT If. BONDI, HILLMAN’S 
JOE GREIN AND J. PAHLS, INC., E. G. LYONS AND RAAS Co., FRUIT 
IND~STRIES, LTD., A. M. WEST, DOING BUSINESS AS GREYSTONE 

WINES, MEYER FRANK, Claimants, us. STATE OF ILLINOIS, Respondent. 
Opinion filed January 11, 1999. 

Petition for  rehearing denied February 14, 1941. 

ALLEN H. SCHULTZ, for claimants. 
-1 4 
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OTTO KERNER, Attorney General ; MURRAY F. MILNE, As- 
sistant Attorney General, f o r  respondent. 

ILLNOIS LIQUOR CONTROL ncT-claim for  refund of license fee paid under- 
statude aflording remedy t o  claimant-failure t o  avail self of bars award. 
Where Illinois Liquor Control Commission made an oral and verbal ruling 
under which claimants were obliged to  procure license, alleged by them as 
not being lawfully required, and pay the fee therefor, from which ruling 
no appeal was taken by them, as provided by Illinois Liquor Control Act, 
no award for refund of such fees can be made, even though such license 
was not required, the court being without jurisdictjon to order same, where 
claimants failed to avail themselves of the said right to  appeal from such 
ruling. 

SAME-license fee- voluntarily p a i 6 e v e n  though illegal cunnot be re- I 
covered. License fees voluntarily paid, without compulsion or duress cannot 
be recovered by the payer even though the said fees be illegal. 

MR. Jus r r cE  LINSCOTT delivered the opinion of the court: 
The claimants allege that they were engaged in the bot- 

tling of bulk wines for resale, at their respective plants lo- 
cated in the City of Chicago and State of Illinois, and as 
bottlers of wines, they purchased wines in bulk from licensees 
in Illinois, and other states, and then bottled the same fo r  
resale to licensed dealers and licensed distributors in the 
State of Illinois, and in other states; that the annual fee for 
an importing distributor under the Illinois Liquor Control 
Law is $250.00; and f o r  a Class B. Manufacturer’s license, 
that is, a manufacturer of wines, the license fee is $500.00; 
that prior to the amendment to the Illinois Liquor Control 
Law effective July 1, 1935, the fiscal license period com- 
menced on May 1st of each year. 

Claimants further allege that the Illinois Liquor Control 
Commission made an oral and verbal ruling to the effect that 
one who purchased bulk wines and bottled the same for re- 
sale is a manufacturer of wine, and must obtain a Class B. 
License and piy a license fee of $500.00, as provided for in 
the Illinois Liquor Control Law, and claimants should be 
required to obtain a license fee and pay the sum of $500.00 
therefor. 

Claimants contend further that they should only be re- 
quired to obtain an Importing Distributor’s License, and pay 
therefor, the sum of $250.00, but that they were required to 
pay $500.00 commencing on May 1,1934, or go out of business. 
It is also averred that the Illinois Liquor Control Commis- 
sion stated to the claimants that the Illinois Liquor Control 
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Commission would grant claimants a refund, of $250.00 each 
if the regulation was changed, and it would not be necessary 
for, the claimants to go through any legal proceedings to 
obtain said fund, and as a result of this promise made by the 
Commission, the claimants did not file suit for a temporary 
injunction as they had planned t o  do. 

It is also averred that the Commission did not rescind its 
verbal regulation, and did not recommend that a refund be 
granted to claimants in the sum of $250.00 each, or in any 
other sum, but passed Regulation 6A of the Joint Rules and 
Regulations of the Illinois Liquor Control Commission and 
the Department of Finance, which reads as follows : 

“Any person who acquires any alcoholic liquors in bulk and bottles o r  
changes the container of such alcoholic liquors either in its original condi- 
tion, or after having rectified, blended or fortified the same, is deemed to be 
a manufacturer and is required to  obtain a manufacturer’s license.” 

This regulation was rescinded on May 31, 1935, and the 
Illinois Liquor Control Commission suggested to  elaimants 
that if they desired to  obtain the refund of $250.00, it would 
be necessary for them to file their claim with the Court of 
Claims. 

It appears that the claimants paid the sum of $50030 
under protest in time to  do business commencing the fiscal 
year May 1, 1934, and that they paid the same for the year 
commencing May 1, 1934 and ending April 30, 1935. 

The Attorney General has moved to dismiss this suit for 
the reason that during this time the Illinois Liquor Control 
Commission required claimants to  pay $500.00 per year, and 
that the claimants had a remedy at law which Gas complete 
and adequate. 

The rules 
were not changed for  the full period of one year for which 
they paid their license fee, and what they did was to pay 
double the license fee required by law, but it is plain, that 
whatever the merits of this controversy be, this court has no 
jurisdiction in the case for  the reason that the Statute pro- 
vides in Section 8a of Article VI1 of the Liquor Control Act 
of Illinois, as follows: 

Claimants contend that no refund was made. 

“When no appeal is taken from a rule, regulation, order or  decision 
of said State commission, a s  herein provided, parties affected by such rule, 
regulation, order or decision shall be deemed to have waived the right t o  
have the merits of said controversy reviewed by a court and there shall be 
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no trial of the merits of any controversy in which such rule, regulation, 
order or decision was made, by any court or in  any other judicial pro- 
ceeding.” 

The Act provides fo r  an appeal in such case. 
In view of this statute, this court does not have any 

jurisdiction because no appeal was taken in the manner pro- 
vided by law, and the case relied upon by claimants, that of 
Lornbardo, et  al. vs. State of Illirzois, 9 C. C. R. page 271 is 
not in point. Because that question did not arise in that 
case, another reason exists barring an award in this case. It 
does not appear that the Illinois Liquor Control Commission 
had any power under the statute to gra.nt a refund in this 
case. Therefore, it was without power to make a promise 
to refund taxes voluntarily paid. In the case of LeFevre vs. 
Coumty of Lee, 353 Ill. page 30, it was held that taxes paid 
voluntarily and not under duress cannot be recovered by the 
tax-payer even though the tax be illegal, and it was also held 
that a board of supervisors had no authority to  reftmd taxes 
except that given it by the revenue act. 

The motion of the Attorney General to dismiss will, 
therefore, be sustained, and the case dismissed. 

(No. 2696-Claim denied.) I 

MAUDE ALLISON, Claimant, as. STATE OF ILLINOIS, Respondent. 
Opinion filed March 11, 1941. 

ANDREWS & YOUNG, for claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for  respondent. 

HIQHwAYs-maintenance of, governmental f u n c t i o s e g l i g e n c e  of em- 
ployees of State, in construction or maintenance of-State not liable for- 
personal in jury  sustainect as tha result of-award fo r  on  grounds of equity 
and good conscience canNot be made. The facts in  this case and the con- 
tentions of claimant herein are similar to those in Oarbutt vs. State, 10 Court 
of Claims Reports, 37 and what was said by the court in that case applies 
with equal force herein. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

The complaint was filed in this cause on July 3, 1935, 
alleging that on November 30, 1934, the State of Illinois, was 
in pomession and control of a certain public highway lying 
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immediately south of the City of Kewanee, Illinois, and known 
as U. S. Route No. 34 and being Route No. 78 of the State 
of Illinois ; that at that time, and for several days prior there- 
to, the State was engaged in paving and repairing certain 
portions of this highway, and had caused certain large holes, 
depressions, and excavations to be made in the highway at  
a point where the highway crossed a certain creek or a ditch. 

Claimant further charged that at the place where the 
State was repairing the road, it had prior to  the time of the 
happening of the injuries complained of, negligently piled 
certain sand, gravel, broken concrete and other materials on 
the east half of the paved surface of the road where the public 
was1 accustomed to travel and where the State had made an 
excavation in the road for  some 200 feet and upwards; that 
it was the duty of the State, by it servants and agents, to  
exercise all due care and caution in making said repairs and 
excavations and in piling said concrete upon said road, and 
inl barricading the same, for the purpose of protecting the 
traveling public and those riding in automobiles along said 
road, from injury, danger or hazard ; but notwithstanding its 
duty in that behalf, the respondent on the said 30th day of 
November, 1934, negligently left and permitted to remain on 
said road, the said obstructions, without signal lights and 
guards, but had placed two kerosene flares a t  the north end 
of the excavation and piles of broken concrete in such a man- 
ner that the kerosene flares appeared to indicate certain dan- 
gers near the point in the public highway where the flares 
were located; that this was done contrary to Section 151 of 
the law in “Relation to Road and Bridges.” 

The claimant further avers that she was riding in the 
rear seat o’f an automobile and was using and exercising all 
due care f o r  her own safety, but had no control over the auto- 
mobile, and because of the respondent’s act, the driver of the 
automobile in which the claimant was riding was caused to  
believe that the only obstruction in the highway near that 
point was at, or near, the two signal lights, which were the 
only signal lights in view at or immediately prior to the time 
of the accident. 

Claimant also avers very substantial injuries and dam- 
ages in the sum of $10,000.00 by reason of the negligent acts 
of the agents of the State. 
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A Bill of Particulars was filed showing permanent in- 
juries, physical and mental pain and suffering in the sum 
of $9,900.00. 

The Attowey General has filed a motion to dismiss on 
the ground that it is sought to recover for injuries received 
by the claimant while riding in the back seat of an automobile 
which was alleged to have run into broken concrete negli- 
gently piled upon the highway by the servants of the State. 

Another question of fact is raised on the motion which 
will not be considered. 

The Attorney General contends that the claimant does 
not presenZl a cause of action against the State and refers to 
many decisions of this court. 

On November 19, 1914, in the case of Morrissey vs. Xtate 
of Illiuzois, 2 C. C. R. 254, the Court of Claims of the State of 
Illinois held that the doctrine of respondent superior was not 
applicable to the State. I n  that case many authorities were 
cited by both the State and the claimant, and the court very 
carefully analyzed the whole situation. Since that time there 
has been many similiar holdings by the court and the rule 
has not been changed . 

This complaint is drawn on the theory that the State is 
I liable f o r  injuries caused by the negligent conduct of its 

employees. The whole case of claimant is presented on the 
assumption that the same principles ofi law apply to the State 
as are applicable to individuals and corporations, but claim- 
ant has set forth suggestions in opposition to the motion to 
dismiss. The claimant admits the law as stated by the 
respondent but states that this proposition is irrelevant for  
the State is never liable for  any torts of its agents. 

The Supreme Court of Illinois in the case of Milzear vs. 
State Board of Agriculture, 259 Ill. 549, held that the pro- 
vision of the statute providing that the State Board of 
Agriculture may sue and be sued has reference only to obliga- 
tions incurred by contract in the management of the depart- 
ment of agriculture, and does not refer to an action of tort. 

CIaimant says that Paragraph 4, under Section 6 of the 
Court of Claims Act requires this court to hear and determine 
all claims, legal, unliquidated and ex delicto, which the State, 
as a sovereign commonwealth, should in equity and good 
conscience discharge and pay, and that this court has juris- 
diction of this case. 
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In  the case of Crabtree vs. State of Illircois, 7 C .  C .  R. 
207, this court held that the provisions of paragraph 4 of 
Section 6 of Court of Claims Act with reference to equity and 
good conscience merely defhes the jurisdiction of the court 
and does not create a new liability against the State nor in- 

‘crease o r  enlarge any existing liability and limits jurisdiction 
of court to claims under which State would be liable in law 
or equity, if it were suable, and where claimant fails to bring 
himself within the provisions of a law giving him the right 
to an award, he cannot invoke the principles of equity and 
good conscience to  secure one. 

The State of Illinois is not suable in this kind of a case 
under our constitution. The motion of the Attorney General 
will, therefore, be sustained and cause dismissed. 

(No.25604laimant awarded $23,092.09) 

ARCOLE CONSTRUCTION COMPANY, A CORPORATION, Claimant, os. STATE 

OF ILLINOIS, Respondent. 
Opinion filed January 14, 1941. 

Rehaaring deniad March 11, 1941. 

SIDNEY LEVY, JAMES J. LAWRENCE, HENRY BLUMBERG and 
HOWARD J. DOYLE, fo r  claimant. 

JOHN E. CASSIDY, Attorney General ; JOHN KASSERMAN 

and MAURICE J .  WALSH, Assistant Attorneys General, for re- 
s p onden t. 

CommcTs-plans and specifications for-prepared by  State and foi-m- 
ing part of-one undertaking contract entitled to  rely on  and State bounr3, 
By representations in. Where the State prepares plans and specifications, 
which form part of contract for the erection of a public improvement, pur- 
porting to clearly represent conditions existing, and as will be met on the 
premises to one who has entered into a contract with it for such erection 
and who relies thereon, the State is bound by such representations. 

SANE-same-same-material misrepresentation in-necessitating extra 
work in performing contract-award may  be made f o r  value of. Where 
plans and specifications, forming part of contract for erection of a public 
improvement are prepared by State and relied on by party contracting with 
it for such erection, contain material misrepresentations, and such party 
is misled thereby, and as result thereof-is obliged, in performance of con- 
tract to  do extra work, State is liable in damages for value thereof. 

SA~E-same--same-same-samR-same-when award made i s  not e&ra 
compensation. Where it becomes necessary for party who has contracted 
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with State for erection of a public improvement to do extra work in the 
performance of same, due to material misrepreseniations in the plans and 
specifications, which were prepared by State and formed part of contract 
and were relied on by such party, an award for such extra work is not 
extra compensation within the meaning of Section 19 of Article 4 of the 
Constitution of Illinois. 

SmPuumoN-entered into by Attorney GenerulL-State mag be bound by.  
The Attorney General is the sole representative of the People in litigation in 
which the State is a party and has the sole power and right to control and 
conduct such litigation for the State, and if during the conduct of same, 
he as such representative enters into a stipulation, not prohibited by ’ 

Statute, the State is bound thereby. 

MR. CHIEF JUSTICI~ HOLLERICH delivered the opinion of 
the court: 

On or about December 14, 1933, respondent, through its 
Department of Public Works and Buildings, Division of 
Highways, mailed to claimant and other contractors a certain 
“Notice to Contractors,” soliciting bids or proposals for the 
reconstruction of the pavement on Roosevelt Road in the City 
of? Chicago, from Ashland Avenue to Canal Street, a distance 
of 1.3972 miles. 

I n  and by such notice prospective bidders were advised 
that plans f o r  said work prepared by the Department of Pub- 
lic Works and Buildings were available a t  the office of the 
District Engineer, and could be purchased at the office of the 
Division of Highways a t  Springfield, Illinois. 

Claimant purchased a copy of such plans ; examined and 
studied the same, and inspected the site of the proposed im- 

-provement before submitting its bid f o r  the  doing of the work. 
In and-by its bid the claimant proposed to furnish all labor 
and materials necessary to  complete said improvement ac- 
cording to  said plans and specifications for the sum of 
$164,272.75, and at  the unit prices therein specified. 

Claimant was the low bidder on the project and was 
awarded the contract. On January 30, 1934 the respondent 
entered into a written agreement with claimant whereby the 
claimant agreed to  do all the work, furnish all materials and 
all labor necessary to  complete the work in accordance with 
the plans and specifications thereint described, which plans 
and specifications were by said contract made essential docu- 
ments and a part of said contract. Respondent agreed to pay 
the claimant fo r  the work performed on a unit basis at  the 
prices specified in claimant’s proposal or bid. 

’ 

, 
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The plans showed, among other items, a cross section of 
the proposed 9-inch Portland cement concrete pavement and 
a “Typical Cross Section f o r  Existing Granite Block 
pavement. ’ ’ 

The description of the improvement, as shown by the 
special provisions of the plans and specifications is as 
follows : 

“This improvement consists of constructing a @. C. C. pavement be- 
tween the existing curbs exclusive of the portion occupied by the Chicago 
Surface Lines, in accordance with the typical cross section as shown in the 
plans.“ 

The aforementioned “Typical Cross Section for Existing 
Granite Block Pavement” (the pavement then in place) 
shows, among other things, a granite block pavement with 
an 8-inch Portland cement concrete base course. The evi- 
dence also shows that there was a two-inch sand cushion be- 
tween said granite block pavement and said base course. The 
proposed improvement contemplated the removal of the exist- 
ing pavement and base course to  at  least three inches below 
the sub-grade of the proposed pavement and the construction 
of a new pavement in accordance with the plans and 
specifications. 

Claimant commenced work under its contract about 
March 30, 1934, and started operations with a steam shovel 
on the north side of the street in order to remove the granite 
block pavement, and followed shortly thereafter with other 
steam shovels to remove the 8-inch Portland cement concrete 
base course. Claimant then discovered that on the north 
side of the street extending through the entire length of the 
proposed improvement, there was an abandoned street car 
track foundation of very tough Portland cement concrete, 
which had imbedded in it the wooden ties formerly part of 
the street car track construction. This street car track foun- 
dation was approximately eighteen (18) feet in width and had 
a thickness of from sixteen to twenty inches and was bonded 
to the eight-inch concrete described in the “typical cross sec- 
tion” above referred to. The requirement of the specifica- 
tions for excavation to at  least three inches below the sub- 
grade of the proposed pavement necessitated the removal ofl 
the top three inches of the old street car track foundation. 
Such foundation was of very tough material and could not 
be removed in the same manner as the eight-inch Portland 

~ ’ 

I 
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cement concrete base, to wit, by steam shovels, but had to be 
cut and chipped off by compressed air methods. 

Upon the discovery of the old street ciir track foundation 
claimant notified the officials of the Highway Department 
and a meeting with such officials was held on the site of the 
work. Claimant demonstrated to the representatives of re- 
spondent that said street car track foundation, or  so much 
of it as was required to be removed, could not be removed by 
the usual and ordinary means employed. In  an effort to solve 
the problem it was suggested that the gra,de of the proposed 
pavement be raised to such an extent that it would be unnec- 
essary to interfere with the street car track Aoundation, but 
on account of drainage plans on the job, such suggestion was 
found to be impracticable. Several other suggestions were 
made, but on account of the refusal of the Federal Bureau of 
Highways to consent to a base of less than nine inches in 
thickness on the proposed improvement, it was impossible 
to change the plans, and the claimant proceeded with the work 
in accordance with the plans and specifications. Thereafter 
claimant completed the work required to be done under the 
contract, and the same was accepted and approved by the 
proper authorities of, the respondent. 

On December 26, 1934, claimant filed its complaint herein 
“ for  damages accruing to  it in the sum of $24,944.85 for the 
cost of equipment, wages and other expenditures caused by 
being compelled to cut out and break loose the old concrete 
paving base on said project flrom the old street car track 
foundation and chipping and cutting the old street car track 
foundation to the sub-grade of the new pavement,” and based 
its claim upon the following contentions, to wit : 

That the plans and specifications for the<improve- 
ment prepared by the respondent did not truly, accurately 
and correctly set forth the nature, character and amount of 
work to be performed by the claimant in the construction of 
the improvement. 

B) That thereby the claimant was deceived and misled 
in making its proposal, and in entering into said contract. 

C) That as a result thereof claimant was put to an ex- 
pense of $24,944.85, which it would not have been required 
to expend had the conditions as to the sub-grade been as rep- 
resented by the respondent in the plans and specifications. 

A) 
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Final payment estimate under the contract was sched- 
uled for payment on January 14, 1935, and supplemental final 
payment estimate was scheduled for payment on June 28, 
1935, and actual payments were made shortly after said re- 
spective dates. 

On the hearing of? the case it was stipulated by counsel' 
for claimant and respondent that the claimant, in order to 
complete the improvement in accordance with its contract, 
broke loose the then existing concrete pavement base from 
the old street car track foundation; that such cutting and 
chipping was required to be done by compressed air methods 
in order to bring the old car track foundation to the proper 
sub-grade ; that the Department of Public Works and Build- 
ings checked the salaries, labor, equipment rental, rates and 
costs in connection with said work of cutting and breaking 
loose said existing concrete pavement base from said old and 
abandoned concrete street car track foundation, and that the 
reasonable cost of said work was $23,092.09, and that it cost 
the claimant to complete said improvement the sum of 
$23,092.09 over and above the amount it would have cost had 
it not been necessary to  cut and chip said old concrete street 
car track foundation to the depth of the sub-grade of the new 
pavement. 

It was also stipulated by counsel on the hearing that the 
provisions of Division One oil Section 9.7 of the standard 
specifications be waived. Such provisions are to the effect 
that the acceptance of the last payment by the contractor 
shall operate as a release to the Department from all. claims 
o r  liability under the contract. 

Claimant takes the position that there was a material 
misrepresentation in the spec3cations as to the nature of the 
subgrade ; that the specifications showed only an 8-inch Pori- 
land cement concrete base beneath the granite block pave- 
ment, whereas in fact, for the length of the entire improve- 
ment and for a width of eighteen feet, the Portland cement 
concrete base was from twenty-four to twenty-eight inches in 
thickness ; that it had a right to rely upon said specifications ; 
that it was deceived and misled thereby, and consequently 
bid less than it would have bid had it not been so misled; 
that it is therefore entitled to  recover the loss sustained by it 
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on account of such misrepresentation, and that the amount of 
such loss is $23,092.09. 

The respondent contends that claimant was not deceived 
or misled by any action of the respondent; that it was the 
duty of the claimant to  inform itself of the nature of the 
sub-grade under the existing pavement, and having failed to 
do so it is not entitled to recover the cost and expense result- 
ing from conditions which it did not anticipate; also that 
claimant is now seeking to obtain additional compensation for 
an expense incurred in performing the contract, and ,that a 
payment to  the claimant therefor would be in violation of 
Section 19 of Article 4 08 the Constitution of Illinois, which 
provides as follows : 

“The General Assembly shall never grant or authorize extra compen- 
sation, fee or allowance to  any public officer, agent, servant or  contractor, 
after service has been rendered or a contract made, nor authorize the pay- 
ment of any claim, or part thereof, hereafter created against the State under 
any agreement or contract made without express authority of law; and all 
such unauthorized agreement o r  contracts shall be null and void; Provided, 

. the General Assembly may make appropriations for expenditures incurred 
in suppressing insurrection or repelling invasion.” 

Respondent also contends that the adion of the claimant 
in accepting the last payment. under the contract without 
objection or reservation constitutes a release of all liability 
under said contract ; that such release is a substantial defense 
to this proceeding, and that the Attorney General had no 
authority to enter into a stipulation waiving same; also that 
the action of the claimant sounds in tort and is an action 
ex delicto, and that the State is not liable f o r  the torts of its 
officers or agents. 

The first question for consideration, therefore, is whether 
there was a material misrepresentation in the plans and 
specifications as to  the nature of the sub-grade; if so, was the 
claimant misled thereby, and did he sustain damage by reason 
thereof? 

The claimant, in support of its contention, relies upon 
the aifiorementioned “ Typical Cross Section for Existing 
Granite Block Pavement, ” which shows an existing eight- 
inch Portland cement concrete base course underlying the 
existing granite block pavement, and the testimony of wit- 
nesses as to the proper meaning, construction and application 
thereof. 
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The respondent, in support of its contention, relies upon 
the following provisions of the proposal, plans and specifka- 
tions, and the testimony of witnesses as to the proper mean- 
ing, construction and application thereof : 

“The undersigned further declares that he has carefully examined the 
proposal, plans, specifications, form of contract and contract bond and special 
provisions (if any) ,  and that he has inspected in detail the site of the pro- 
posed work and that he has familiarized himself with all of the local condi- 
tions affecting the contract and the detailed requirement of construction and 
understands that in  making this proposal he waives all right to plead any 
misunderstanding regarding the same.” 

Description of Improvement. This improvement consists of construct- 
ing a P. C. C. Pavement between the existing curbs exclusive of the portion 
occupied by the Chicago Surface Lines in accordance with the typical cross- 
ing section as shown in the plans.” 

“Pavement Cross-section. On this section, bids for Portland cement 
Concrete Pavement shall be based on a pavement cross-section with an in- 
terior thickness of nine (9)  inches as shown by Special Cross-Section on 
Sheet 6 of the plans.” 

“CrossSection of Existing P8vement. The dimensions shown on the 
typical cross-section of the existing pavement are approximate. This cross- 
section is shown to  give the Contractor the approximate relationship be- 
tween the existing cross-section and the proposed cross-section. 

“Examination of Plans, Specifications, Special Provisions, and Site of 
Work. The bidder shall before submitting his bid o r  bids, carefully exam- 
ine the proposal, plans, specifications, special provisions, and form of con- 
tract and bond. He shall inspect in detail the site of the proposed work 
and familiarize himself with all the local conditions affecting the contract 
and the detailed requirements of construction. If his bid is accepted, he 
will be responsible for  all errors in his proposal resulting from his failure 
or neglect to comply with these instructions. The Department will, in  no 
case, be responsible for any change in anticipated profits resulting from such 
failure or neglect.” 

“Special Excavation. All excavation shall be classified as “Special Ex- 
cavation,” and no other classification will be allowed. . . . 

The removal of all types of pavement (including base course and wear- 
ing surface) curbs, sidewalks, driveways and structures shall be classified 
as  ‘Special Excavation.’ Existing pavement, existing base course of any 
existing structure shall be removed to at least three inches below sub-grade 
of the proposed pavement or curb. . . .” 

“The volume of special excavation for which payment shall be made in- 
cludes only the cubic yardage between the surface of the ground pavement, 
curb, sidewalks or driveway as it existed at the time of starting the work 
on the improvement, and the ground pavement, sub-grade curb, sub-grade 
sidewalk, subgrade or driveway sub-grade of the finished improvement. 
This volume shall be computed by the average and area method of corn- 
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puting earth work. This volume may include any or all of the following 
materials: excavation of any nature, borrow, all types of pavement, (in- 
cluding wearing surface and base course) curbs, sidewalks, driveways and 
structures of any nature.” 

“Basis of payment. This work shall be paid for in the contract unit 
price per cubic yard fo r  ‘Special Excavation,’ which price shall be payment 
in full for all excavation, furnishing and placing of all borrow which may 
be required, removal of all pavement (including bme course and wearing 
surface), curbs, sidewalks, driveways and structures, and disposal of all 
material as specified herein, and f o r  work specified under the general head- 
ing of ‘Earth Work’ in  the standard specifications, for which no separate 
unit prices are  included in the contract. Such payment shall include full 
compensation for all equipment, tools, labor and incidentals necessary to 
complete the work.” 

In support of its contention the claimant placed in evi- 
dence a blue-print entitled “Cross Section of Existing Pave- 
ment, s. B. I. Route 50,” etc., which constituted a part of the 
plans prepared by the respondent on a certain Cicero Avenue 
project in Chicago, upon which bids were rleceived at the same 
time they were received on the project involved in this case, 
on which project the claimant was also the successful bidder. 
Such blue print shows a brick surface course, a one-inch sand 
cushion, a six-inch Portland cement concrete base course, and 
underneath that an old five-inch Portland cement concrete 
pavement, eleven feet and five inches wide on each side of 
the street immediately adjoining the street car right-of-way 
which runs down the center of the street. 

The improvement involved in the present proceeding, as 
originally contemplated by the respondent, provided for the 
removal of the old granite blocks and the sand cushion, patch- 
ing the old concrete base where it was in bad condition, and 
then relaying the granite blocks on a new sand cushion. Claim- 
ant was the low bidder on that project, but upon taking a 
number of core drills, the respondent found that the concrete 
was so poor that it crumbled under the core machine, and 
therefore decided that it would be a waste of money to t ry  
to patch it ; whereupon all bids were rejected, the project was 
abandoned and the project involved in this case was substi- 
tuted therefor. Claimant knew of the core tests taken by the 
respondent and knew what was shown thereby, and based its 
bid in part upon the information in its1 possession as to  the 
result of such core tests. 

Claimant called as witnesses four other contractors who 
had bid upon this project, also a consulting engineer who 
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specialized in municipal improvement work and who had 
many years’ experience in such work. Each of such four con- 
tractors testified in substance that he had no knowledge of the 
old street car track foundation before he submitted his bid; 
that he had no knowledge of the core tests made by the re- 
spondent; that before making his bid he made an examina- 
tion of the site of the work by walking over the entire length 
thereof; that it was not customary for any contractor to make 
core tests on any job; that if there was a street car track 
foundation immediately underneath the existing pavement, he 
would expect the plans and specifications to show i t ;  that 
from an examination of the plans and specifications involved 
in this project he would expect to find under the eight-inch 
concrete base of the old pavement just ordinary excavation, 
that is to say, such excavation as would ordinarily be found 
under a Chicago street. 

The consulting engineer testified as an expert and stated 
in substance that in ordinary engineering practice the pur- 
pose of observing a Typical Cross Section is to give the con- 
tractor accurate information regarding existing conditions, 
and to  show the relationship between the existing improve- 
ment and the proposed improvement; that its purpose also 
is to  show the contractor what he may expect to find under- 
neath the existing pavement, not only the relationship in 
dimensions but also the nature. and quality of the material 
to  be removed; that from an examination of claimant’s Ex- 
hibits 2 and 3, contractors proposing to bid on the project 
would reasonably expect to find, first, the existing granite 
block and then a cushion from one inch to two inches in 
thickness, then an eight-inch concrete base, and then the mate- 
rials ordinarily found in a city street under existing pave- 
ment; that a street car track foundation would not ordinarily 
be considered ordinary material to be found under f i e  con- 
crete base. 

The respondent produced two witnesses connected with 
the water pipe extension department of the City of Chicago, 
who testified that between December 14th and December 30, 
1933, a t  least four or five openings were made in Roosevelt 
Road f o r  the purpose of installing test pipes ; that such open- 
ings were about four or five feet long and the same width and 
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about eight feet in depth; and that they remained open for 
several days. 

Respondent also offered in evidence the testimony of 
four contractors who bid on the job, each of whom had pre- 
vious knowledge of the existence of the old street car track 
foundation. They testified in effect that the object of the 
Typical Cross Section of existing improvement offered in 
evidence was simply to  show the relationship between the 
existing improvement and the proposed improvement ; that 
the contractor was required to  be governed by the specifica- 
tions ; that under the provisions of the specifications relative 
to special excavations it was necessary f o r  the contractor to 
remove the sub-grade beneath the proposed pavement for the 
required distance regardless 0’8 the na.ture or character 
thereof; that it was incumbent upon the contractor t o  make 
such examination and such tests as were necessary to disclose 
the nature and character of the sub-grade to be excavated. 

From a consideration of all of the matters in the record 
we are of the opinion that the proposal, the plans and speci- 
fications, the contract and everything included therein, must 
be considered together for the purpose of ascertaining and 
determining the meaning of such contract; also that the 
statement in the specifications to the effect that the Typical 
Cross, Section is shown “to give the contractor the approxi- 
mate relationship between the existing cross section and the 
proposed cross section,” must be construed to include, among 
other relationships, the relationship in dimensions. 

The uncontradicted evidence discloses that the old street 
car track foundation was firmly bonded to and an integral 
part of the eight-inch Portland cement concrete base. The 
Typical Cross Section in evidence as Claimant’s Exhibit 2 
showed that the Portland cement base underlying the existing 
granite‘ pavement was eight inches in thickness. The, uncon- 
tradicted evidence also shows that throughout the entire 
length of the entire improvement and for a width of eighteen 
feet such Portland cement concrete base varied from twenty- 
four to twenty-eight inches in thickness. !Phe showing in the 
Typical Cross Section to  the effect that underlying the gran- 
ite block pavement was an eight-inch Portland cement con- 
crete base therefore was not in accordance with the facts. 

Apparently the claimant and the respondent were both 
unaware of the existence of such street car track foundation. 
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That such foundation would have been shown in the plans, if 
the existence thereof was known to the respondent, is clearly 
indicated by the fact that in the plans for the Cicero Avenue 
project hereinbefore referred to, where a similar situation 
existed, the blue prints specifically showed the existence 09 
the underlying pavement. 

We conclude, therefore, that there was a misrepresenta- 
tion on the part of the respondent, and that such misrepre- 
sentation was material. 

There remains f o r  consideration the question as to  the 
effect of a material misrepresentation in a case of this kind. 

The rule seems to be well settled that where the plans 
and specifications are prepared by the owner, and there is a 
material misrepresentation therein, and as the result of 'such 
misrepresentation the contractor is misled to his damage, he 
is entitled t'o recover the damage so sustained. The difficulty 
in cases of this kind lies in the application of this rule to the 
particular case. 

The case of Hollerbach vs. United States, 233 U. S .  165, is 
one of the leading cases in this country on the questions here 
involved. In  that case the plaintiff contracted with the United 
States f o r  the repair of Dam No. 1 at  Green River, Kentucky. 
After completion of the work plaintiff claimed that there was 
a material misrepresentation in the specifications prepared by 
the United States; that by reason thereof the cost of the 
work required to  be done was substantially in excess of what 
,it otherwise would have been, and sued to recover the dam- 
ages sustained by reason of such misrepresentation. 

The following paragraphs of the specifications were 
material to the issues involved in the case, to wit: 

Paragraph 33-"The dam is now backed fo r  about fifty feet with 
broken stone, sawdust, and sediment to a height of within two or three 
feet of the crest, and it is  expected that  a cofferdam can be constructed with 
this stone, after which it can be backed with sawdust o r  other material. 
The excavation behind the dam will be required to go to the bottom, and 
it is thought that a slope of 1 horizontal to 1.2 vertical will give ample 
room." 

Paragraph 20-"It is understood and agreed that the quantities given 
are approximate only, and that no claim shall be made against the United 
States on account of any excess o r  deficiency, absolute or relative, in the 
same. Bidders, or their authorized agents, are expected to  examine the 
maps and drawings in this  office, which are open to their inspection, to 
visit the locality of the work, and to make their own estimates of the facili- 
ties and difficulties attending the execution of the proposed contract, includ- 
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ing local conditions, uncertainty of weather, and all other contingencies.” 
Paragraph 7O-“Investigation. I t  is expected that each bidder will visit 

the site of this work, the office of the lock master, and the office of the local 
engineer, and ascertain the nature of the work, the general character of 
the river as to floods and low water, and obtain the information necessary 
to enable him t o  make an  intelligent proposal.” 

As they proceeded with the work plaintiffs found that 
the dam was not backed with broken istone, sawdust and 
sediment, as stated in paragraph 33 of the specifications, and 
below seven feet from the top to the bottom there was a back- 
ing of cribbing of an average height of 4.3 feet of sound logs 
filled with stone. As the result thereof the work was made 
much more expensive than if the representations inserted in 
the specifications had been true and only the character of the 
materials had been found which the specifications asserted 
was there. 

Plaintiff in that case urged the same contentions which 
are presented in the case at  bar, and in disposing of such 
contentions the court said: 

“A government contract should be interpreted as are contracts between 
individuals, with a view to  ascertaining the intention of the parties and to 
give it effect accordingly, if that can be done consistently with the terms 
of the instrument. I n  Paragraph 33 the specifications spoke with certainty 
a s  t o  a part of the conditions t o  be encountered by the claimants. True, 
the claimants might have penetrated the seven feet of soft slushy sediment 
by means which would have discovered the log crib work filled with stones 
which was concealed below, but the specifications assured them of the 
character of the material,-a matter concerning which the government might 
be presumed to speak with knowledge and authority. We think this positive 
statement of the specifications must be taken as true and binding upon the 
government, and that upon it, rather than upon the claimants, must fall 
the loss resulting from such mistaken representations. We think it would 
be going quite too fa r  to  interpret the general language of the other para- 
graphs as requiring independent investigation of facts which the specifica- 
tions furnished by the government as a basis 01’ the contract left in  no 
doubt. If the government wished to leave the matter open to  the inde- 
pendent investigation of the claimants, it might easily have omitted the 
specification a s  t o  the character of the filling back of the dam. In its posi- 
tive assertion of the nature of this much of the work it made a representa- 
tion upon which the claimants had a right t o  rely without an  investigation 
to  prove its falsity.” 

The case of United States vs. Atlamdic Dredging Co., 253 
U. S. 1, was a case in which the facts were somewhat similar 
to the case at bar. After stating the facts, the court said: 

“The case is, therefore, within the ruling of United States vs. Spearin, 
248 U. S. 132, 136, 64 L. ed. 166, 169, 39 Sup. Ct. Rep. 59, where it is stated 
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that the direction to contractors to  visit the site and inform themselves of 
the actual conditions of a proposed undertaking will not relieve from de- 
fects in the plans and specifications, citing Christie vs. United States, 237 
U. S. 234, 59:L. ed. 933, 35 Sup. Ct. Rep. 565; Hollerbach vs. United States, 
233 U. S. 165, 58 L. ed. 898, 34 Sup. Ct. Rep. 553, and United Xtates vs. Utah, 
N. & C. Stage Co., 199 U. S. 424, 50 L. ed. 255, 26 Sup Ct. Rep. 69. It is 
held in those cases ‘that the contractor ought to  be relieved, if he was misled 
by erroneous statements in  the specifications.’ The’ present case is certainly 
within the principle expressed.” 

The case of Umited States vs. Smiiih involved a contract 
for the excavation of a ship channel in the Detroit River 
approximately twenty-one feet deep, and provided that “the 
material to be removed consists of sand, gravel and boulders, 
all in unknown quantities. ” It was subsequently discovered 
that there was a natural bed of limestone rock within the 
boundaries of the excavatidn called for  by the contract which 
was not provided for by the contract. The officers of the 
defendant in charge of the work insisted upon the perform- 
ance of the contract in accordance with its terms, including 
the removal of the limestone. The contractor was thereby put 
to considerable expense in addition to what he would have 
been required to pay had the material which was required to 
be removed consisted of sand, gravel and boulders as stated 
in the specifications, and proceedings were commenced in the 
Court of Claims to recover the damages sustained by the 
contractor. The Court of Claims held with the contractor and 
upon appeal to the Supreme Court of the United States, that 
court said: 

“We think the case is within the principle of Hollerbach vs. United 
States, 233 U. S. 165. * * * We concur, therefore, with the declaration 
of the Court of Claims that the  right of appellees to  recover for the work 
done by them is indisputable.” 

The contentions involved in the cases heretofore cited 
were similar to those in the case at bar, and under the au- 
thority of such cases the provisions of the plans and specifi- 
cations relied upon by respondent do not constitute a defense 
to the plaintiff’s claim. 

Respondent’s contention that the claimant is seeking to 
obtain additional compensation for  work performed under 
the contract, and that the payment of such compensation 
would be in violation of Section 19 of Article 4 of the Consti- 
tution is equally without merit. The plaintiff is not seeking 
to recover compensation for work done under the provisions 
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of the contract, but seeks to  recover damages resulting from 
the misrepresentation of the respondent. 

A somewhat similar state of facts was involved in the 
case of Pitt  Constructiosz Co. vs. City of Allimce, Ohio, 12  
Fed. 2d, 28. In  considering the questions there involved, the 
court said: 

“The suit is not brought to recover anything earned under the contract 
or for extra work of the character contemplated by the contract; it is 
brought to recover damages for the misrepresentation by which the contract 
was induced.” 

To the same effect see Horgwn vs. New Pork, 160 N. Y. 518. 
As stated in the last case, “the unforseen obstruction that 
was encountered and ’ tha.t subjected this plaintiff to a large 
amount of extra work was entirely outside of the contract 
and stands unaffected by this provision.’> 

Respondent also contends that under the provisions of 
the specifications, the action of the claimant in accepting the 
last payment under the contract without objection or reserva- 
tion constitutes a release of all liability ixnder said contract, 
and that the action of the Attorney General in waiving such 
provisions of the specifications was without authority and 
therefore not binding upon the respondent. The provisions 
of the specifications involved in this contention are as 
follows : 

“The acceptance by the contractor of the last payment as  aforesaid, 
shall operate as and shall be a release to the Department from all claims 
or liability under this contract for anything done o r  furnished or relating 
to the work under this contract, or for any act of‘ neglect of said Depart- 
ment relating to or connected with this contract.” 

It will be noted that these provisions purport to release 
the Department “from all claims or liability under this con- 
tract.” As previously stated, the liability of the respondent 
is not under the contract, but wholly outside of the contract, 
and consequently the provisions o’f the specifications relied 
upon do not constitute a defense under the facts of this case. 

Furthermore, under the facts here involved, we are of the 
opinion that the Attorney General had authority to  make the 
stipulation in question. 

In  considering the authority of the Attorney General, our 
Supreme Court, in the case of People vs. Spring Lake Dis- 
trict, 253 Ill. 479, 504, where a similar question was involved, 
said : 
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“Appellees contend that the stipulation was one that the Attorney Gen- 
eral had no power to enter into. Upon this branch of the case but little need 
be said. The Attorney General, under the law, is the sole representative of 
the people and the canal commissioners and has the power to  file informa- 
tions such as the one filed against appellees, and has power, both under the 
common law and under the statute, to make any disposition of such causes 
that he deems best to  the interest of the State. (Hunt  vs. Chicago Horse & 
Dummy Railwau Go., 1 2 1  Ill. 638; Canal Comrs. vs. Village of East Peoria, 
179 id. 214). No serious question can be raised in  respect to  the power of 
the Attorney General to dismiss a suit brought by him, either with or with- 
out any stipulation, upon behalf of the opposite party.” 

The case of Keithley vs. County of Clark, 206 Ill. App. 
500, and the cases there cited, support the right of the 
Attorney General to enter into the stipulation involved in 
this case. 

It must also be borne in mind that the stipulation in 
question was admitted into the record on February 27, 1935, 
at the first hearing of this cause, by the Assistant Attorney 
General then in charge of the case, and that no question as t o  
the right o r  authority of the Attorney General to enter into 
such stipulation was raised until after all of the evidence on 
both sides had been introduced, and the respondent’s State- 
ment, Brief and Argument was filed herein on March 27, 
1940, by the Assistant Attorney General then in charge of 
the case. 

If the respondent intended to  raise the question as to the 
authority of the Attorney General to enter into the stipula- 
tion, it should have been done before the proofs were closed, 
so that the claimant would have been in position to take such 
steps as it considered necessary f o r  the protection of its 
rights in the matter. 

The final contention of the respondent is that the action 
of the claimant sounds in tort, and the State is not liable for 
the torts of its officers o r  agents. 

This action is not based upon the negligence 09 any officer 
or  agent of the respondent, and consequently the rule sought 
to be invoked by respondent has no application in this case. ‘ 

In  the case of 0. S. vs. Atlmt2c Dredging Co., 253 U. S. 1, 
hereinbefore cited, the court said : 

“The government makes the point, however, that the implication of the 
case is that bad methods were used, and insists that the implication makes 
the action one for a tort, and not tenable against the United States. We 
cannot assent. There is no intimation of bad faith against the officers of 
the government, and the Court of Claims regarded the representation of 
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the character of the material as in the nature of a warranty; besides, its 
judgment is in no way punitive. It is simply compensatory of the cost 
of the work, of which the government got the benefit.” 

Furthermore, the last mentioned cahie originated in the 
United States Court of Claims, which court has no jurisdic- 
tion of tort actions. Under the Court of Claims law of this 
State, however, this court is expressly given jurisdiction of 
actions ex; delicto. The contention of the respondent is not 
well taken. 

Under the evidence and the law as slet forth in the fore- 
going cases, the claimant is entitled to an award herein. The 
amount to  which the claimant is entitled is not in dispute. The 
representatives of the respondent checked the work involved 
in this claim as it proceeded, and under the evidence it is 
clear that the amount to which the claimant is entitled is 
$23,092.09. 

Award is therefore entered in favor of the claimant, 
Arcole Construction Company, for  the sum of Twenty-three 
Thousand Ninety-two Dollars and Nine Cents ($23,092.09). 

(No. 2870-Intervening petitioner awarded $34.00.) 

ROBERT BISHOP, Claimant, ws. STATE OF ILLINOIS, Respondent. 
Opinion Pled March 11, 1941. 

DOVE & DOVE, for claimant. 

GEORGE F. BBRRETT, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 

HOSPITAL SmvrcES-when. award may be made for value of. Where hos- 
pital renders necessary eervices to  a person injured while working on a State 
project, who is brought t o  said hospital for treatment by one lawfully em- 
ployed by State on said project, an award for the value of such services may 
be made even though said injured person was not lawfully hired to perform 
work by State, where hospital had no notice or knowledge of the fact that 
injured person was not a lawful employee of State. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

The complaint in this case was filed on March 25, 1936, 
and alleges that claimant, on the 3rd day of June, 1935, was 
in the employ of the State of Illinois under the Department 
of Public Works and Buildings, Divisio:n of Highways, and 
was engaged in the gravelling of the Okaw Trail near Shelby- 
ville, Shelby County, Illinois, the said Okaw Trail being one 
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truck, and who vas working on this job of hauling gravel, 
made one trip that morning. The gravel was obtained on the 
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him if he wanted a job. Claimant said he did and Van Meter 
told him to  jump in the truck. The truck at that time was 
loaded with gravel. Van Meter told claimant to dump the 
load and go out to the pit and finish the job. Claimant got 
on the truck and drove to the gravel pit. While dumping the 
truck, claimant’s foot became injured by the body of the truck 
in some way pinching it with another part of the truck. 
Claimant had never driven this truck o r  any other truck be- 
longing to Van Meter prior to this day, and never had been 
in the employ of the Division of Highways before this time. 

The foreman on the job f o r  the State was at the gravel 
pit, and the claimant’saw him there, according to the evidence, 
but there was no conversation between them. There were six 
o r  eight trucks at the pit at that time, but the claimant did 
not know any of the people who were doing the hauling, ac- 
cording to  his testimony, which was taken on March 11, 1937. 
Claimant further testified that he had no conversation with 
the foreman about wages o r  compensation and had not dis- 
cussed it with Van Meter ; that he did not know how much he 
was going to get o r  how long he would be ton the job, and that 
he had never talked to anyone connected with the Division of 
Highways for the State of Illinois about driving Van Meter’s 
truck and hauling. Claimant further testified that Van Meter 
had not made him an offer; that claimant was out of employ- 
ment at the time and was glad to get anything; that he did 
not know Clay Hoskins personally and prior to his injury he 
had had no conversation with him; that he did not know 
whether Hoskins knew him or not; that he just saw Hoskins 
at the gravel pit that day, but had had no conversation with 
him; that he just drove the truck up and loaded i t ;  that no- 
body said anything to him and Van Meter did not tell him to 
see anyone, foreman o r  otherwise, about the work he was do- 
ing. Claimant further testified that prior to  the time o.fl his 
injury he had not talked t o  any foreman or,superintendent or  
engineer about driving Van Meter’s truck; that he had known 
Van Meter for some time, and Van Meter knew he was out of 
work ; that Van Meter just happened to meet him on the street 
that morning as he drove through. Claimant further testified 
that he had never talked to any member of the Division of 
Highways or Public Works and Buildings to see that his 
name was on the pay roll. 

BISHOP v. STATE OF ILLINOIS. 
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. Claimant further testified that after the accident Clay 
Hoskins came to see him while he was at the doctor’s office 
and told him that he would do what he could for  him, and that 
he would get compensation for him if he could, and did 
approve the doctor’s and hospital bills. 

An intervening petition has been filed in this case by both 
Dr. Mauzey and the Shelby County Memorial Hospital. 
Within a day o r  two after the accident in question the doctor 
received notification that Bishop was not an employee of the 
State, but nowhere in the record does it appear that the hos- 
pital ever was so advised and the hospital did render all 
necessary services. We, therefore, feel that their bill should 
be allowed. An award therefore is made upon the interven- 
ing petition to  this hospital for  the full amount of their bill, 
which is the sum of Thirty-four ($34.00) Dollars. We feel 
the bill is reasonable, the services were rendered, and there- 
fore make an award to the Shelby County Memorial Hospital 
in said sum of Thirty-four ($34.00) Dollars. An award to  
Robert Bishop and Dr. Mauzey is denied. 

This award being subject to the provisions of an Act 
entitled “An Act making an Appropriation to  Pay Compen- 
sation Claims to  State Employees and providing for the 
Method of Payment Thereof ) ’  (Illinois Revised Statutes, 
1939, State Bar Association Edition, Chapter 127, Pars. 180- 
Ml ) ,  and being subject also to  the terms of an Act entitled 
“An Act making Appropriations to the Auditor of Public 
Accounts fo r  the Disbursement of Certain Monies until the 
Expiration of the First Fiscal Quarter after the Adjournment 
of the next Regular Session of the General Assembly,” 
approved July 1, 1939 (Session Laws 1939, page 117) ; and 
being, by the terms of the first mentioned Act, subject to the 
approval of the Governor, is hereby, if and when approval is 
given, made payable from the appropriation from the Road 
Fund in the manner provided by the foregoing Acts. , 

(No. 3388-Claim denied.) 

PAUL BOYKE, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed M a r c h  11, 1941. 

M. G. KAUFMAN, for claimant. 
GEORGE F. BARRETT, Attorney General ; MURRAY F. MILNE, 

Assistant Attorney General, for respondent. 
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NmuGmcE-employees of s ta te  Highway Department-state not liable 
f o r - award  cannot be made f o r  damages resulting from on  grouncls of equaty 
and good conscience. The State is not liable for damages to property caused 
by the negligent operation of one of its. motor vehicles, by one of i ts  em- 
ployees, the doctrine of respondeat superior not being applicable to the State 
and no award can be made under any theory of law or equity. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

The complaint alleges that the claimant was the owner 
of a Ford sedan, which was parked facing in an easterly 
direction on the south side of Montrose Avenue entirely be- 
yond the southernmost limit of the pavement of Montrose 
Avenue, at a point about 200 feet west oE Narragansett Av- 
enue, in the City of Chicago; that while his automobile was 
so parked, a motor vehicle of the State of Illinois belonging to 
the Highway Department was driven in such a manner that 
it ran into and against this parked car, causing property dam- 
age of $140.00. 

A bill of particulars is attached to  the complaint, show- 
ing damages suffered by the claimant in the sum of $96.35 for  
necessary repairs. 

A motion to dismiss has been made on the ground that 
the complaint does not set forth a claim which the State of 
Illinois, as a sovereign commonwealth, sh ould discharge and 
pay for the reason that the claimant seeks an award predi- 
cated upon the liability occasioned by the negligent acts of the 
agents of the State. 

Many times this court has held that the State, in the con- 
struction and maintenance of its highway system, is engaged 
in a governmental function, and in the absence of a statute 
expressly so providing it is not liable for damages to prop- 
erty occasioned by the negligence or wrongful operation of 
motor vehicles operated by the Division of' Highways. 

Bower vs. State, 9 C. C. R. 5 5 ;  
Royal vs. State, 9 C. C. R. 67 ; 
Morgaw vs. State, 9 C. C. R. 109; 
Waterstreet vs. State, 9 C. C. R. I l l ;  
Clark vs. State, 9 C. C. R. 137 ; 
Powngblut vs. State, 10 C. C. R. 52; 
Duncam vs. State, 10 C. C. R. 154. 

This court has further held that it has jurisdiction to 
make an award only in cases where the State would be liable 
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in law or  equity if it could be sued in a court of general 
jurisdiction. 

Crabtree vs. State, 7 C .  C .  R. 207; 
RoyaZ vs. State, 9 C. C. R. 67. 

The motion to dismiss will, therefore, be sustained and 
an award denied. 

(No. 3409-Claim denied.) 

EDWARD M. BUCHNESS, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed March 11, 1941. 

CLAIMANT, pro se. 
GEORGE F. BARRETT, Attorney General ; MURRAY F. MILNE, 

MOTOR VEHICLE LICENSE FEE--based on  in fo rmat ion  submitted by payer- 
claim f o r  refund of overpayment-when must be denied. When the amount 
of a motor vehicle license fee is correctly computed and assessed, in accord- 
ance with law, based on information submitted by payer, and payment made 
thereof, such payment is a voluntary one, not made under mistake of fact, 
and if excess of that  rightfully due no award can be made for refund of such 
excess. 

. Assistant Attorney General, for respondent. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

Claimant in his complaint alleges that for the half year 
of 1937 and the full year 1938 he paid to the Secretary of 
State a license fee fo r  his 1928 Buick sedan in excess of the 
amount which he legally should have been required to  pay; . and therefore asks f o r  a refund in the amount of such over- 
payment, to  wit, the sum of Six Dollars ($6.00). 

The Attorney General has moved to dismiss the claim on 
the ground that the complaint does not allege that the amount 
sought to be recovered was paid under protest, involuntarily, 
or  under duress or compulsion, nor that the same was not cor- 
rectly assessed on the basis of information supplied in the 
application made by claimant. 

It is well settled that where a tax or license fee is paid 
voluntarily, without duress or  compulsion, and not under pro- 
test, the same cannot be recovered. Where, however, such tax 
o r  license fee is paid under a mistake of fact, it is considered 
to have been paid involuntarily and may be recovered. How- 
ever, where the tax is correctly computed by the taxing officer 
on the basis of an application or return filed by the appli- 
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cant, and the overpayment is the result of inadvertence or  
mistake on the part of the taxpayer himc;elf, and not on the 
part of the taxing officer, the payment is not made under a 
mistake of fact within the legal meaning of those words, and 
cannot be recovered. (Wester% Dairy Go. vs. State, 9 C .  C .  
R. 498; James B. Emel-ick vs. State, 9 C. C.  R. 510; Stotlar- 
Herria Lumber Company vs. State, 9 C. C.  R. 517 ; Fried Bell 
Paper Co. vs. State, 9 C. C. R. 531; Moiawch Fire Ilzszcrmce 
Go. vs. State, 9 C. C. R. 538; Oppelzheimer Gasimg Co. vs. 
State, 10 C. C. R. 9.) 

The complaint does not set forth a state of facts under 
which we have authority to allow an awa,rd, and the motion 
of the Attorney General to dismiss must be sustained. 

Motion to dismiss allowed. Case dismissed. 

(No. 3 1 6 9 4 l a i m  denied.) 

LUCY C. F. CHETLAIN, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion  Pled March 11, 1941. 

CHETLAIN & CHETLAIN, f o r  claimant. 

GEORGE F. BARRETT, Attorney General ; MURRAY F. MTLNE, 
Assistant Attorney General, f o r  respondent. 

MOTOR VEHICLE LICENSE FEE-amount of fixed from information sztbmitted 
by  payer-claim for refund where overpayment made-under no conbpilszon 
or duress-as voluntary payment -made  under mzstake of law-award for re- 
fund derzied. Where the amount of motor vehicle license fee is correctly 
computed in accordance with law, based on information furnished by payer, 
and payment of same made without any compulsion or duress, such payment 
is voluntary, and if amount is in excess of that rightfully due, is made under 
mistake of law, and no award can be made for refund of such excess. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

The complaint herein alleges in substamnee that in making 
application for a license for her Packard automobile for the 
year 1936 the claimant correctly stated that the horsepower 
of the automobile was 32.5 ; that in making remittance there- 
for, claimant sent a check for  $17.00, which was the license 
fee required for automobiles with a horsepower of 35 o r  over; 
that the license fee for  claimant’s automobile fo r  the year 
1936 was $10.50, and that she is entitled to a refund of the 
amount overpaid, to wit, $6.50. 
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The Attorney General has entered a motion to dismiss 
the claim for the reason that the complaint does not allege 
that the excess fee paid was paid under protest, duress o r  
compulsion, or that there is a statute authorizing such 
refund. 

It is a well settled rule of law in this State that where a 
tax or  license fee is paid voluntarily and not under protest, 
compulsion or duress, it may not be recovered; also that 
where such tax or  license fee is paid under a mistake of fact, 
it is considered as having been involuntarily paid and there- 
fore may be recovered. 

It is also well settled that where a tax or  license fee is 
paid under a mistake of law, no recovery may be had. (Altoa 
Light 13 Traction Co. vs. Rose, 117 Ill. App. 83; Yates vs. 
Royal IrLszcrame Co., 200 Ill. 202; Board of Education vs. 
Toennigs, 297 Ill. 469; School of Domestic Arts vs. Harding, 
331 Ill. 330; Ri'chardsoa Lubricating Co. vs. Kinaey, 337 Ill. 
122 ; 'Hettler Lumber Co. vs. Cook County, 336 Ill. 645 ; Cooper, 
Kanaley & Co. vs. Gill, 363 Ill. 418 ; American Can Co. vs. Gill, 
364 Ill. 254.) 

Under the facts set forth in the Complaint, it is clear 
that the license fee in question was paid voluntarily, and not 
under protest, compulsion or duress. It is also clear that 
the same was not paid under a mistake of fact, as the applica- 
tion correctly set forth the horse power of the automobile. 
The most that can be said from the standpoint of the claim- 
ant is that the mistake in remitting more than the amount 
which was required by the provisions of the Motor Vehicle 
Law was a mistake of law. In any such event, under the 
authorities above cited we have no authority to allow an 
award. 

The motion of the Attorney General must therefore be 
sustained. Motion to dismiss allowed. Case dismissed. 

(No. 3015-Claim denied.) 

MELVIN COLLINS, BY MARY COLLINS HIS MOTHER AND NEXT FRIEND, 
Claimant, ws. STATE OF ILLINOIS, Respondent. 

Opinion pled March 11, 1941. 

FREDERICK & FREDERICK, for claimant. 
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GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

CHARITABLE INsrrTuTIoNs-conduct of, governmental functaon. In the 
conduct of State charitable institutions the State exercises a governmental 
function. 

SA~rE-neglqrevlace of oficers o r  employees of-State not legally or  equit- 
ably liable for. The State is not legally or equitably liable f o r  injuries to an 
inmate of one of i t s  State charitable institutions, resulting from the mal- 
feasance, misfeasance or negligence of its officers, agents or employees, as in 
conducting such institution it is exercising a governmental function. 

SAME-anmate of-not within prosisions of Workmen’s Compensation Act. 
An inmate of a State charitable institution, even though assigned to work 
therein is not an employee of the State, and does riot come under the pro- 
visions of the Workmen’s Compensation Act. 

MR. JUSTICE LINSCOTT delivered the opinion of the court : 

This complaint was filed on October 21, 1936, and 
alleged that Melvin Collins, age twenty years, was an inmate 
of  Lincoln State School and Colony, an institution under and 
in charge of the Department of Public W-elfare of the State 
of Illinois ; that on o r  about October 25, 1935, he was working 
at or with laundry and cleaning equipment under orders of 
the respondent, through its agents and servants. The com- 
plaint further avers that he was inexperienced in the use of 
machinery of its kind, and that it was dangerous machinery, 
and in obeying the orders of his superior., could not foresee 
said dangers, and was not warned o r  instructed by those 
under whose direction he mas working; that in command- 
ing claimant to work with or at  said machinery and equip- 
ment, it became and was the duty of the respondent to in- 
struct claimant in the use of said’ machinery and equipment 
and to warn him of the dangers thereof, but respondent failed 
and neglected its duty in this behalf, and the claimant, while 
in the exercise of due care and caution for his own safety 
caught his left arm in the machinery and was thrown vio- 
lently in or upon said machinery and equipment, and his left 
arm was crushed and mutilated and divers bones in said arm 
were fractured and broken, causing permanent and lasting 
injuries, and that by reason of the injuries it became neces- 
sary to amputate the arm, to  the damage of the claimant in 
the sum of $2,500.00. 

The complaint avers notice to the respondent and that 
claimant has received nothing fo r  his injury. 
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The Attorney General has made a motion to dismiss this 
case. For the purpose of considering this motion, we will 
assume that all allegations of fact are true. We have repeat- 
edly held that such a statement of fact does not give r i s e  to a 
legal claim against the State of Illinois. Claimant was con- 
fined in this institution, and in conducting an institution of 
this kind the State is engaged in a governmental function. 

The records of this department, however, show that 
Melvin Collins was experienced in the use, operation and 
management of laundry o r  like machinery; that he had been 
instructed as to  the operation and management of laundry 
machinery; that claimant had informed the officials at this 
institution that he had had six months training in the opera- 
tion and management of the same type of laundry machinery 
as used at Lincoln State School and Colony while he was a 
charge of the Glenwood Manual Training School at Glenwood, 
Illinois. It also appears from the records that all hospital 
and doctor bills were paid by the State. 

We have on numerous occasions held that the State is 
not legally or.equitably liable t o  an inmate who receives an 
injury while confined in one of its institutions, and does not 
come under the provisions of the Workmen’s Compensa- 
tion Act. 

Hagelwood vs. State, 6 C. C. R. 259; 
Fitmnaurice vs. State, 6 C. C. R. 247 ; 
Heiss vs. State, 6 C. C. R. 267; 
Derby vs. State, 7 C. C. R. 145; 
Butler, et al. vs. State, 8 C. C. R. 102; 
Rutledge, et al. vs. State, 8 C. C. R. 206; 
Pelli, et al. vs. State, 8 C. C. R. 324; 
Parks, et al. vs. State, 8 C. C. R. 535; 
William R. Schaefer,  No. 1968. 

The motion of the Attorney General to  dismiss will, 
therefore, be sustained, and the claim disallowed. 

- 

I 

(No. 2713-Claim denied.) 

CHESTER E. COULTAS, ADMINISTRATOR OF THE ESTATE OF LECILLE 

MILDRED COULTAS, DECEASED, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed March 11, 1941. 

A. M. FITZGERALD, for claimant. 
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GEORGE I?. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

NmuGENcE-respolwleat superior4octran.e of not applzcable to State. In 
the exercise of its governmental functions, the State is not liable for the 
negligence of its officers, agents or employees, in the absence of a Statute 
making it so liable, and in the State of Illinois there is no such Statute. 

HIGHWAYS-COWtrUGtiOn and mdintenance of, governmental ficwtaon. In 
the construction and maintenance of public highways, the State exercises a 
governmental function, and is not liable for damages, caused by a defect 
in construction or failure to maintain same in a safe condition for travel. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

Claimant alleges that his intestate, on the 11th day of 
August, 1934, was in an automobile driven by another, over 
U. S. Route No. 36, which road had been built and maintained 
by the State of Illinois ; that about 11 :30 p. m., approximately 
three hundred yards west of the point known as the “Wilson 
Corner,” the car in which the deceased was riding struck a 
large limb of a tree which had been blown across the high- 
way by a storm which occurred a couple of hours before 
claimant’s intestate approached in the automobile, and was 
not seen by the driver of the automobile until the automobile 
was practically at the place where the limb of the tree had 
fallen upon the highway. 

The usual averments of due care and caution f o r  her 
own safety are contained in the complaint. 

Plaintiff’s intestate, Lucille Mildred Coultas, died as the 
result of her injuries. 

The complaint charges that the State had employed a 
*watchman or a maintenance man located at Winchester, Illi- 
nois, whose duty it was to inspect and patrol the highways 
and to see that they remain in a safe condition. 

Damages in the sum of $10,000.00 are claimed. 
The Attorney General has made a motion to  dismiss this 

claim on the ground that the State is not liable for the care- 
lessness and negligence of its servants and agents. 

Both this court and the Supreme Court of Illinois and 
other courts have held that in the construction and mainte- 
nance of its roads, the State acts in a governmental capacity 
and in the exercise of such governmentitl functions it does 
not become liable in actions of tort by reason of the mal- 
feasance, misfeasance or negligence of its officers or agents 
in the absence of a statute creating such liability. 
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Morrissey vs. State, 2 C. C .  R. 454; 
MipLear vs. State Board of Agriculture, 259 Ill. 549. 

Many times, since the adoption of the opinion in the 
Morrissey case, this court has followed the doctrines therein 
announced. Therefore, the motion to dismiss will be sus- 
tained and cause dismissed. 

(No. 3087-Claimant awarded $431.40.) 

ALFRED W. EVANS, ADNINISTRATOR OF THE ESTATE OF WILLIAM B. 
EVANS, DECEASED, Claimant, vus. STATE OF ILLINOIS, Respondent. 

Opinzoiz filed March 11, 1941. 

Rehenrang allowed February 13, 1941. 

HOMER D. MCLAREN, for  claimant. 

GEORGE F. BARRETT, Attorney General ; MURRAY F. MILNE, 
Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION ACT-hen award m a y  be made under. Where 
employee of State sustains accidental injuries, arising out of and in the 
course of his employment, while engaged in extra-hazardous employment, a n  
award for compensation may be made in accordance with the provisions of 
the Act, upon compliance by employee with the terms thereof. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

A rehearing was granted in this case, the case having 
been formerly decided by a divided court. 

Claimant’s intestate filed a complaint in this court seek- 
ing an award in compensation for  injuries alleged to  have 
been sustained in the course of his employment as a janitor- 
custodian in the office of the Attorney General. 

The facts have been stipulated. 
At the time of the injury claimant’s intestate had no 

children under sixteen years of age, and for more than one 
year preceding the date of the injury had been employed as 
a janitor-custodian in the Attorney General’s office at a wage 
of $112.50 per month. On October 16, 1936, while engaged 
in his usual work of cleaning up the office quarters he reached 
over a chair to turn off an electric fan and in so doing he 
tripped on the chair and his left hand was thrust into the fan, 
breaking the bones of the first joint of the third finger, bruis- 
ing the bones of the second and third fingers, tearing the 
ligaments of both fingers and lacerating them. 
-15 
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The Attorney General had immediate notice of the in- 
jury, and in the treatment of this injury claimant’s intestate 
incurred and paid medical and hospital bills in the total sum 
of $42.00. Claimant paid Dr. J. E. Reisch the sum of $37.00 
and paid St. John’s Hospital the sum of $5.00. The respond- 
ent did not pay any of either bill. 

The stipulation further stated that if Dr. J. E. Reisch, 
the attending physician and surgeon, waE; called as a witness 
he would testify that as a result of said injuries there is a ten 
per cent limitation of flexion in the second joint of the second 
finger of the left hand and a twenty-five per cent limitation 
of flexion in the first joint of the third finger of said hand, and 
a tendon shortening in the palmer surface of the first joint 
of the third finger of said hand. The stipulation went further 
and stated that claimant’s intestate had suffered a fifty per 
cent permanent disability or loss of use of both the second 
and third fingers of the left hand. No claim was made for 
temporary incapacity. Apparently he lost no time from work 
and was paid his regular salary after the injury. 

The Attorney General’s office quart,ers, where claimant 
worked and where he was injured, are located in the Supreme 
Court Building, Springfield, Illinois. These office quarters 
occupy the east portion of the ground floor and basement of 
the building. There is an electrically powered elevator in the 
building f o r  the general use of all who have business in the 
building, but it was not operated by claimant’s intestate. 
There is another electrically powered elevator located in the 
east end of the building in the quarters of the Attorney Gen- 
eral, which is operated by anyone having occasion to use that 
elevator, and the office quarters were equipped with the usual 
fans f o r  use during the warm months, and electric water 
coolers. 

Claimant’s intestate operated the last mentioned elevator 
in transporting supplies from the basement to the Attorney 
General’s office, and otherwise in the performance of his 
duties, and upon consideration of all of the facts in the record 
we are of the opinion that at the time of the accident in ques- 
tion claimant’s intestate and the respondent were both oper- 
ating under and bound by the provisions of the Workmen’s 
Compensation Act. 

We therefore hold that claimant’s intestate received an 
injury that arose out of and in the coume of his employment, 
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and make an award to  the claimant, Alfred W. Evans, Admin- 
istrator of the Estate of William B. Evans, deceased, as 
follows : 
For the specific loss of 50% use of second finger.. ................... $227.15 
For the specific loss of 50% use of third finger.. .................... 162.25 
For medical and hospital bills.. ................................... 42.00, 
o r  a total sum of $431.40. 

This award, being subject to  the provisions of an Act 
entitled “An Act making an Appropriation to Pay Compen- 
sation Claims of State Employees and providing for  the 
Method of Payment Thereof ” (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180-181), 
and being subject also to the terms of an Act entitled “An Act 
making Appropriations to  the Auditor of Public Accounts for 
the Disbursement of Certain Monies until the Expiration of 
the First Fiscal Quarter after the Adjournment of the next 
Regular Session of the General Assembly, ” approved July 1, 
1939 (Session Laws 1939, page 117) ; and being, by the terms 
of the first mentioned Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made pay- 
able from the appropriation from the General Fund in the 
manner provided by the foregoing Acts. 

(No. 3043-Claim denied.) 

H. D. HILEMAN, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed March 11, 1941. 

GEORGE E. MARTIN, f o r  claimant. 

GEORGE F. BARRETT, Attorney General ; MURRAY F. MILNE, 
Assistant Attorney General, fo r  respondent. 

MOTOR VEHICLE LICENSE FEE-assessed o n  information submitted by  payer 
-claim f o r  refund of owerpayment-when w a r d  for  denied. Where the 
amount of a motor vehicle license fee is correctly computed and assessed 
in accordance with law, based on information submitted by payer, such pay- 
ment is  a voluntary payment, and if amount is in excess of that  rightfully 
due, no award can be made for refund of such excess. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 
Claimant filed his complaint herein on January 4, 1937, 

and alleges therein in substance that for the last half of 1925 
and for the years 1926 to 1936, inclusive, he paid a motor 
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vehicle license tax on his Buick automobile in excess of the 
amount which he was really required to pay; that in each of 
his applications for motor.vehicle license he set forth that the 
horsepower of said motor vehicle was 30, whereas in fact it 
was 23.4; that by reason of his error in that behalf he made 
an over-payment of $4.00 per year, on a total over-payment 
of $46.00 f o r  the period above set forth, and therefore asks 
for a refund of that amount. 

The Attorney General has moved to dismiss the case 
upon the following grounds : 

1. That the registration fees were correctly assessed on 
the basis of the applications filed by claimant and were paid 
voluntarily, and therefore claimant is not entitled to a refund 
of any part thereof. 

2. That the claim for the years 1925 to 1936, inclusive, 
is barred by the Statute of Limitations. 

The rule is well established in this State that where an 
excessive tax o r  fee is paid voluntarily with a full knowledge 
of all the facts, the same cannot be recovered. It is equally 
well established that where such tax is paid under a mistake 
of fact, it is not considered as having been paid voluntarily; 
also that where such tax is paid under a mistake of law, it 
may not be recovered. (Altort Light a? l’ractiorz Co. vs. Rose, 
117 Ill. App. 83 ; Yates  vs. Royal I.rzsurun.ce Co., 200 Ill. 202 ; 
Board of EdzLcati0.n vs. Toeuzrzigs, 297 Ill. 469; School of 
Domesti’c A r t s  vs. Hardirzg, 331 Ill. 330 ; Bichardsom Lubricat- 
img Co. vs. Kiwney, 337 Ill. 122; Hettler Lumber Co. vs. Cook 
Coumty, 336 Ill. 645; Cooper, Ranaley a? Co. vs. Gill, 363 Ill. 
418 ; Americam Can Co. vs. Gill, 364 Ill. 254.) 

Under the facts set forth in the complaint, it appears that 
the fee was correctly computed by the Secretary of State on 
the basis of the application made by claimant, and that the 
only error or  mistake was the error of the claimant in setting 
forth the correct horsepower of his motor vehicle. 

This court has held in numerous cases that where an 
illegal or excessive tax is imposed by reason of the negligence 
o r  inadvertence of the taxpayer and thereafter paid by him, 
such payment is not made under a mistake of fact and cannot 
be recovered. (Western. Dairy Co. vs. State, 9 C. C. R. 498; 
James B. Emerick vs. State, 9 C. C. R. 510; Stotlar-Herri!n 
Lumber Co. vs. State, 9 C. C. R. 517 ; Fried a? Bell Paper Co. 
vs. State, 9 C. C. R. 531. ; Momarch Fire In.surawce Co. vs. State, 
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9 C. C. R. 538; Oppenheimer C a s k g  Co. vs. State, 10 C. C. R. 
9; Kansas City Fire & Marine Imsurance Co. vs. State, 10 C. 
C. R. 443; St. Louis Fire & Mariae Imsurmce Co. vs. State, 
No. 3413, decided January Term, 1940.) 

For the reason that none of the payments in question 
were made under a mistake of fact within the legal meaning 
of those words, we have no authority to  allow an award, and 
it therefore becomes unnecessary to  consider the second point 
raised 6y the Attorney General. For the reasons above stated 
the motion of the Attorney General to  dismiss must be 
allowed. 

Motion to  dismiss allowed. Case dismissed. 

(No.  2914-Claim denied.) 

A. R. HORTON, Claiiiiant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed March 11, 1941. 

HODGES & TRAGETHON, fo r  claimant. 

GEORGE F. BARRETT, Attorney General ; JOHN KASSERMAN, 

NEGnGsNcE-enzployees of State- Rate never liable for. The State is 
never liable for injuries sustained, or damage to property, caused by reason 
of the malfeasance, misfeasance or negligence of its officers, agents or em- 
ployees in the exercise of its governmental functions. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

Claimant seeks damages in the sum of Sixty Dollars and 
Twenty-five Cents ($60.25), and charges that on October 15, 
1935, about 1 1 : O O  p. m., he was driving his Ford truck south 
on Fifth Street in the City of Springfield, and at the intersec- 
tion of Fifth Street and Capitol Avenue, traffic lights regu- 
lated the traffic. Claimant avers that he had the right-of-way, 
and while in the exercise of due care and caution for his own 
safety, a truck driven by Norman R. Stanton, a member of 
the National Guard, carelessly and negligently struck him. 
The negligence averred is that of running the traffic light. 

This again raises the question of the liability of the State 
for the negligent acts of its agents. 

This court, the Supreme Court of the United States and 
the Supreme Court of Illinois have repeatedly held that the 
State is not liable for the injuries complained of by reason 

Assistant Attorney General, for respondent. 
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of the malfeasance, misfeasance or negligence of its officers 
o r  agents in the exercise of its governmental functions. 

Petersen. vs. State, 8 C. C. R. 9; 
Shumway vs. State, 8 C. C. R. 43 ; 
SullZum vs. State, 8 C. C. R. 140; 
Childress vs. State, 8 C. C. R. 223. 

The motion to  dismiss filed by the Attorney General will, 
therefore, be sustained, and the award denied. 

(No. 3261-Claim denied.) 

HARRY J. KOPP, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed March 11, 1041. 

CLAIMANT, pro se. 

GEORGE F. BARRETT, Attorney General ; MURRAY F. MILNE, 
Assistant Attorney General, fo r  respondent. 

MOTOR VEHICLE LICENSE mE-uwwtunt of fixed from information submitted 
by payer-clatm f o r  refund of excess where overpavment made-must be 
dented. Where the amount of motor vehicle license fee is correctly computed, 
in accordance with law, based on information submitted by payer, and pay- 
ment of same made without any compulsion or duress, such payment is vol- 
untary and not made under mistake of fact, and if  amount is in excess of 
that rightfully due, no award can be made for refund of such excess. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

The complaint herein sets forth that the claimant in mak- 
ing application for a 1937 license for his Ford truck incor- 
rectly stated the weight thereof, and thak by reason of such 
error, he was required to and did pay a license fee of $24.00 
whereas the proper fee based upon the correct weight of such 
truck was but $12.00, and he therefore asks f o r  a refund of 
the amount so overpaid, to wit, the sun1 of Twelve Dollars 

The Attorney General has moved to dismiss the case for 
the reason that the fee paid by claimant was correctly 
assessed by the Secretary of State upon the basis of the appli- 
cation filed by claimant, and was paid by the claimant volun- 
tarily without protest, and consequently he is not entitled to 
refund of any part thereof. 

It is well settled that where a tax or license fee is paid 
voluntarily, without duress or compulsion, and not under pro- 

($12.00). 
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test, the same cannot be recovered. Where, however, such tax 
or license fee is paid under a mistake of fact, it is considered 
to  have been paid involuntarily and may be recovered. How- 
ever, where the tax is correctly computed by the taxing officer 
on the basis of an application o r  return filed by the applicant, 
and the over payment is the result of inadvertence o r  mistake 
on the part of the taxpayer himself, and not on the part of 
the taxing officer, the payment is not made under a mistake of 
fact within the legal meaning of those words, and cannot be 
recovered. (Westerw Dairy Co. vs. State, 9 C. C. R. 498; 
James B. Emerick vs. State, 9 C. C. R. 510; Stotlar-Herrin 
Lumber Compmy  vs. State, 9 C. C. R. 517 ; Fried-Bell Paper 
Co. vs. State, 9 C. C. R. 531 ; Monarch Fire Inszcrmce Co. vs. 
State, 9 C. C. R. 538; Oppewheimer Casiwg Co. vs. State, 10 
C. C. R. 9.) 

Under the facts set forth in the complaint we have no 
authority to  allow an award and therefore the motion of the 
Attorney General must be sustained and the claim dismissed. 

Motion to dismiss allowed. Case dismissed. 

(No. 3444-Claimant awarded $2.20.) 

LITCHFIELD AND MADISON RAILWAY COMPANY, Claimant, wus. STATE OF 

ILLINOIS, Respondent. 
Opinion filed March 11, 1941. 

CLAIMANT, pro se. 
GEORGE F. BARRETT, Attorney. General ; GLENN A. TREVOR, 

Assistant Attorney General, f o r  respondent. 
SmmcEs-freight eharges--u/-helz award may  be ma&e fo r .  Where it 

clearly appears that  claimant is entitled to demurrage on a freight car owing 
to failure of State to unload same within given time, and that  bill therefor 
was not presented before lapse of appropriation out of which it could be paid, 
an award may be made, on claim filed within reasonable time fo r  the amount 
thereof. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

Claimant asks f o r  an award in the amount of Two Dollars 
and Twenty Cents ($2.20) for demurrage on a car of stone 
consigned to the Division of Highways at Mt. Olive, Illinois. 
The car in question was spotted on Saturday night, June 3d, 
1939, at 10:05 P. M. The free ,unloading period expired Tues- 
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day night, June 6, 1939, but the Division was unable to  com- 
plete the unloading of the same until the afternoon of June 
7th, whereby the claimant became entitled to  one day’s de- 
murrage. 

The claim was presented fo r  payment on October 6, 1939, 
and was approved by Mr. Walter Donaldson, Transportation 
Expert of the Division of Highways, but payment thereof 
could not be made on account of the fact that the appropria- 
tion out of which the same was properly payable lapsed on 
September 30, 1939. 

We have held in numerous cases thai. where services have 
been properly rendered to the State, and a bill therefor has 
been submitted within a reasonable time, but the same was 
not approved and vouchered for payment before the lapse of 
the appropriation from which it is payable, without any fault 
or neglect on the part of the claimant, an award for  the rea- 
sonable and customary value of the services will be made, 
where at the time the expenses were incurred there were 
sufficient funds remaining unexpended in the appropriation 
to pay for the same. (Rock Islard Sand d Gravel Co.vs. 
State, 8 C. C. R. 165; I.rzdiafi Motorcycle Co. vs. State, 9 0. C. 
R. 526; Wabash Telephone Co. vs. State, 10 C. C. R. 211.) 

This claim comes within the requirements above set 
forth, and an award is therefore entered in favor of the claim- 
ant for the sum of Two Dollars and Twenty Cents ($2.20). 

(No. 2 8 6 5 4 l a i m  denied.) 

E. LLOYD, DOING BUSINESS AS MERCHANTS FREIGHT LINES, FOR USE OF 

JAMES O’DONNELL TEAMING COMPANY, Claimant, ws. STATE OF ILLI- 
NOIS, Respondent. 

Opinion filed March 11, 1941. 

STERNBERG BS STERNBERG, fo r  claimant. 

GEORGE F. BARRETT, Attorney General ; MURRAY F. MILNE, 
Assistant Attorney General, for respond.ent. 

GARivsmmm-State or instrumentali@ of not suhject to-Illinois Emer- 
gency Relief Cornmassion znstrumentalzty of State Government. The Illinois 
Emergency Relief Commission is an instrumentality of the State Govern- 
ment and is not subject to garnishment directly and cannot be subjected to 
such proceedings indirectly. 
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JoRIsDIcTIoN-zLhem court without. The Court of Claims has no juris- 
diction to  order payment of moneys‘to claimant, due him from another, even 
though instrumentality of State Government is indebted to such other, as 
there is nothing in the Statute creating the Court authorizing such order. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

The complaint herein alleges in substance that during the 
months of August and September, 1935, the claimant, James 
O’Donnell Teaming Company, as a sub-contractor of E. Lloyd 
doing business as Merchants Freight Lines, did certain haul- 
ing for the Illinois Emergency Relief Commission, for which 
there became due and owing to said James O’Donnell Team- 
ing Company the sum of $76.54; that the said E. Lloyd has 
left the jurisdiction without paying claimant; that there is 
enough money on hand at the Illinois Emergency Relief Com- 
mission to the credit of E. Lloyd doing business as Merchants 
Freight Lines, to  pay for the services of the claimant, but 
that the Illinois Emergency Relief Commission has refused 
to  pay said claim without the approval of a proper court; that 
an attachment suit was commenced in the Municipal Court of 
Chicago and dismissed, and that claimant’s only remedy is in 
this court. 

The Attorney General has entered a motion to  dismiss the 
claim fo r  the following reasons: 

1. The court has no jurisdiction of such claim. 
2. That claimant seeks in effect to  make the respondent a garnishee. 
3. That the claimant has a complete and adequate remedy at  law. 

It is not clear from the complaint why the garnishment 
proceeding in the Municipal Court was dismissed, nor is it 
clear from the complaint whether the claimant’seeks an order 
of this court directing the Illinois Emergency Relief Commis- 
sion to pay the amount alleged to  be due the beneficial claim- 
ant, or whether said claimant seeks an award by this court to 
be paid by an appropriation made by the Legislature in the 
usual course of procedure. 

The services rendered by the beneficial claimant were not 
pursuant to any contract between it and the Illinoig Emer- 
gency Relief Commission, but were rendered by said claimant 
as a sub-contractor for Lloyd, who had a contract with the 
Illinois Emergency Relief Commission, and the beneficial 
claimant herein seeks to subject the funds in the hands of 
the Illinois Emergency Relief Commission to the payment of 
its claim against Lloyd. It follows therefore, that regardless 
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of the form of this proceeding, it is in (effect an attempt to 
hold the Illinois Emergency Relief Comnlission as garnishee. 

The general rule in cases of this kind is set forth in 28 
Corpus Juris, page 64, section 80, as follows: 

“In the  absence of express provision to the  contrary, no sovereign gov- 
ernment will be deemed to be included in the provisions of statutes pre- 
scribing who may be made garnishee. Accordingly, as a general rule, gar- 
nishee process can reach neither the FederaI Government, nor a State, nor a 
territory. This exemption is sustained also by considerations of public 
pol icy.’‘ 

In  the case of Home 0wNer.s Loan. Corporation. vs. 
Hardie umd Caudle, 100 S.  W. (2d) 238, the Supreme Court 
of Tennessee held that the Home Ownem Loan Corporation 
was an instrumentality of the federal government and there- 
fore not subject to  garnishment. There can be no question 
but what the Illinois Emergency Relief Commission is an in- 
strumentality of the State Government and therefore exempt 
from garnishment. If an instrumentality of the State Gov- 
ernment such as the Illinois Emergency Relief Commission 
is not subject to  garnishment directly, it cannot be subjected 
to such proceedings indirectly, as is sought to be done in this 
case. 

This court has oniy such jurisdiction as is given to  it by 
the Legislature, and there is nothing in the Court of Claims 
Act which authorizes this court to grant the relief sought in 
this proceeding. 

The remedy of the claimant is against the person with 
whom it contracted, t o  wit, E. Lloyd, doing business as Mer- 
chants Freight Lines. 

The motion of the Attorney General must therefore be 
sustained. 

Motion to dismiss allowed. Case dismissed. 

(No. 2901-Claim denied.) 

GERTRUDE LOHN, Claimant, 11s. STATE OF ILLINOIS, Respondent. 
Opinion filed March 11, 1941. 

CLAIMANT, pro se. 
GEORGE F. BARRETT, Attorney General ; JOHN KASSERMAN, 

Assistant Attorney General, f o r  respondent. 
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NmLIGENcoemployees of Hate-State never liable for. The State is 
not liable for injuries caused by reason of the malfeasance, misfeasance o r  
negligence of it8 officers, agents or employees in the exercise of its govern- 
mental functions. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

Claimant appears for herself in this suit and alleges dam- 
ages in the sum of $2,000.00. She basis her claim on the fact 
that on September 16, 1935, she was standing in the parkway 
or safety zone located at the northwest corner of Irving Park 
Boulevard and Narragansett Avenue in the City of Chicago 
when an automobile owned by the State and carelessly and 
negligently driven by Homer D. Catt struck her and severely 
injured her. She avers that Catt was an employee of the State 
Highway Department at the time and in parenthesis avers 
“and so acting at said time and place.” 

The Attorney General has made a motion to dismiss on 
the ground that the State is not liable for the careless and 
negligent acts of its employees, and has ignored the insuffi- 
ciency of the pleading, but stands on the proposition that the 
State is not liable for injuries complained of by reason of the 
malfeasance, misfeasance or negligence of its officers or 
agents in.the exercise of its governmental functions, as this 
court held in the case of ChiZdress vs. State, 8 C. C. R. 223, 
and Crobtree vs. State, 7 C. C. R. 207. 

For these reasons the motion to dismiss must be sustained 
and an award denied. . 

(No .  3049-Claim denied.) . 
EDGAR G.  MERWIN AND CARRIE MERWIN, Claimants, ws. STATE OF 

ILLINOIS, Respondent. 
Opinion filed March 11, 1941. 

FREDERICE L. HABBEGGEB, for claimant. 
GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 

Assistant Attorney General, f o r  respondent. 
NE(fLIGENCE-e?nplO.Yee of State Highway Department--State never liable 

for.  In the construction and maintenance of its hard-surfaced highways the 
State is engaged in a governmental function and is not liable for  the mal- 
feasance, misfeasance or negligence of its officers, agents or employees in 
connection therewith. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 
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! This case is before the court on a motion to dismiss the 
complaint which consisted of two counts. 

The first count alleges that Edgar G. Merwin was the 
owner of a Packard automobile, which he was driving in a 
northerly direction over State Highway No. 3, also known 
as United States Highway No. 67, between Jerseyville and 
Carrollton, Illinois, and that his wife, Carrie Merwin, was 
riding as a passenger with him; that they were in the exercise 
of due care and caution f o r  their own safety and that of the 
property of the claimant, Edgar G. Merwin; that at the time 
the State owned and operated an automobile, and was oper- 
ating the same by its servants; that as the claimants were 
traveling on the highway, without any warning, the servant 
of the State backed his car rapidly upon the highway at  such 
lime and in such a manner that the claimants could not avoid 
running into him, and both claimants suffered severe injuries. 

Count I alleged damages in the sum of $5,000.00 and 
Count I1 alleged damages in the sum of $1,000.00. 

A motion to dismiss was made by the Attorney General. 
We will consider that motion. 

The facts set forth in the complaint are sufficient to 
shorn negligence on behalf of the servant of the State, a 
resulting injury and damages, and to show that the agent of 
the State was an employee of the Highway Department and 
that the State was engaged in a work that comes fairly within 
its governmental powers. 

Many times this court has held tha,t the State, in the 
construction and maintenance of its hard-surfaced highways, 
is engaged in a governmental function. 

Chumbler vs. State, 6 C. C. R. K36; 
Highland vs. State, 6 C. C. R. 384; 
Bucholx vs. State, 7 C. C.  R. 241; 
FVilsorrz 17s. State, 8 C. C. R. 72; 
WetherhoZt vs. State, 8 C. C. R. 100. 

Also that in the exercise of such governmental functions 
it is not liable f o r  the negligence of its servants or  agents, in 
the absence of a statute making it so liable. 

Braun vs. State, 6 C. C. R. 104; 
Chunabler vs. State, 6 C. C. R. 138; 
BuchoZx vs. State, 7 C. C. R. 241; 
Baumgart vs. State, 8 C. C. R. 220; 
Childress vs. State, 8 C. C. R. 2123; 
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R y m  vs. State, 8 C. C. R. 361; 
Krarner vs. State, 8 C. C. R. 31; 
Johnson vs. State, 8 C. C. R. 67; 
Wilson vs. State 8 C. C. R. 72. 

Such decisions of this court are in harmony with repeated 

Hollenbeck vs. County of Wiwnebago, 95 Ill. 148; 
City of Chicago vs. Williams, 182 Ill. 135; 
MiNear vs. State Board of Agriculture, 259 Ill. 549;. 
Gebhardt vs. Village of LaGrmge Park, 354 Ill. 234. 

We must, therefore, sustain the motion to dismiss made 

decisions of our Supreme Court. 

by the Attorney General and deny an award. 

I 

(No. 2797-Claim denied.) 

HUGO MCCORD, Claimant, 9s. STATE OF ILLINOIS, Respondent. 
Opinion file& March 11, 1941. 

CLAIMANT, pro se. 

GEORGE F. BARRETT, Attorney General ; JOHN GSSERMAN, 
Assistant Attorney General, f o r  respondent. 

Nmmxmcc-emplo~eess  of State-State not liable for. The State is never 
liable for the negligence of its officers, agents or employees, while in the 
performance of governmental functions, the doctrine of respondeat superior 
not being applicable to it. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

Claimant has filed a sworn statement of his claim. It 
does not conform to  the strict rule of pleading but it is suf- 
ficient to  advise the respondent of the facts. 

It appears from the statement that he was driving an 
automobile on December 26, 1935, on State Route 1 north of 
Danville, Illinois, when he struck a snow plow belonging to 
the State, which was not on the proper side of the road and 
which mas being towed. The statement sets forth that he- 
cause claimant was a minister he was able to get repairs made 
to his automobile for less than what the State would have to  
pay because members of his congregation did the work for  
less money. He submitted a Bill of Particulars showing dam- 
ages in the sum of $37.42 which would have been tha regular 
cost. but which actually cost him $24.91. Claimant’s attitude 
in this regard is commendable, but owing to the fact that the 
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State is not liable for  the negligent acts of its agents or its 
servants while in the performance of a governmental function, 
the State is not liable. This has been the holding of this court 
in many instances, and is also the doctrine established by the 
Supreme Court of United States and the Supreme Court of 
Illinois. 

The motion of the Attorney General to dismiss must, 
therefore, be snstained, and award denied. 

(No. 3228-Claim denied.) 

THEODORE H. REUTER, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed March 11, 1941. 

CLAIMANT, pro se. 

GEORGE F. BARRETT, Attorney General ; MURRAY F. MILNE, 
Assistant Attorney General, for respondent. 

MOTOB VEHICLE L I C ENS E  m e a m o u n t  of $xed f rom information submztted 
by payer -c la im  for refund of excess where overpayment m a d e a u s t  be 
denied. Where the amount of motor vehicle license €ee is correctly computed 
in accordance with law, based on information submitted by payer, and pay- 
ment of same made without any compulsion or duress, such payment is volun- 
tary, not made under mistake of fact, and i f  amount i s  in excess of that right- 
fully due, no award can be made for refund of such excess. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

Claimant seeks a refund of Twelve Dollars ($12.00), 
which amount he claims he overpaid for :automobile registra- 
tion fees for the years 1934,1935 and 193t;;-in each of which 
years he paid the sum of Ten Dollars and Fifty Cents ($10.50) 
instead of Six Dollars and Fifty Cents ($6.50) which he was 
legally required to pay. 

The Attohey General has moved to dismiss the claim 
for the reason that the complaint does not allege that the 
excess fees were paid under protest o r  under duress or com- 
pulsion, or that there is a statute authorizing such refund. 

Claimant apparently bases his right to recover upon the 
contention that the excess payments so made by him as afore- 
said were made under a mistake of fact. 

It is generally recognized that where an illegal or  ex- 
cessive tax is paid voluntarily, with a fiill knowledge of all 
the facts, it cannot be recovered. It is equally well recognized 
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that where such tax is paid under a mistake of fact, it may be 
recovered. However this court has held in numerous cases 
that where a license fee is correctly assessed by the Secretary 
of State on the basis of the application filed by the owner of 
the automobile and he is thereby required to pay a fee in 
excess of what he legally should have paid, the payment can 
not be considered as having been made under a mistake of 
fact within the legal meaning of those words, and conse- 
quently he is not entitled to a refund of the amount so paid. 
(James B. Emerick vs. State, 9 C. C. R. 510; Western Dairy 
Co. vs. State, 9 C. C. R. 498; Stotlar-Herr& h m b e r  Co. vs. 
State, 9 C. C. R. 517 ; Fried & Bell Paper Co. vs. State, 9 C. C. 
R. 531; Oppenheimer Casing Co. vs. State, 10 C. C. R. 9 ;  
Kansas City Fire & Marine Inszcrame Co. vs. State, 10 
C. C. R. 443.) 

Under the facts set forth in the complaint we have no 
authority to  allow an award, and therefore the motion of the 
Attorney General must be sustained and the claim dismissed. 

Motion to dismiss allowed. Case dismissed. 

(No. 2767-Claim denied.) 

HARRIET S. TAYLOR AND FRANK M. TAYLOR, Claimants, vs. STATE OF 
ILLINOIS, Respondent. 

Opznzon filed March 11, 1941. 

CHARLES R. TAYLOR, for claimants. 

GEORGE F. BARRETT, Attorney General ; JOHN EASSERMAN, 
Assistant Attorney General, for respondent. 

HiGHwAPs-cutting and burning grass and weeds along in maintaining of 
-damage t o  property-caused by fir0 started b y  highway maintenance police- 
man, in burning grass and weeds growing along-State not liable for. The 
facts in this case are almost identical with those in Unverheit vs. State, 8 
Court of Claims Reports, 577 and the decision in that case i s  controlling 
herein. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

In  this complaint it is charged that Harriet S. Taylor 
and Frank M. Taylor were the owners of eight acres of wheat 
and five rows of corn forty-eight rods long which were de- 
stroyed by the employees of the Highway Department of the 
State of Illinois in the burning of grass and weeds along the 
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highway known as U. S. 36; that the wheat loss was $147.20 
and the corn loss was $9.00. 

The Attorney General made a motion to dismiss because 
the State was engaged in a governmental function and is, 
therefore, not liable for the negligence of its employees. 

We must assume that the facts stated in the complaint 
are true. The motion raises only an issue of law. 

The court has uniformly held that the maintenance by 
the State of its State bond issue routes is a governmental 
function, and has also held in numerous cases that the State 
is not liable f o r  the negligence of its servants o r  agents in the 
performance of governmental functions. 

Hkchc l i f  vs. State, 2 C. C .  R. 159 ; 
Derby vs. State, 7 C. C.  R. 145; 
Hollenback Adrnrx. vs. Winnebago County, 95 Ill. 

Minear vs. State Board of A’gr., 259 Ill. 549; 25 R. C. 

Loges vs. State, No. 1946 ; Opinion filed Feb. 7, 1934. 
It is a rule of almost universal application that no gov- 

ernment is liable f o r  the negligence or  misfeasance of its 
officers and agents, in the absence of a statute making it liable. 

148 ; 

L., p. 407, See. 43; 

Gibbom vs. U. S., 8 Wal. 269; 
U .  S. vs. Kirkpatrick, 9 Wheaton 720; 
Jorgensen vs. State, 2 C. C. R. 134; 
Reliable Coal Mifiifig Co. vs. State, 7 C. C. R. 56; 
Crawford vs. State, No. 2360, Opinion filed Dee. 11, 

The General Assembly has never enacted a law making 
the State liable for damages caused by the negligent construc- 
tion or  maintenance of a public road, and this court has no 
power to make an award for such damages, in the absence of 
such a statute. 

1934. 

Churnbler vs. State, 6 C. C. R. 138; 
Bzccholx vs. State, 7 C. C. R. 243. 

Where a poor farm was owned by a county and the 
servant of the county was burning brush thereon and through 
his negligence a fire spread to  an adjoining farm and caused 
damages thereto, the county was held not liable. 

Syrnofids vs. Clay County, 71 Ill. 355. 
The motion of the Attorney General will, therefore, be 

sustained and the cause dismissed. 
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(No. 2845-Claim denied.) 

ELLSWORTH H. VALENTINE, Claimant, us. STATE OF ILLINOIS, 
Respondent. 

Opinion filed March 11, 1941. 
I 

I 
WIRT HERRICK, for claimant. 

GEORGE E’. BARRETT, Attorney General ; JOHN KASSERMAN, 

NammvcE-enzployees  of Depai-tment of Highways-Rate never liable 
for. In the construction and maintenance of its public highways, the State 
exercises a governmental function and is never liable for the negligence or 
carelessness of its officers, agents or employees in connection therewith re- 
gardless of the degree of such negligence. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

This case comes before us on a motion to  dismiss the com- 
plaint. 

The complaint alleges that the claimant, while in the 
exercise of due care and caution for his own safety, mas en- 
waged on his land in repairing a floodgate across Camp Creek P in Monticello Township, Piatt County, Illinois, where the 
track of the Illinois Central Railroad crosses said Camp 
Creek, and while he was so engaged two employees of the 
Department of Highways of the State of Illinois, were en- 
gaged in the execution of orders given them by the Depart- 
ment in loosening gravel for use on the highways of the State 
of Illinois, from a pit located on the opposite side of and di- 
rectly across said railroad track and embankment which 
divided claimant’s land where claimant was working, and 
that without any notice to the claimant, the agents of the 
State, on the opposite side of the railroad embankment and 
in close proximity to where the claimant was engaged, were 
using dynamite or  other high explosives a t  the gravel pit; 
that the agents of the State knew or should have known the 
force of the explosives that they were using, and that it would 
cause missiles of frozen earth and gravel to  be thrown with 
great force and violence over the embankment where the 
tracks of the railroad were and onto the property of the claim- 
ant, and that they knew or should have known that such mis- 
siles would be of such a nature and would be thrown by said 
explosives in such a way as to endanger the life and limb of 
claimant or anyone within the range of said missiles; that 

Assistant Attorney General, for respondent. 

. 
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without warning of any kind the agents of the State carelessly 
and negligently exploded a high explosive and that the claim- 
ant was injured thereby. Claimant asks damages in the sum 
of Nine Hundred Eighty-six Dollars and Eighty-one Cents 
($986.81). An itemized statement of the damages was filed 
with the complaint. 

The motion to dismiss admits that the State in the prep- 
aration of gravel to  be used upon its highway mas engaged in 
a governmental capacity, and, therefore, ,the State was not 
liable. 

The Supreme Court of the United States and the Supreme 
Court of Illinois, and this court have repeatedly held that 
when a State is engaged in the exercise of a governmental 
function it is not liable for  damages caused by the negligence 
of its servants or agents employed to  do the same. 

Counsel for  claimant argues that the negligence in this 
case amounts to  wilfullness and wantonness. The general 
rule above announced has been held many times to  be the law, 
and this court has held that there are no exceptions to it. 

The motion of the Attorney General mill, therefore, be 
sustained. 

(No. 3250-Claim denied.) 

VIKING AUTOMATIC SPRINKLER COMPANY, CIa imant, vs. STATE OF 

ILLINOIS, Respondent. 
Opinion @led March 11, 1941. 

CLAIMANT, pro se. 

GEORGE F. BARRETT, Attorney General ; MURRAY F. MILNE, 
Assistant Attorney General, for respondent. 

MOTOR VEHICLE LICENSE F m - c l a i m  for- refund where vehicle mot used dur- 
ing period for which issue&m.ust be denied. The Statute providing for the 
licensing of motor vehicles contains no provision for refund of a license fee, 
paid thereunder where licensee fails to use vehicle for which issued during 
term of license. 

MR. JUSTICE LINSCOTT delivered the opinion of the court : 

Claimant paid Thirty-five Dollars ($35.00) fo r  a motor 
truck license for the year 1938. The license was issued De- 
cember 22, 1937 and was not used any time during the year 
1938, and claimant has asked fo r  the refund of the license fee 
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so paid by him, and has indicated that the license plates 
issued to him will be returned. 

This court has held in numerous cases that where a li- 
cense fee is paid under a mistake of fact, it may be recovered. 
However, in this case payment was not made under circum- 
stances constituting a mistake of fact, nor was it made under 
protest, or  under fraud or compulsion. Payment was made 
voluntarily with a full knowledge of the facts, and the mere 
fact that the claimant failed to  take advantage of the license 
issued to it does not entitle it t o  a refund of the amount paid. 

Application f o r  refund under similar circumstances has 
been denied by this court in the following cases : Phillips vs. 
Stute, 10 C. C .  R. 53; Eaidvs. Stute, 10 C. C. R. 244; and 
Fraak J .  Tiermauz vs. State, No. 3236, decided at the present 
term of this court. 

Motion of the Attorney General must therefore be sus- 
t aine d. 

Motion to dismiss allowed. Case dismissed. 

(No. 3056-Claim denied.) 

ILLINOIS LUMBER COMPANY, INC., Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed March 12, 1941. 

BUCKLEY & BUCKLEY, for claimant. 

GEORGE F. BARRETT Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

FRANCHISE TAX-COWf3tlted and assessed on basis of information firmished 
by payer-amount in excess of that  rightfully due-paid without compulsion 
or  duress-is voluntary payment-cannot be recovered. Where amount of 
franchise tax is computed by Secretary of State, i n  accordance with law, 
based on information furnished by payer, and i t  pays such amount without 
compulsion or duress, such payment is voluntary, not made as the result of 
mistake in fact, and no award can be made for refund of same or any part 
thereof, alleged to be in excess of that  rightfully due. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 
The complaint herein alleges in substance that in making 

its annual reports to  the Secretary of State fo r  the year 1933 
and 1934, it erroneously repoxted a paid-in surplus of $204,- 
339.00, whereas in fact the surplus of the claimant as shown 
by such reports was an “earned and was therefore 



468 ILLINOIS LUMBER COMPANY, INC. v. STATE OF ILLINOIS. 

not properly taxable under the laws of this State; that by 
reason thereof, the claimant paid a franchise tax in the 
amount of $102.17 for each of such years 1933 and 1934, in 
excess of the amount it was legally reqiuired to  pay, and claim- 
ant therefore asks for a refund of the excess tax so paid by 
it as aforesaid, together with interest froin the date of pay- 
ment at  the rate of 5% per annum. 

The Attorney General has filed a moldion to dismiss the 
claim for the reason that the tax was correctly assessed on the 
basis of the annual reports filed by the claimant, and the pay- 
ment in question was not made under protest. 

A similar question was presented to this court in the case 
of Western Dairy Co. vs. State, 9 C. C. R. 498. In  considering 
the question there involved, we said, page 499: 

“The question here involved is whether a corporation which has paid 
an  excessive franchise tax, as the result of its own mistake or error, is 
entitled to  recover the amount of the excess so paid. 

“The rule is well established in this State thitt where an  illegal of 
excessive tax is paid voluntarily, with full knowledge of all the facts, the 
same cannot be recovered. It is equally well established that where such 
tax is paid under a mistake of fact, it is not considered as having been 
paid voluntarily; also that where such tax is paid under a mistake of law, 
it may not be recovered. 

’ 

* * * -% * * * * * * 
“The difficulty arises not with the principles of law but with the appli- 

cation of such principles to the particular case. 
“In this case the facts with reference to  the amount of its stated capital 

and paid-in surplus were peculiarly within the knowledge of the claimant; 
there was no mistake on the part o€ the Secretary of State who assessed 
the tax in  accordance with the annual report preylared and filed by the 
claimant; the only error was that of the claimant. No objection was made 
to the assessment, and no request f o r  a hearing thereon was made in accord- 
ance with the provisions of Section 143 of the Business Corporation Act. 

“There are numerous authorities that where an  illegal or excessive tax 
is imposed by reason of the negligence or inadvertence of the taxpayer, and 
thereafter paid by him, such payment is not made under a mistake of fact, 
and cannot be recovered.” 

To the same effect, see 8totlar-Bewim Lumbep Co. vs. 
State, 9 C. C. R. 517 ; Fried a? Bell Paper Co. vs. State, 9 C. C. 
R. 531; Monarch Fire Irzsuramce Co. vs. State, 9 C. C. R. 538; 
Kamas City Fire d3 Marine Iwszlramce Co. vs. State, No. 3413, 
decided February 14, 1940. 

Under the law as set forth in the cases cited, we have no 
authority to allow an award, and the motion of the Attorney 
General will therefore be sustained. 

Motion to dismiss allowed. Case dismissed. 
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(No. 3111-Claim denied. ) 

JOSEPH LISS, Claimant, ws. STATE OF ILLINOIS, Respondent. 
Opinion filed March 12, 1941. 

CLAIMANT, pro se. 
GEORGE F. BARRETT, Attorney General; MURRAY F. MILNE, 

Assistant Attorney General, f o r  respondent. 
MOTOR VEHICLE LICENSE FEE-assessed o n  informataon submztted by  

payer-claim f o r  refzind of overpayment-when award f o r  denied. Where 
the amount of a motor vehicle license fee is correctly computed and assessed 
in accordance with law, based on information submitted by payer, and pay- 
ment made therefor without compulsion or duress, such payment is volun- 
tary, and if amount is in excess of that rightfully due no award can be 
made for a refund of such excess. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 
Claimant asks f o r  a refund in the amount of Four Dol- 

lars ($4.00) which he claims to  have overpaid t o  the Secretary 
of State as an automobile license fee for 1936. 

The Attorney General has moved to  dismiss the claim for 
the reason that the complaint does not allege that the excess 
payment was made under protest, involuntarily o r  under 
duress or compulsion. 

It is well settled that where a tax or  license fee is paid 
voluntarily, without duress or compulsion, and not under 
protest, the same cannot be recovered., Where, however, such 
tax or license fee is paid under a mistake of fact, it is consid- 
ered to  have been paid involuntarily and may be recovered. 
However, where the tax is correctly computed by the taxing 
officer on the basis of an application or return filed by the 
applicant and the over payment is the result of inadvertence 
o r  mistake on the part of the taxpayer himself, and not on 
the part of the computing officer, the payment is not made 
under a mistake of fact within the legal meaning of: those 
words and cannot be recovered. ( W e s t e m  Dairy Co. vs. State, 
9 C. C. R. 498; James B. Enzerick vs. State, 9 C. C. R. 510; 
Stotlar-Herrim Lumber Compamy vs. State, 9 C. C. R. 517; 
Fried Bell Paper Co. vs. State, 9 C. C. R. 531; Momarch Fire 
Irwuraizce Co. vs. State, 9 C. C. R. 538; Oppemheirner Cmkg 
Co. vs. State, 10 C. C. R. 9.) 

The complaint does not set forth a state of facts under 
which we have any authority t o  allow the award, and the 
motion of the Attorney General to dismiss must be sustained. 

Motion to dismiss allowed. Case dismissed. 
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(No. 2923-Claim denied.) 

MONA MATHESON, Claimant, os. STATE OF ILLINOIS, Respondent. 
Opanzon filed March 12, 1941. 

GEORGE C. BOTH, for claimant. 

GEORGE E'. BARRETT, Attorney General ; JOHN KASSERMAN, 
Assistant Attorney General, for respondent, 

MOTOR VEHICLE LICENSE m:E-ammnt 01 based on  information submitted 
by payer-claim for refund of  overpayment-when award for denred. The 
facts i n  this case are almost identical with those in Oppenha-nLer Caszng Corn 
puny vs. Xtate, 10 Court of Claims Reports, 10  and what was said by the court 
therein is applicable here. 

MR. JUSTICE LINSCOTT delivered the opinion of the court : 

Claimant in her complaint alleges that she is the owner 
of a 1928 Buick coach; that during the years 1932, 1933 and 
1934, in making application to the Secretary of State for the 
issuance of license plates fo r  such automobile, through inad- 
vertence she made an over-payment of Four Dollars ($4.00) 
for each of such years;-- and she therefore asks fo r  a refund 
of such over-payment, to wit, Twelve Dollars ($12.00). 

It is a rule of general application that where taxes or li- 
cense fees are paid voluntarily, with a knowledge of the facts, 
and not under protest or  compulsion, the same cannot be re- 
covered back. It is also well settled that where license fees 
are paid under a mistake of fact, such payment is considered 
as not having been voluntarily made and therefore may be 
recovered. 

However, where the tax is correctly computed by the 
taxing officer on the basis of an application or return filed by 
the applicant, and the over payment is the result of inadvert- 
ence o r  mistake on the part of the taxpayer himself, and not 
on the part of the taxing officer, the payment is not made 
under a mistake of $act within the legal meaning of those 
words and cannot be recovered. (Wester% Dairy Co. vs. State, 
9 C. C. R. 498; James B. Ernerick vs. State, 9 C. C. R. 510; 
Stotlar-Herriuz Lumber Co. vs. State, 9 C. C. R. 517; Fri'ed 
Bell Paper Co. vs. State, 9 C. C. R. 531; Momarch Fire Imsur- 
a m e  Co. vs. State, 9 C. C. R. 538 ; Oppemheimer Casing Co. vs. 
State, 10 C. C. R. 9.) 
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Upon the facts set forth in the complaint, we have no 
authority to  allow an award, and the claim must therefore be 
dismissed. 

Award denied. Case dismissed. 

(No. 3522-Claim denied.) 

MERCHANTS FIRE INSURANCE COMPANY, Claimant, vs. STATE OF 

ILLINOIS, Respondent. 
Opinion filed March 12, 1 9 4 .  

CLAIMANT, pro se. 

GEORGE I?. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney Genera3, for respondent. 

FRANCHISE mx-privilege tax- amount of based o n  information supplied 
by payer-when payment of deemed voiluntary-not under mistake of  fact- 
when. award f o r  refund of m o u n t  alleged to  be in excess of that rightful ly 
due must  be denied. Where amount of privilege or franchise tax is correctly 
computed by Sfate Department, in accordance with law, based on informa- 
tion submitted by payer and payment thereof made, without any compulsion 
or duress, with full knowledge of facts or opportunity to obtain same, such 
payment is voluntary, and if in excess of amount rightfully due is not made 
under mistake of fact and no award for  refund of such excess can be made. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

On February 23, 1940, pursuant to  the provisions of Sec- 
tion 410 of the Illinois Insurance Code of 1937, claimant filed 
with the Department of Insurancei of the State of Illinois, its 
insurance privilege tax statement showing not taxable pre- 
miums of $32,387.82 for  direct business transacted during the 
calendar year 1939. 

The tax was computed in accordance with the statement 
so filed, claimant was duly notified of the amount thereof, and 
thereafter, to wit, on May 20, 1940, it paid the sum of $444.03 
for premium taxes. 

It subsequently developed that in presenting its state- 
ment as aforesaid, claimant had failed to include therein and 
take credit f o r  the sum of $105.45 paid to  the City of Chicago, 
and the sum of $15.81 paid to the City of East St. Louis, dur- 
ing the calendar year 1939 as a tax on premiums for the 
benefit of the organized fire departments of said cities. 

Under the provisions of the Insurance Code, the amounts - 



47 2 NELTNOR w. STATE OF ILLINOIS. 

paid to the City of Chicago and to  the City of East St. Louis 
for fire department taxes as above set forth,  coiuld have been 
deducted in computing the annual privilege tax, and claimant 
therefore asks for a refund in the amount of $166.26 to  cover 
the amount which it should have deducted in its privilege tax 
statement as aforesaid. 

The Attorney General has moved to  dismiss the claim for 
the reason that the complaint does not set forth a claim which 
the State of Illinois as a sovereign commonwealth should dis- 
charge and pay. 

It is a rule of general application that where a tax is paid 
voluntarily and with a full knowledge of the facts, and not 
under protest, compulsion o r  duress, it may not be recovered 
back. It is also a rule of general application that where the 
tax is paid under a mistake of fact, it is not considered to 
have been paid voluntarily. It has also been held in numer- 
ous cases that where an illegal or excessive tax is imposed by 
reason of the negligence or inadvertence of the taxpayer, and 
the same is thereafter paid by him, such payment is not made 
under a mistake of fact and cannot be recovered. (Mofiarch 
Fire Iwsurmce Co. vs. State, 9 C. C.  R. 538 :, KmBas  City Fire 
m d  Marine Imsurmce Co. vs. State, 10 C .  C‘. R. 443; St. Louis 
Fire and Marine Insurmce Co. vs. State. No. 3413, decided 
February 14, 1940; Western Dairy Co. vs. State, 9 C. C. R. 
498; Fried-Bell Paper Co. vs. State, 9 C. C. R. 531; Stotlar- 
H e w i n  Lumber Go. vs. &ate, 9 C. C. R. 517.) 

Under the law as laid down in the cases cited, we have no 
authority to allow an award and the motion of the Attorney 
General must therefore be sustained. 

Motion to dismiss allowed. Case dismissed. 

(No. 3367-Claimant awarded $245.67.) 

LOUIS NELTNOR, Claimant, vs. STATE OF ILLIhiOIS, Respondent. 
Opinion Plad March 12, 1941. 

JOSEPH SAM PERRY, for claimant. 

GEORGE E’. BARRETT, Attorney General ; MAURICE J. 
WALSH, Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION A C T - W ? ~ ~  award may be made under for 
permanent partial loss of use of leg. Where employee of State sustains acci- 
dental injuries arising out of and in the course of his employment, while 
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engaged in extra-hazardous employment, resulting in  permanent partial loss 
of use of leg, an  award for may be made for compensation therefor, in accord- 
ance with the provisions of the,Act, upon compliance by employee with the 
requirements thereof. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

Prior to  and on the 1st day of April, A. D. 1938 the claim- 
ant was employed by the Division of Highways of the re- 
spondent as a laborer. On the last last mentioned date, while 
engaged in removing loose sod along Wilson Avenue, about 
four miles east of Batavia in Kane County, he twisted his leg 
and thereby slustained a dislocation of the left kneecap. He 
was immediately taken to the office of Dr. G. A. McGuinness 
in West Chicago for  treatment. He returned to  his work on 
April 5th, and worked that day and the next, but was off 
work from April 7th to  April 11, inclusive. On April 12th 
he returned to  his work and thereafter continued to work on 
those days on which his services were required, although he 
remained under the care of Dr. McGuinness until July 10th. 
Thereafter he continued with his work, but complained of 
pain in his leg, and on A4ups t  18th he was sent by the re- 
spondent to Dr. H. B. Thomas, Professor of Orthopedics at 
the University of Illinois Medical College, (under whose direc- 
tion he received physiotherapy treatments until December 
2nd. 

On March 24, 1939 claimant again complained of pain in 
his leg, and was returned by the respondent to Dr. Thomas 
who provided physiotherapy treatments until May 23d. Dur- 
ing all of the time subsequent to  August 18, 1938, claimant 
continued in the employment of the respondent and reported 
for treatment on the days on which he was not required to 
work. 

On March 30, 1939 he filed his claim in this court asking 
for an award for  partial permanent loss of use of his left leg. 
During June, 1939 claimant again complained of pain in his 
leg, and on June 21, 1939 the Division of Highways of the 
respondent offered him an operation a t  the expense of the re- 
spondent, same to  be performed by Dr. Thomas, for  the pur- 
pose of exploring the knee and determining whether or not 
the claimant had a damaged cartilage in his knee. 

If damage to  the cartilage was disclosed, the offer in- 
cluded treatment therefor, confinement in St. Luke’s Hos- 

0 
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pita1 in Chicago, and payment of compensation during the 
consequent period of temporary total disability ;-which offer 
was refused by the claimant. 

Dr. Gemge A. McGuinness who testified on behalf of the 
claimant stated that when he examined claimant on October 
18, 1939, claimant had a certain limitation of flexion in his 
left knee, probably ten to fifteen or twenty per cent, and that 
such condition was permanent. He also stated that there was 
a definite thickenin? around the left patella, that the lateral 
ligaments are definitely stretched, that ou motion claimant 
does have pain, and further stated, without objection, that 
claimant would have a loss of approximately twenty per cent 
(20% ) of the use of his leg. 

Dr. Thomas examined the claimant on September 30, 
1940 and found a heaviness or thickness in the tissues around 
the patella, and some atrophy of the muscles above the left 
knee on the left side, as the only objective symptoms. At 
that time the left knee at a point four inches above the upper 
borders of the patella was three-q,uarters of an inch smaller 
than the right knee at  the same point. Dr. Thomas found that 
claimant had normal movement in both knees and stated, 
without objection, that in his opinion there was ten per cent 
(10%) disability of the knee. 

Prom a consideration of the record before us, we find 
that on April 1, 1938, the claimant and respondent were oper- 
ating under the provisions of the Workmen’s Compensation 
Act of this State; that on said date claimant sustained acci- 
dental injuries which arose out of and in the course of his 
employment; that notice of the accident was given to said 
respondent and claim for compensation on account thereof 
was made within the time required by the provisions of such 
Act ; that the annual earnings of the claimant during the year 
preceding the injury were Twelve Hundred Twenty-two Dol- 
lars ($1,222.00), and his average weekly .wage was Twenty- 
three Dollars and Fifty Cents ($23.50) ; that claimant at the 
time of his injury had one child under the age of sixteen (16) 
years ; that all necessary first aid, medical, surgical and hos- 
pital services were provided by the respondent; that the 
claimant makes no claim for  any temporaxy disability; that 
claimant has sustained the permanent loas of ten per cent 
(10%) of the use of his left leg. 
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We further find that claimant is entitled to have and 
receive from the respondent the sum of Twelve Dollars and 
Ninety-three Cents ($12.93) per week for  nineteen (19) weeks 
for the permanent loss of ten per cent (10%) of the use of his 
left leg, in accordance with the provisions of paragraph E-15 
of Section Eight (8) of the Compensation Act, to wit, the sum 
of Two Hundred Forty-five Dollars and Sixty-seven Cents 
($245.67). 

We further find that all of the compensation due to 
claimant as aforesaid has accrued at  this time. 

Award is therefore entered in favor of the claimant, 
Louis Neltnor, f o r  the sum of Two Hundred Forty-five Dol- 
lars and Sixty-seven Cents ($245.67). 

This award, being subject to the provisions of an Act 
entitled “An Act making an Appropriation to Pay Compen- 
sation Claims of State Employees and providing for the 
Method of Payment Thereof 7 7  (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180- la) ,  
and being subject also to the terms of an Act entitled “An Act 
making Appropriations to the Auditor of Public Accounts for 
the Disbursement of Certain Monies until the Expiration of 
the First Fiscal Quarter after the Adjournment of the next 
Regular Session of the General Assembly, approved July 1, 
1939 (Session Laws 1939, page 117) ; and being, by the terms 
of the first mentioned Act, subject to  the approval of the Gov- 
ernor, is hereby, if and when approval is given, made payable 
from the appropriation from the Road Fund in the manner 
provided by the foregoing Acts. 

(No. 2 9 3 2 4 l a i m  denied.) 

VALERIA SADOWSKI, Claimant, V S .  STATE OF ILLINOIS, Respondent. 
Opinion gled March 12, 1941. 

M. A. ROTHSTEIN and MERW~N M. HART, for claimant. 
GEORGE F. BARRETT, Attorney General ; GLENN A. TREYOR, 

Assistant Attorney General, for  respondent. 
ILLINOIS LIQUOR CONTROL Ac-license issued umder-claim f orr refund of 

f e e  -xflovq voluntary retirement from business f o r  which issued after c o w  
meneemend of  and before exf irat ion of t erm for which issued-when award 
lor denied. The same question involved herein was before this court in Beals, 
etc. vs. State, 9 Court of Claims Reports, 456 and what was said in that case 
applies with equal force herein. 
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MR. JUSTICE LINSCOTT delivered the opinion of the court: 

The amended complaint herein alleges in substance that 
on June 6, 1936, the Illinois Liquor Control Commission 
issued to  the claimant a retailer’s license for the sale of alco- 
holic liquor f o r  the premises located at 1053 North Rockwell 
Street, Chicago, Illinois, which license covered the period 
from the date thereof to June 30, 1937; that the claimant 
paid the State of Illinois therefor the sum of $58.33; that at 
the time she obtained said retailer’s license she had a local 
liquor license from the City of Chicago which expired June 
30, 1936; that under Article 3, Section 13, of the Illinois 
Liquor Control Law, the Liquor Control Commission had no 
right to issue a State liquor license t o  the claimant beyond 
the period for which she had secured a local liquor license; 
that therefore the above described State liquor license was 
void as of June 30th, 1936; that by reason of her ill health 
claimant was forced t o  discontinue her business, was unable 
to use her said State liquor license, and sold her tavern to one 
Jacob Niemotka who had applied for and received a license 
for the same premises ; wherefore claimant, requests a refund 
in the sum of $50.00 for the unexpired period of said license, 
to  wit, from July lst,  1936 to June 30, 1937. 

The Attorney General has entered a motion to  dismiss 
the case. 

Claimant contends that the State Commission had no 
authority to issue a license for the period longer than that 
covered by her local liquor license which expired June 30th, 
1936, and that therefore the license issued to her by the Liquor 
Control Commission was void as of June 30, 1936. We can- 
not agree with the contention of the elaimant in this behalf, 
but even if she were correct in such contention and the license 
as issued was void, nevertheless the license fee paid by the 
claimant was paid voluntarily, with a knowledge of the facts, 
and not under protest, fraud o r  compulsion, and therefore 
cannot be recovered. 

As stated in The People vs. Lindheimer, 371 Ill. 367-371 : 
“In the  absence of an authoritative statute, taxes, voluntarily, though 

erroneously paid, cannot be recovered, nor even voluntarily refunded by a 
county, although there may be justice in the claim.” 

To the( same effect, LeFevre vs. Coundy of Lee, 353 Ill. 
30; American Cam Co. vs. Gill, 364 Ill. 254; Richardson vs. 
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KvnrZey, 337 Ill. 122; Board of Education vs. Toewnigs, 297 I Ill. 469. 
Claimant also contends that she was not advised of the 

amendment to the Liquor Control Act in force July lst,  1935, 
pursuant to which she could have obtained a short-term li- 
cense for the period ending June 30th, 1936. This contention 
is of no avail to her in this proceeding. The mistake, if any, 
was a mistake of law and not a mistake of fact, and it is well 
recognized in this State that money paid under a mistake 
of law cannot be recovered. 

Under the $acts set forth in the Complaint, we have no 
authority to  allow an award, and the motion of the Attorney 
General must be sustained. 

Motion to  dismiss allowed. Case dismissed. 

(No. 2983-Claim denied.) 

JULIUS STONE, DOING BUSINESS AS MIDWEST LIQUOR CONPANY, 
Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed March 12, 1941. 

I J. H. JOHSTON, for claimant. 

GEORGE I?. BARRETT, Attorney General ; JOHN KASSERMAN, 
Assistant Attorney General, for  respondent. 

ImlqoIs LIQUOR CoivmoL ACT-lzcense issued under-claim for refund 07 
fed paid por -where  licensee newer engaged in business for which i s s u e 6  
award f o r  must be d e n i a .  The same question involved herein was before the 
court in Robb vs. State, 9 Court of Claims Reports, 156, and the decision in  
that  case is controlling herein. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

The Complaint herein alleges in substance that on or  
about August lst,  1936, claimant intended to  engage in the 
liquor business as an importing distributor at 1330 Broad- 
way, Rockford, Illinois, and to that end paid a license fee in 
the amount of $229.17 and received in return a license issued 
by the Illinois Liquor Commission under date of August 3rd, 
1936, which license expires June 30th, 1937 ; that immediately 
after the receipt of such license the claimant abandoned his 
intention of engaging in business as an importing distributor 
of alcoholic liquors in this State and never in fact at any 
time became engaged in said business, nor is he now engaged 
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ment was voluntary or involuntary, and although the method of i t s  
collection was irregular.” 
In 15 R. C. L., p. 315, Sec. 76, the rule is stated in the following 

“It seems to be well settled that ordinarily a licensee does not OR 
the voluntary surrender of his license, become entitled to the return 
of the license fee, in proportion to the unexpired term, in the absence 
of a statutory enactment to the contrary.” 
The statute does not authorize a refund under the facts i n  this case, 

and under the  law as above set forth, we have no authority to allow an 
award.” 

language: 

A similar conclusion was reached in the following cases: 
Smzcel Block vs. State, 9 C. C. R. 453; Emil Kellmer Co. 
vs. State, 9 C. C. R. 465; and S. A. Beals doing business as 
WiZsom-n-HaxeZ Drug Go. vs. State, 9 C. C. R. 456. 

Under the rule as set forth in the cases cited, we have 
no authority to allow an award, and the motion of the At- 
torney General must therefore be sustained. 

Motion to’dismiss allowed. Case dismissed. 

(No. 3236-Claim denied.) 

FRANK J. TIERNAN, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed March 12,  1941. 

Claimant, pro se. 

GEORGE F. B A ~ T T ,  Attorney General ; MURRAY F. MILNE, 
Assistant Attorney General, for respondent. 

MOTOB VEHICLE LICENSE F E E - c l a i m  f o r  refund where use of vehicle fo r  
which issued discontinued during period f o r  which issued-must be denied. 
The identical question presented here was before this Court and decided in  
Phillips vs. Btute, 10 Court of Claims Reports, 53 and what was said in 
that case applies with equal force herein. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

On January 18th, 1938 claimant made application to  the 
Secretary of State for a license for his Chevrolet town sedan, 
and remitted the sum of $10.50 therefor, and license plates 
were duly issued by the Secretary of State. On January 
25th, 1938 claimant moved to Bay City, Michigan, and became 
a resident of that State. Shortly after his removal to  Bay 
City, he traded his Chevrolet town sedan for a 1938 Olds- 
mobile and was required to purchase Michigan license plates 
theref or. 
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The license plates issued by the Secretary of State of 
the State of Illinois were never used by the claimant, and 
he asks’to be permitted to return same and to have refunded 
t o  him the sum of $10.50 which he paid therefor. 

!@he Attorney General has entered a motion to dismiss 
the case for  the reason that the Complaint does not set forth 
a claim which the State of Illinois as a ,sovereign common- 
wealth should discharge and pay. 

/The identical question here involved was presented to 
this court in the case of Phillips vs. State, 10 C. C. R. 53. In  
disposing of the question there involved, this court said : 

“There is no provision of the Motor Vehicle Act, or‘ any other Act, 
which authorizes a return of a license fee under the facts set forth i n  the 
complaint. Had the legislature intended that licensees should be entitled 
to a return of the license fees paid by them, i n  the event of a sale of the 
licensed car, they would undoubtedly have made provision to that effect. 

It is not contended that the  license fee was paid under duress or under 
a mistake of fact, and the rule is well settled that where a tax is paid 
voluntarily and without duress or  compulsion, and with a full knowledge 
of the facts, it cannot be recovered back, i n  the absence of a statute au- 
thorizing such recovery. Yatcs vs. Royal Insurance Co., 200 111. 202; Board 
of Education vs. Toennigs, 297 Ill. 469; Richardson Lubricating Co. vs. 
Kinney, 337 Ill. 122; American Can Co. vs. Gi l l ,  364 111. 254. 

“The jurisdiction of this court is limited to clajms in respect of which 
the claimant would be entitled to redress against the  State, either at law 
or in equity, if the State were suable. Crabtree V S ~  State, 7 C. C. R. 207; 
Eramer vs. State, 8 C. C. R. 31; Shumway vs. State, 13 C. C. R. 43; Titone vs. 
State, No. 2475, decided at the January Term, 1937, of this court.” 

“Under the facts set forth in the complaint, claimant could not main- 
tain an action against the  State if it were suable, and therefore we have no 
authority to allow an award.” 

To the same effect see Eaid vs. State,  10 C. C. R. 244. 
What was said in the Phillips case and in the Eaid case 

applies with equal force to the case at bar, and therefore the 
motion of the Attorney General to dismiss must be sustained. 

1 .  Motion to dismiss allowed. Case dismissed. 

WILSON v. STATE OF ILLINOIS. 

~ (No. 3365-Claimant awarded $497.60.) 

MINNIE M T ~ ~ ~ ~ ~ ,  Claimant, vs. STATE OF ILIJNOIS, Respondent. 
Opinion filed March 12, 1941. 

FRANK C. ‘SMITH, f o r  claimant. 
GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 

Assistant Attorney General, for  respondent. 



WILSON v. STATE OF ILL~KOIS. 451 

WORKNEN’S C O ~ ~ P ~ S A T I O X  ACT-Whfx award may be made under. Where 
employee of State sustains accidental injuries, arising out of and in the 
course of her employment, while engaged in extra-hazardous employment, an  
award for compensation therefor may be made, in accordance with the pro- 
visions of the Act, upon compliance by employee with the requirements 
thereof. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

Claimant seeks redress under the Workmen’s Compensa- 
tion Act because of injuries sustained by a fall while em- 
ployed as a Cottage Mother a t  the Ilinois Soldiers’ and 
Sailors ’ Children’s Home at Normal, Illinois. Claimant en- 
tered the employment of the State July 11, 1938. On August 
2, 1938 claimant and her husband, who was also employed a t  
the Institution, left the Administration Building on the school 
grounds t o  proceed to their duties at one of the Cottages. 
The stone stairs going into the building were slippery, and 
claimant fell all the way down the steps receiving a sprained 
and broken right wrist. Her husband witnessed the accident, 
and she immediately saw the School Physician, Dr. Jacob E. 
Klein who, after examining her wrist, stated that the injury 
was only a sprain and f o r  her to continue at work and to 
active19 use the hand. Claimant attempted to do this, but 
the pain in her hand and arm increased and several days later 
shd again consulted Dr. Klein who again informed her, ac- 
cording to  her testimony, that there was nothing wrong with 
her arm. The intensity of her pain became such that she 
was forced to give up her work. Upon return to her home in 
East St. Louis she consulted.Dr. Charles F. Alderson. X-ray 
examinations revealed an impacted fracture of the right 
wrist, and the entire hand and wrist were greatly swollen. 
The patient was hospitalized and the fracture was reduced 
under anesthesia. Thereafter diathermy treatments were 
given, and the wrist was put in a cast f o r  approximately six 
weeks. Claimant was unable to return to employment until 
June 1, 1939, at which time she was restored to her Civil 
Service rating and was given a position as House Mother at 
St. Charles School for Boys. 

Dr. Charles F. Alderson testified in this cause on June 
18, 1940, and at that time stated that there was probably a ten 
per cent disability of the fingers, but that she should have 
complete recovery functionally of the fingers, and that she 
would have about ten per cent anatomical disability of the 
-1 6 
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wrist. He further testified in answer i o  a question. “In 
how much longer time do you expect the fingers will be com- 
pletely restored and regain function of the thumb and right 
hand?” “From the present rate of improvement I would say 
in six months she should be able to  make a tight fist.” He 
further testified that at the time of the hearing she had with- 
in ten per cent of all the normal movements of the wrist joint, 
that is;rotary, lateral, anterior flexion and posterior flexion, 
with no disability to any other part of her right hand. 

A further question is raised in the record as to whether 
a demand for compensation was technically made within 
six months after the accident as required by the Workmen’s 
Compensation Act, or whether such demand as claimant may 
have expressed within that time was only for payment of 
medical bills. On August 18, 1938, Mrs. ‘Wilson wrote to her 
superior at the institution, “Am I not entitled to medical 
care?” On September 22, 1938, she wrote to Mr. Russell, 
Managing Officer of the institution, “I ani  wondering if there 
isn’t a Workmen’s Compensation that would partly pay me 
for time, etc.” 

Dr. Klein, the attending physician at the institution, had 
given conflicting accounts, first denying that he even had 
knowledge of the accident. Managing Officer Russell, in a 
report to Director Bowen on  October 6, 1938, referred to 
Dr. Klein’s service and said, “After investigation I feel rea- 
sonably sure Mrs. Wilson’s story is correct.” From the re- 
ports made to him, Director Bowen 011 October 27,1938, stated 
to Managing Officer Russell, “I ’understand from Mrs. Wil- 
son’s letter that she is asking for disability compensation; 
and the whole matter is one for the Court of Claims.” It is 
apparent that in however uncertain terms Mrs. Wilson may 
have expressed her desire and intention to ask for relief 
under the Workmen’s Compensation Act, the Department 
head, Mr. Bowen, under whom she was employed, reached 
the conclusion that she desired redress under the Act. The 
evidence shows sufficient compliance with the requirements of 
Section 24 of the Workmen’s Compensation Act in regard to 
notice, knowledge and demand, and the court finds that 
claimant is entitled to relief under the Workmen’s Compen- 
sation Act. 

Although her hand was still somewhat disabled, claimant 
was able to return to  her employment on June 1, 1939, and 

. 
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thereafter received wages, so that the period of temporary 
total disability is terminated as of that date. Such fucther 
claim as she might have would be for specific loss, and while 
the testimony of Dr. Alderson is that there was at that time 
ten per cent anatomical disability of the wrist, he further 
testified that specifically the claimant’s disability consisted at  
the time of the hearing on September 12, 1940, in a lack; of 
flexion in the fingers of the right hand ; that she has complete 
extension in all the fingers, but cannot quite touch all the . 
fingers and thumb to the palm of the hand. The doctor fur- 
ther testified that there is a probable ten per cent disability 
present in the use of the fingers and of the wrist, but that 
at the present rate of improvement claimant should then be 
able to  close her hand into a tight fist. The conclusion, from 
the doctor’s testimony, is that there is no permanent func- 
tional loss of use of claimant’s fingers or hand. 

Claimant’s rate of pay in her employment at the time of 
her injury was $52.50 per month, plus maintenance of $24.00 
per month, or a total of $76.50 per month, making an annual 
wage of $918.00, or an average weekly wage of $17.65 and a 
compensation base of $8.88 per week. 

From the record the court finds that claimant herein, 
Minnie Wilson, suffered an accidental injury while an em- 
ployee of the State of Illinois, which accident arose out of and 
in the course of her employment, and which resulted in acci- 
dental injuries for which she is entitled to compensation under 
the Workmen’s Compensation Act. 

That due notice of accident, notice of claim, and applica- 
tion fo r  payment were made within the time limits prescribed 
by law. That claimant is entitled to temporary total disability 
for forty-three *(43) weeks and one (1) day, being for the 
period from August 2d, 1938, to  June 1, 1939, at $8.88 per 
week, or $383.10. That no permanent total disability o r  spe- 
C ~ C  loss payments are due. That claimant has expended and 
incurred obligations in connection with her accidental injuries 
which should be paid by respondent, as follows : 

To Dr. Charles F. Alderson $75.00, of which $20.00 has 
been paid by Mrs. Wilson. 

To St. Mary’s Hospital $15.90, heretofore paid by Mrs. 
Wilson. 

To Dr. J. C. Soucy $10.00. 
Expense in connection with hospitalization $9.60. 
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To Dr. Charles E. Ball, X-ray examination, $4.00. 
The bill of $25.00 paid to Lucille Engel by claimant for 

housework does not come within the provisions of the Work- 
men’s Compensation Act, and no award will be made therefor. 

An award is hereby entered pursuant, to the foregoing in 
favor of claimant, Minnie Wilson, for temporary total dis- 
ability in the sum of $383.10. 

To Minnie Wilson for medical, hospital and traveling ex- 
pense incurred in connection therewith because of said acci- 
dent in the total sum of $114.50. Such parts of the above 
mentioned medical bills as have not been paid by claimant 
shall be paid by her out of the said award of $114.50 here 
allowed. 

As the full amount of the award has accrued, same is 
payable to claimant in full at the present time, i.e., $383.10 
for temporary total disability and $114.150 for  medical, hos- 
pital bills, etc. 

This award, being subject to  the provisions of an Act 
entitled “An Act, making an Appropriation to Pay Compen- 
sation Claims of State Employees and providing for the 
Method of Payment Thereof ” (Ill. Revised Statutes, 1939; 
Bar Association Edition, Chapter 127, Pars. 180-181) ; and 
being subject also to  the terms of an Act entitled “An Act 
making Appropriations to the Auditor of Public Accounts for 
the Disbursement of Certain Monies until the Expiration of 
the First Fiscal Quarter after the Adjournment of the next 
Regular Session of the General Assembly,” approved July 1, 
1939 (Sess. Laws 1939, p. 117) ; and being, by the terms of the 
first mentioned Act, subject to the approval of the Governor, 
is hereby, if and when approval is given, made payable from 
the appropriation from the General Revenue Fund in the 
manner provided by the foregoing Acts. 

(No. 3450-Claimant awarded $237.27.) 

MELVIN COOK, Claimant, vs. STATE OF ILLIXOIS, Respondent. 
Opinion pled March IS, 1941. 

GRAHAM & GRAHAM, for claimant. 
GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 

Assistant Attorney General, for respondent. 
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WORKMEN’S COJIPENSATION ACT-uihen award ?nay be nzarlc under  for 
temporary total disability and permanent partaal loss of use of leg.  Where 
employee of State sustains accidental injuries, arising out of and in the 
course of his employment, while engaged in extra-hazardous employment, 
resulting in temporary total disability and permanent partial loss of use of 
leg, an award may be made for compensation therefor, in accordance with 
the provisions of the Act, upon compliance by employee with the require- 
ments thereof. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

Prior to  and on the 1st day of July, A. D. 1939, the 
claimant was in the employ of respondent as a bridge painter 
in the Division of Highways. On the last mentioned date, 
while in the course of his employment, and while pulling up a 
staging on a bridge on S. B. I. Route No. 24, about two miles 
north of Green Valley, he twisted his knee and thereby in- 
jured his right knee joint. He immediately reported the acci- 
dent to his superior, consulted a local doctor the same day, 
and was advised by such doctor to consult a bone 
specialist. He,reported fo r  work on July 8th, but was unable 
to work, and was taken to  another doctor that day. On July 
10th he was sent to  Chicago by the respondent and placed 
under the care of Dr. H. B. Thomas, professor of orthopedics, 
University of Illinois Medical College. Dr. Thomas found a 
fracture of the right patella and internal derangement of the 
knee joint. On July 23d claimant entered St. Luke’s Hos- 
pital, where Dr. Thomas operated on his knee. He remained 
under the care of Dr. Thomas until August 16, 1939, when he 
returned to his home in Pittsfield. Several abscesses devel- 
oped shortly thereafter, and he was returned to Chicago by 
the respondent and treated by Dr. Thomas until September ‘ 

2d, when he again returned to his home. On October 2d and 
3d he returned to his work as a painter, but was unable to 
continue with the work on account of the pain in his knee. On 
October 31st he was again returned to Chicago by the re- 
spondent, was examined by Dr. Thomas, and returned to his 
home on November 2d. 

Dr. Thomas, in his final report of November 1, 1939, 
stated that everything about the knee was satisfactory; that 
claimant had complete extension and flexion to 95 degrees. He 
further stated that in his opinion this motion could be in- 
creased with more physiotherapy, and advised that claimant 
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be given lighter work until the tissues could adjust them- 
selves and give more stability to the knee. 

Dr. Martin A. Reichman, who was called as a witness on 
behalf of the claimant, stated that the normal range of 
flexion of claimant7s left leg was about 170 degrees; that 
when he examined claimant on January 3, 1940, he had about 
150 degrees flexion in the right knee ; that ordinarily a person 
has the same range of flexion in both knees; that at the time 
of the hearing, €0 wit, on May 21,1940, claimant had complete 
extension, but had a loss of flexion, which he estimated to be 
between ten and fifteen degrees. 

From a consideration of the record before us we find as 
follows : 

That on July 1,1939, claimant and respondent were oper- 
ating under the provisions of the Workmen’s Compensation 
Act of this State; that on such date claimant sustained acci- 
dental injuries which arose out of and in the course of his 
employment; that notice of the accident was given to said 
respondent and claim for compensation on account thereof 

-was made within the time required by the provisions of such 
Act; that the claimant’s wages were ninety cents (9Oc) per 
hour, limited to forty (40) hours per week; that the earnings 
of the claimant during the year preceding the accident, com- 
puted in accordance with the provisions of Section Ten (10) 
of the Workmen’s Compensation Act, as construed by our 
Supreme Court in the case of Ruda vs. Imd. Corn., 283 Ill. 550, 
were two hundred (200) times his daily .wage, to wit, Four- 
teen Hundred Forty Dollars ($1,440.00), and his average 
weekly wage was Twenty-seven Dollars and Sixty-nine Cents 
($27.69) ; that claimant at the time of the injury had one child 
under the age of sixteen (16) years; that all necessary’ first 
aid, medical, surgical, and hospital services were provided by 
respondent ; that claimant was temporarily totally disabled 
from the date of his injury as aforesaid t o  December 4, 1939, 
to wit, for a period of twenty-two and two-sevenths (22 2J7) 
weeks; that he also suffered the permanent loss of ten per 
cent (10%) of the use of his right leg; that the sum of 
Four Hundred Forty-three Dollars and Ninety-four Cents 
($443.94) has been paid by respondent for non-productive 
time, and such sum must therefore be held to apply on the 
compensation due the claimant as aforesajd. 

. 
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We further find that the claimant is entitled to have and 
receive from respondent the sum of Sixteen Dollars and Fifty 
Cents ($16.50) per week f o r  22-2J7 weeks temporary total 
disability, in accordance with the provisions of paragraph 
(b) of Section eight (8) of the Workmen’s Compensation Act, 
and the further sum of $16.50 per week for the period of 
Nineteen (19) weeks for the permanent loss of ten per cent 
(10%) of the use of his right leg in accordance with the pro- 
visions of paragraph E-15 and paragraph L of Section eight 
(8) of such Act, less the sum of $443.94 heretofore paid by the 
respondent, making a net amount of Two Hundred Thirty- 
seven Dollars and Twenty-seven Cents ($237.27). 

We further find that all of the compensation due to  claim- 
ant as aforesaid has accrued a t  this time. 

Award is therefore entered in favor of the claimant, 
Melvin Cook, f o r  the sum of Two Hundred Thirty-seven Dol- 
lars and Twenty-seven Cents ($237.27). 

This award, being subject to  the provisions of an Act 
entitled “An Act making an Appropriation to Pay Compen- 
sation Claims of State Employees and providing for the 
Method of Payment Thereof ’) (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180-181) , 
and being subject also to the terms of an Act entitled “An Act 
making Appropriations to the Auditor of Public Accounts for 
the Disbursement of Certain Monies until the Expiration of 
the First Fiscal Quarter after the Adjournment of the next 
Regular Session of the General Assembly,’’ approved July 1, 
1939 (Session Laws 1939, page 117) ; and being, by the terms 
of the first mentioned Act, subject to the approval of the 
Governor, is hereby, if and when approval is given, made pay- 
able from the appropriation from the Road Fund in the man- 
ner provided by the foregoing Acts. 

/ 

(No. 2665-Claimant awarded $29.00.) 

MICHAEL TIV. BERGEN, Claimant, ws. STATE OF ILLINOIS, Respondent. 
Opinion filed April 8, 1941 

* CLAIMANT, pro se. 

Assistant Attorney General, for respondent. 
OTTO KERNER, Attorney General ; JOHN KASSERMAN, 
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WORKMEN’S COMPENSATION acT-when award naciy be made for  medacal 
expenses incurred by employee under. When State employee sustains acci- 
dental injuries, arising out of and in the course of his employment, while 
engaged in extra-hazardous employment, and requires and procures medical 
treatment therefor, the State is liable for the reasonable value thereof and 
an  award may be made to  such employee for same. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

This claim is submitted upon an original and an amended 
complaint ; the facts being that on April 9 ,  1935, claimant was 
employed under a classification as vault clerk for respondent 
in the office of the Secretary of State in the State Capitol 
Building, Springfield, Illinois. The duties were more that of 
a messenger or  helper than as a clerk, in that claimant’s work 
was to remove and replace the corporate files in the several 
vaults operated by the Corporation Department. One vault 
is about twenty-five ( 2 5 )  feet high, with ,a subfloor about fif- 
teen (15) feet above the first. The second floor is reached by 
climbing an iron stairway that runs from first to second floor 
a t  an angle of about seventy (70) degrees. The upper vault is 
nine (9) by fourteen (14) feet, and in addition to the stairway 
is reached with four twelve (12) foot ladders used in taking 
or  replacing files from that vault. The latter is so small 
that it is impossible to fasten the ladders in such a way that 
they will not wo6ble when being used. I n  descending one of 
these ladders while removing a file, claimant’s foot slipped 
and he fell, striking his leg near the crotch on the corner of a 
chair, by reason of which his leg was to rn  to such an extent 
that four stitches were required, and by reason thereof claim- 
ant was forced to be absent from his work for two weeks 
and to procure medical assistance, fo r  which he expended the 
sum of Twenty-nine ($29.00) Dollars. 

No claim is made for disability, but claimant seeks an 
award in reimbursement of the expense occasioned by him in 
said sum of Twenty-nine ($29.00) Dollars. 

The Secretary of State has charge of the State House 
and the operation of same, and therein causes to be operated 
several elevators necessary for the handling of traffic. We 
have heretofore held that where the particular work done by 
the individual employee who suffers injuries while so em- 
ployed by the Secretary of State, was in fact hazardous, such 
employee would be entitled to compensation under the provi- 
sions of the Workmen’s Compensation Act. This case is 



DERGEN 2). STATE O F  II~JJJ~YOIS.  459 

somewhat analogous to the case of Al f red  W. Evoizs vs. State, 
C .  C. R. No. 3087, wherein an award was granted March 12, 
1941, f o r  injuries and medical expense incurred by Claimant 
Evans while employed as a janitor custodian in the Attorney 
General’s office. In the course of his duties he tripped on a 
chair and his left hand was thrust into a moving fan, breaking 
the bones and tearing the ligaments of his fingers. An award 
was allowed therein for such accidental injuries and medi- 
cal care. 

Another analogous case is that of Dorothy C. Lynch, 9 
C. C. R. 290, in which claimant while employed as a file clerk 
in the Automobile License Department of the Secretary of 
State’s office, was injured by a fall from an iron stairway 
leading from the main floor to a balcony in the office where 
she was employed. Because of the use of sharp-edged cutting 
tools employed in that office and of municipal regulations 
applying thereto, the court there held that the enterprise in 
which claimant was employed at the time of the accident in 
question was an extra hazardous enterprise within the mean- 
ing of those words as used in Section 3 of the Workmen’s 
Compensation Act. In the Lynch case application fo r  com- 
pensation not having been filed within the time required by 
Section 24 of the Act, no award for disability was allowed, 
but it appearing therein that claimant had incurred medical, 
surgical and hospital bills to  a large amount in being cured 
of the effects of the injury, an award was entered under 
Section 8 of the Workmen’s Compensation Act in payment of 
such medical and hospital bills, the court there holding that 
“Inasmuch as Section 8 of the Compensation Act provides 
that furnishing by the employer of medical, surgical or hos- 
pital services shall not be construed as the payment of com- 
pensation, the requirements of Section 24 do not apply to 
claims within the Act for medical, surgical o r  hospital services 
as distinguished from claims for compensation for injuries. )’ 

The court finds that claimant, Michael TIV. Bergen, suf- 
fered accidental injuries arising out of and in the course of 
his employment while employed by ’ respondent ; that due 
notice of the accident and claim for medical aid and the 
application for payment thereof were all made within the 
statutory period prescribed by the Illinois Workmen’s Com- 
pensation Act, and that claimant is entitled to  an award in 
reimbursement of the moneys expended or payable by him for 
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medical aid in recovering from the effects thereof in the sum 
of Twenty-nine ($29.00) Dollars. 

An award is therefore allowed in favor of claimant in 
reimbursement of the expenses incurred by him as aforesaid 
in the sum of Twenty-nine ($29.00) Dollars f o r  injuries 
arising out of and in the course of his employment. 

(No. 3132-Claim denied.) 

JESSE MILLER, Claimant, 'us. STATE OF ILLINOIS, Respondent. 
O p i n i o n  filed April 8, 1941. 

HERRICK & TWENTE, for claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

LIMITAmoNs-plea of-when szistained. Where it appears on face of 
claim that same mas not filed until after five years after same accrued, the 
same is forever barred under the provisions of Section 1 0  of the Court of 
Claims Act, the court is without jurisdiction t o  make award and a plea of 
the Statute of Limitations will be sustained. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

On October 21, 1937, the claimant, Jesse E. Miller, filed 
his complaint with the clerk of this court, and alleged that for 
more than ten years prior thereto he had been the owner, in 
fee, of three different tracts of land, and set forth their de- 
scriptions, totalling approximately seventy-seven acres. It is 
also claimed that at the time of and for many years prior to 
the acts of the State of Illinois in the year 1931 which are 
complained of, these lands were fit for general agricultural 
purposes. It is very apparent from the complaint that the 

'wrongful acts of the State were committed several years 
prior to the year 1931. It is also charged that f o r  more than 
one hundred years prior to the acts complained of there was 
located about a mile east of these lands a body of water or 
lake, commonly known as Horse Shoe Lake, the normal water 
line or level of which was lower than the level o r  surface of 
the tracts of land described in the complaint, and these lands 
drained into this body of water. 

It is also charged that the State of Illinois, in the year 
of 1931, through its Department of Conservation, constructed 
a dam across the natural outlet of this lake and has main- 
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tained a game reserve in said lake; that this raised-the level 
of the water of the lake, and did thereby wrongfully and ille- 
gally flood and wholly submerge these lands, and the lands 
have been rendered of much less value than what they were 
prior to the building of this dam. 

A bill of partic&lars was filed, showing damages amount- 
ing. to the sum of $1;495.00. 

The Attorney General filed a motion to dismiss this com- 
plaint on the ground that it is apparent from the complaint 
that the Statute of Limitations has run, for the reason that 
the alleged wrongful acts complained of occurred several 
years prior to the year of 1931 and during the year of 1931. 

I t i s  a part of the statute creating the Court of Claims 
that every claim against the State, cognizable by the Court 
of Claims, shall be forever barred unless the claim is filed 
witki’the Secretary of the Court within five years after the 
claim first accrues, with certain exceptions, including infants, 
idiots, lunatics, insane persons, etc. (See Par. 436, Chapter 
37, Illinois Revised Statutes, 1937.) 

This court has held that where it appears from the face 
of the claim that same is barred by Statute of Limitations, a 
plea thereof will be sustained. See Ragaifis vs. State, 8 C. C. 
R. 21; Wiskirchem vs. State, 7 C. C. R. 17;  Cramford vs. State, 
7 C. C. R. 113, and other similar cases. 

For  this reason the motion of the Attorney General 
must be sustained and cause dismissed. Award denied. 

I 

(No. 3142-Claim denied.) 

GEORQE C. MOORE, Claimant, vus. STATE OF ILLINOIS, Respondent. 
Opinion filed April  8, 1941. 

MAX J. BECKER, for claimant. 

GEORGE P. BARRETT, Attorney General ; MURRAY F. MILNE, 
Assistant Attorney General, for respondent. 

SALARY-claim f o r  b y  one not lawfully appointed or employed-no award 
cam be made  fo r .  Where claim is made for salary for  services alleged to  
have been rendered by one in a position to which he was not lawfully 
appointed or  employed, there is no legal basis for an award for same and 
claim must be denied. 

ME. JUSTICE LINSCOTT delivered the opinion of the court: 
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The complaint in this case avers that claimant on March 
15, 1936, was hired by George Scully, the then Supervisor of 
Paroles, as Field Parole Agent, fo r  which he was to receive 
Ninety-eight Dollars ($98.00) per month ; that he worked one 
month in that capacity, from March 15th, 1936, to  April 15, 
1936, and that without fault on his part he was discharged; 
that he has received no moneys therefor. Claimant asks that 
he be paid a salary for that month in the amount of Ninety- 
eight Dollars ($98.00). 

This complaint was filed on November 10, 1937, and on 
November 18, 1937, the Attorney General filed a motion to 
dismiss, and as grounds f o r  said motion set forth: 

If the State was liable to  the claimant f o r  salary and 
wages fo r  services rendered from March 15 to April 15, 1936, 
he had an adequate remedy in a court of general jurisdiction 
which he has failed to  pursue. 

2. The complaint does not contain allegations which 
establish that claimant was legally appointed to  the position 
of field parole agent. 

In  view of the position we take in this matter, it will not 
be necessary to consider the first point raised by the Attorney 
General. 

The position of field parole agent is a position within the 
classified civil service in the State of Illinoiis. 

1. 

A 

Paragraph 3, chapter 241/, Illinois Revised Statutes, 
1937. 

The Director of the Department of Public Welfare is the 

Paragraphs 2, 3 and 4, chapter 127, Illinois Revised 

The complaint does not contain allegations which estab- 
lish the legal appointment of the claimant, and the motion of 
the Attorney General must be sustained arid an award denied. 

only person who has authority to hire a field parole agent. 

Statutes, 1937. 

(No. 3168-Claim denied.) 

LAURA MORGAK, Claimant, vs. STATE OF ILLINOIS, Respondent. , 

O p i n i o n  filed April 8, 1941. 

E. JENNER, JR., of Counsel), fo r  claimant. 

Assistant Attorney General, for respondent. 

POPPENHUSEN, JOHNSTON, THOMPSON dz RAYMOND (ALBERT 

GEORGE I?. BARRETT, Attorney General ; MURRAY I?. MILNE, 
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COWT REPonTm-term of oftice-death of judge appointing terminates- 
salary-earned after death of j u d g e  appointing-no award can be made f o r .  
The question presented here w-as before the court in Cox vs. Btate, 10 Court 
of Claims Reports, 381 and the decision in that case applies with equal 
force herein. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

The complaint in this case avers that Laura Morgan, the 
claimant, is a citizen and resident of the County of Cook 
and State of Illinois; that on the month of September, 1933, 
she was appointed by the Honorable J. Paul Califf, now de- 
ceased, then Circuit Court Judge in the 14th Judicial Circuit 
of the State of Illinois, comprising the counties of Rock 
Island, Mercer, Whiteside and Henry, as an official court 
reporter for said judge and said circuit; that pursuant to 
statute, her compensation was fixed at the sum of Two Hun- 
dred Seventy Dollars ($270.00) per month ; that immediately 
after the appointment she qualified, and from thenceforward 
acted as an official court reporter for the Honorable J. Paul 
Califf, deceased, in said circuit, until the death of the said 
judge in the month of August, 1935. It is further averred 
that,she received her check covering services for the month 
of August, although it is not averred on what date Judge 
Califf died. 

It is further averred that claimant continued to  act as 
an official court reporter in the 14th circuit, and at the end 
of September received her check for services in the sum of 
Two Hundred Sixteen Dollars ($216.00). 

It is also averred that after the death of Judge Califf the 
Honorable Albert M. Crampton, Judge of the City Court of 
Moline, Illinois, pursuant to authority vested in him by stat- 
ute, was called in the month of September, 1935, to sit as a 
judge of such 14th circuit pending an election t o  fill the 
vacancy caused by the death of Judge Califf; that claimant 
continued to act as an official court reporter during the 
months of October, November and December, 1935, and the 
month* of January, 1936, but did not receive any salary dur- 
ing the said months of October, November and December, 
1935, and January, 1936. 

The Attorney General has made a motion to dismiss this 
case, and by this motion admits all the facts properly pleaded 
to be true, but denies their sufficiency in law. The Attorney 
General has relied upon the case of People vs. Barrett, 365 
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Ill. 73. Counsel for  claimant has filed a brief on her behalf 
and it is ably and strenuously argued that there is a differ- 
ence between the facts in the Barrett case and in the case at 
bar, and that difference is that the court .reporter there had 
not performed any services, while in the case at bar she had 
performed four months’ services at the request of sitting 
,judges for which she received no compensation. It must be 
admitted that there is a difference in the facts, but there is 
no difference in the rule applying to both cases. 

The Supreme Court of this State in. the Barrett case, 
supra, devoted some twelve or thirteen pages to a discussion 
of the principles therein involved. This was probably done 
because of the eminence of counsel in the Barrett case. Many 
questions before the court in that case are not involved 
herein. The court referred to the statute authorizing the 
appointment of court reporters, and the amendments thereto. 
The court referred to the Act of 1927, which provided that 
each judge should appoint one court reporter, and which 
made provision for  the appointment of court reporters by 
circuit, superior and city courts in this State. The Act also 
provided that such appointment should be made in writing 
and filed in the office of the Auditor of Public Accounts, and 
continue in force until revoked by the judge making the 
appointment, and specifically provided that the reporter so 
appointed should hold his position during the pleasure of the 
judge so appointing him, not, however, to extend beyond the 
time the judge making such appointment shall be elected for. 
A proviso was attached to the effect that in case of the ab- 
sence or disability of said reporter so appointed, the presid- 
ing judge may appoint any other competent reporter to act 
in his place during such absence o r  disability, which said 
substitute shall be paid by said official reporter for his said 
services, etc. (State Bar Stat. 1935, chap. 37, par. 156.) The 
court also made reference to  Section 12 of Article 6 of the 
Constitution, but that constitutional question is in no way 
involved in the case at bar. 

In the case before us the appointing judge died. The 
Barrett case is authority that the statute cannot be construed 
without noticing that each and every judge of the circuit and 
superior courts has his personal court reporter. In the 

. Barrett case, the court continuing said: “ I f  it should be held 
that when a judge resigns his court reporter continues in 

, 
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office, it would be with nothing to  do except to draw the salary, 
because any other judge called in to do the work of the court 
would have his own duly appointed court reporter to  work 
for  him and with him, and he might not wish to  work with 
some other reporter.‘ So, it is true in this case. The statute 
provides that the judge of a city court may appoint his own 
court reporter. In  the Barrett case the court also said: “It 
is urged that the words ‘not, however, to extend beyond the 
time the judge making such appointment shall be elected for,’ 
must be given effect in construing the statute, and that these 
words are in some manner and to some extent descriptive of 
the term f o r  which the appointment is made.” We find no 
difficulty in giving the same effect to  the words, and like the 
Supreme Court, we cannot construe them as counsel for 
claimant insists they should be construed. 

Claimant contends that this court has passed upon this 
question in the case of Shell vs. State o f  Illinois, 8 C. C. R. 
235, decided November 13,1934. That case was decided upon 
the authority in the case of The People er; rel. Relley, 134 Ill. 
App. 642. Since that time the Supreme Court passed upon 
this question in the Barrett case. I n  the Shell case the court 
reporter continued with his work and duties as official court 
reporter and rendered services at the request of the circuit 
judges. I n  the case of Cox vs. State of IZZzhois, 10 C. C. R. 
381, in a per curiam opinion, this court overruled the holdings 
in the Shell case on the authority of the Barrett case, and in 
the case at bar we must hold that there is no distinction be- 
tween the Barrett case and this one. 

The motion of the Attorney General will, therefore, be 
sustained and award denied. 

(No. 2660-Claimant awarded $112.68.) 

JOSEPH RIDER, Claimant, wus. STATE OF ILLINOIS, Respondent. 
Opinion $led April 8, 1941. 

CLAIMANT, pro se. 

OTTO KERNER, Attorney General ; JOHN KASSERMAN, 
Assistant Attorney General, f o r  respondent. 

WOBKMEN’S COMPENSATION Am-when award for  compensation under may 
be made. Where employee sustains accidental injuries, arising out of and in 
the  course of his employment, while engaged in extra-hazardous employ- 
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ment, an award for compensation therefor may be made, in accordance with 
the provisions of the Act, upon compliance by employee with the terms 
thereof. 

MR. JUSTICE YANTIS delivered the opinion of the court : 

This claim mas filed by claimant for tb.e sum of One Hun- 
dred Fifty-nine and 48J100 ($159.48) Dollars for medical and 
hospital services furnished to  him, and which he has paid or 
dbligated himself to  pay in connection with injuries suffered 
by him as an employee of respondent. 

As a clerk in the, store room of the Corporation Depart- 
ment of the Secretary of State’s office in the Capitol Building 
at Springfield, among other duties required of him was the 
opening of packages, boxes and crates containing supplies for 
such Department. These packages, boxes and crates weighed 
up to six hundred (600) pounds, and in opening them it was 
necessary that he use various carpenter’s tools, to  wit: 
Chisels, knives, saws, crow-bars, hammers, hatchets and 
scissors. On January 18, 1935, a large box containing annual 
reports slipped and fell, crushing his left foot, and making it 
necessary for him to go to the hospital to receive medical 
attention. He was off duty f o r  twenty (20) days, after which 
time he returned to  his place of employment. Claimant was 
compelled to pay out and become liable for the payment of 
Seventy-four and 481100 ($74.48) Dollars to St. John’s Hos- 
pital, and for Eighty-five ($85.00) Dollars medical bill to  Dr. 
Charles H. Delano, or a total of One Hundred Fifty-nine and 
48/100 ($159.48) Dollars. No claim is made for temporary 
or permanent disability, but claimant seeks an award in re- 
imbursement of the medical and hospital expense incurred 
by him because of such accidental injury. 

The Attorney General contends that inasmuch as claim- 
ant was paid his regular salary during She twenty days he 
was absent from his duties, such payment was for non-pro- 
ductive time, and that he was only entitled, under the terms 
of the Workmen’s Compensation Act, during such time to 
one-half his average weekly pay ; that he would not be entitled 
to compensation o r  pay the first eight of’ such twenty days, 
and that he would only be entitled to one-half of his regular 
pay for the remaining twelve days he was absent from his 
duties; that the amount of his full pay for eight days and 
one-half for  tweIve days should be set off against any award 
fo r  doctor and hospital bills which might. be allowed to him. 

. 
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At the time of his injury he was receiving One Hundred 
($100.00) Dollars per month, or an average of Twenty-three 
and 11/100 ($23.11) Dollars per week. Fifty (50) per cent 
thereof would be Eleven and 55JlOO ($11.55) Dollars. Under 
the decisions of our courts we believe the contention of the 
Attorney General to be correct. Claimant received Sixty-six 
and 60J100 ($66.60) Dollars for non-productive time during 
the twenty days he was absent from duty. He would have 
been entitled during said period to Nineteen and 8OJlOO 
($19.80) Dollars temporary total disability. The difference 
or over payment is Forty-six and 80/100 ($48.80) Dollars. 
Claimant’s duties were such as to bring the accident within 
the provisions of the Workmen’s Compensation Act, and he 
is entitled to reimbursement f o r  hospitalization and medical 
care required as first aid and to  relieve him from the effects 
of such accidental injuries. The case is somewhat analogous 
to  the case of Alfred W .  Evans vs. State, C. C. R. No. 3087, 
wherein an award was granted March, 12, 1941, for injuries 
and medical expense incurred by claimant Evans while em- 
ployed as a janitor custodian in the Attorney General’s office. 
In the course of his duties he tripped on a chair and, his left 
hand mas thrust into a moving fan, breaking the bones and 
tearing the ligaments of his fingers. An award was allowed 
therein for such accidental injuries and medical care. 

Another analogous case is that of Dorothy C. Lyvxh, 9 
C. C. R. 290, in which claimant while employed as a file clerk 
in the Automobile License Department of the Secretary of 
Slate’s office, was injured by a fall from an iron stairway 
leading from the main floor to a balcony in the office where 
she was employed. Because of tlie use of sharp-edged cutting 
tools employed in that office and of municipal regulations 
applying thereto, the court there held that the enterprise in 
which claimant was employed a.t the time of the accident in 
question was an extra hazardous enterprise within the mean- 
ing of those words as used in Section 3 of the Workmen’s 
Compensation Act. I n  the Lynch case application for com- 
pensation not having been filed within the time required by 
Section 24 of the Act, no award for disability was allowed, 
but it appearing therein that claimant had incurred medical, 
surgical and hospital bills to a large amount in being cured 
of the effects of the injury, an award was entered under Sec- 
tion 8 of the Workmen’s Compensation Act in payment of 

7 
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such medical and hospital bills, the court there holding that 
“Inasmuch as Section 8 of the compensation Act provides 
that furnishing by the employer of medical, surgical o r  hos- 
pital services shall not be construed as the payment of com- 
pensation, the requirements of Section 24 do not apply to 
claims within the Act for medical, surgical or  hospital serv- 
ices as distinguished from claims for compensation for 
injuries. ” 

dental injury while an employee of respondent which arose 
out of and in the course of his employment,; that he is entitled, 
under the terms of the Illinois Workmen ’E; Compensation Act, 
t o  reimbursement f o r  moneys expended f o r  hospitalization 
and medical care in the total sum of One Hundred Fifty-nine 
and 48/100 ($159.48) Dollars; that there should be deducted, 
however, from said amount the sum of F’orty-six and 80/100 
($46.80) Dollars over payment heretofore paid to him by re- 
spondent f o r  non-productive time, and that he should have an 
award for  the balance I-emaining in the sum of One Hundred 
Twelve and 68J100 ($112.68) Dollars. 

An award is therefore made in favor of claimant, Joseph 
Rider, f o r  medical and hospital expense incurred, in the sum 
of One Hundred Twelve and 68J100 ($112.68) Dollars. 

From the record we find that claimant suffered an acci- . 

8 

(No. 2796-Claim denied.) 

JOSEPH ARGENTO, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed April 9, 1941. 

CLAIRE I. ROSEN, for claimant. 

OTTO KERNER, Attorney General; MURRAY 3’. MILNE, 
Assistant Attorney General, for respondent. 

WORKMEN’S COMPENSATION AcT-when claim for compensation under in- 
suflcient. Where complaint for compensation fo r  injuries under Workmen’s 
Compensation Act contains no averment as  to wha,t injuries were sustained 
by claimant, what medical expense was incurred or what, if any time he 
lost as result of accident and no bill of particulars is attached to  complaint 
a s  required by rules of court, such complaint is wholly insufficient and on 
motion will be dismissed. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

The claim filed by claimant, Joseph .Argento, recites that 
on January 16, 1935, while employed by the State of Illinois 
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as an oil inspector in the Department of Finance, he was 
driving his automobile on Lake Shore Drive in Chicago ; that 
he was struck by another automobile and he suffered injuries 
thereby; that his duties were to go from one concern to an- 
other taking samples of gasoline and kerosene therefrom to 
the State office f o r  proper tests. 

Claimant states that his earnings were One Hundred 
Fifty ($150.00) Dollars per month; that he is married and 
had two children at  the time of the accident under sixteen 
years of age ; that he has received no compensation on account 
of his accidental injuries, and that medical services incurred 
as a result thereof were not paid f o r  by the State, but were 
paid by claimant. 

The complaint contains no averment as to  what injuries 
were suffered by claimant, what medical expense was in- 
curred or what, if any, time he lost as a result of the accident. 
No bill of particulars is attached to  the complaint, as required 
by Court of Claims Rule 6 (a) ,  and the claim is insufficient 
under the requirements of Rule 4 (a) for  the determination 
of any award. 

The Attorney General has filed a motion to dismiss the 
claim, and the motion is hereby allowed and the claim 
dismissed. 

(No. 32334la imant  awarded $53,958.04) 

CHICAGO PARK DISTRICT, A BODY POLITIC AND CORPORATE, Claimant, 
vs. STATE OF ILLINOIS, Respondent. 

Opinion filed April 9, 1941. 

JOHN 0. REES, for claimant. 
GEORGE F. BARRETT, Attorney General; MURRAY F. MILNE, 

MUNICIPAL coRPoRmIoNs-tax levied t o  pay bonds of-collected by State 
for-deductions f r o m  amount b y  State Treasurer and Btate Auditor-when 
unauthorized by Statute-award m a y  be made for refzind. Where i t  appears 
that State through i ts  Treasurer and Auditor collected moneys levied as 
a tax for the payment of bonds issued by Chicago Park District, and made 
deductions therefrom, not authorized by law, an award for the refund of 
such deductions may be made. 

In claim for 
refund of moneys alleged to have been wrongfully deducted by State officers 
from funds collected by them for payment of bonds issued by Municipal Cor- 

Assistant Attorney General, for respondent. 

SAME-same-same-same-same-limitations in claim for. 
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poration, claimant is limited in  its recovery to such deductions made during 
the period of five years prior to the filing of complaint, under Section 10  
of the Court of Claims Act. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 

The facts in this case have been stipulated by the parties 
hereto and are substantially as follows: 

The claimant, Chicago Park District, is a body politic 
and corporate organized and existing pursuant .to the provi- 
sions of an Act entitled “An Act in relation to the Creation, 
Maintenance, Operation and Improvement of the Chicago 
Park District,” approved July 10, 1933, in force May 1, 1934, 
hereinafter referred to as the “Park Act.” 

Prior to  May 1, 1934, The Commissioners of Lincoln 
Park was a park district existing Within the territory now 
included within the Chicago Park District, and is one of the 
park districts superseded by the Chicago Park District. The 
title to  all lands, property and funds of every description 
of the superseded The Commissioners of Lincoln Park is now 
vested in the Chicago Park District. 

Pursuant to the provisions of Paragraphs 232 to 250.9 
inclusive, Chapter 105, Illinois Revised Statutes, 1939, The 
Commissioners of Lincoln Park issued bonds which, prior to 
their delivery to purchasers, were registered in the office of 
the Auditor of Public Accounts of the State of Illinois. 

Subsequent to the issuance and registration of such 
bonds, the Auditor of Public Accounts a.nnually levied and 
collected a direct ad valorem tax upon all. the tangible prop- 
erty within the district known as The Cornmissioners of Lin- 
coln Park sufficient in amount to pay the bonds and interest 
maturing during each next ensuing year thereafter. 

The State Treasurer, between April 13, 1912, and July 
30, 1937, received a total of $13,828,310.47 in such taxes so 
levied and collected by the Auditor of Public Accounts, and 
during said aforementioned period the Auditor of Public 
Accounts and the State Treasurer deducted from said tax 
monies the total sum of $70,412.14, said deductions being 
shown on the books of the Auditor of Public Accounts and 
State Treasurer as fees for the collection of said tax monies. 

Attached to  and made a part of the complaint is an item- 
ized statement showing (a) the amount of tax monies received 
by the State Treasurer between the specified dates and the 

I the court: 
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total amount o f  such receipts; (b) the amounts deducted from 
such receipts by the Auditor of Public Accounts and the 
State Treasurer, the date of said deductions and the total 
amount thereof ; (e) the distribution of the amounts deducted 
by the Auditor of Public Accounts and the State Treasurer 
except with respect to the deductions made on November 10, 
1915, September 27, 1917, September 28, 1918, October 22, 
1919, and June 25, 1920, on which, information concerning 
said distribution, if any, is not ascertainable. . I n  each and every instance the aforementioned amounts 
of monies deducted were taken from surplus proceeds of such 
aniinal levies over and above the amount required in each 
instance to pay the bonds and interest which had matured. 

Said monies so deducted from the taxes collected were 
ordered and paid on the dates of said deductions into the 
General Revenue Fund of the State of Illinois. 

Neither The Commissioners of Lincoln Park nor the 
Chicago Park District has ever received said sums so de- 
ducted by the Auditor of Public Accounts or  the State Treas- 
urer, or  any part thereof. 

On June 26,1937, the Chicago Park District presented its 
claim f o r  the return of said monies deducted by the Auditor 
of Public Accounts and said #State Treasurer to  said Auditor 
of Public Accounts and said State Treasurer, and claimant 
was advised by said State Treasurer to file its claim with the 
Court of Claims of the State of Illinois. 

The claimant contends that there was no authority either 
under the statutes of this State o r  under the common law for 
the deductions so made by the Auditor of Public Accounts 
and the State Treasurer, and that therefore it is entitled to a, 
refund of the several amounts so deducted. 

None of the Acts authorizing the issuance of the bonds 
in question by The Commissioners of Lincoln Park contained 
any provision whatsoever authorizing the Auditor of Public 
Accounts o r  the State Treasurer to collect any fees whatso- 
ever, other than the registration fee required to be paid to 
the State Auditor at  the time of the registration of the,bonds, 
which registration fee is not involved in this case. 

The only legislative enactments in this State of a nature 
similar to those authorizing the issuance of bonds by The 
Commissioners of Lincoln Park, to which our attention has 
been called, are the following, t o  wit: 

I 

I 
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1. An Act entitled “An Act to  Enable Counties, Cities, 
Towns, Townships, School Districts and other Municipal Cor- 
porations to  Fund, Retire and Purchase their outstanding 
Bonds and other Evidences of Indebtedness, and to provide 
for the Registration of New Bonds o r  other Evidences of In- 
debtedness in the office of the Auditor of‘ Public Accounts,” 
approved and in force February 13, 1865. 

An Act entitled “An Act to provide for the Drainage 
for Agricultural and Sanitary Purposes, and to Repeal Cer- 
tain Acts therein named,” approved June 27, 1885, in force 
July ’1, 1885. 

3. An Act entitled “An Act authorizing all Drainage 
Districts to Issue Bonds, and providing for the Registration 
and Payment thereof,” approved and in Eorce July 15, 1895. 

The Act first above referred to provides f o r  the payment 
of a registration fee of twenty-five cents, and also contains 
the following provision, to wit: 

2. 

“When the bonds * * * shall be so registered, the Auditor of 
Public Accounts shall annually ascertain the amount of principal and interest 
due and accrued and to accrue, for  the current year, on all said bonds and 
evidences of indebtedness so registered in  his office and shall upon the basis 
of the certificate of valuation of the property to be transmitted to  him 
* * * estimate and determine the rate per centum upon the valuation 
of said property requisite to meet and satisfy the said interest, or the 
interest and principal, as the  case may be, together with the ordinary cost 
to the State, of the collection and disbursement of the same to be estimated 
by the Auditor and State Treasurer. * * *.” 

(Ill. State Bar Stat. 1935, c. 113, par. 5) .  

The other Acts above referred to  contain substantially 
similar provisions. 

It will be noted that in each of the Acts above referred 
to the Legislature specifically provided for the ordinary costs 
of the collection and disbursement of the t8ax money, and that 
no provision of a similar import is found in any of the Acts 
authorizing the issuance of bonds by The Commissioners of 
Lincoln Park. 

We must therefore assume that the Legislature did not 
intend that the State Treasurer o r  the State Auditor should 
have authority to make any deduction for the collection and 
disbursement of such monies ;-otherwise they would have 
made specific provision therefor, as they did in the other Acts 
hereinbefore mentioned. 

I I 
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The Attorney General contends, however, that the claim- 
ant is not entitled to an award f o r  any deduction made more 
than five years prior to  the filing of the Complaint herein. 

Section 10 of the Court of Claims Act (Ill. Rev. Stat. 
1939, Chap. 37, Par. 436) provides as follows: 

“Every claim against the State, cognizable by the Court of Claims, shall 
be forever barred unless the  claim is filed with the secretary of the court 
within five years after the claim first accrues, saving to infants, idiots, 
lunatics, insane persons and persons under disability a t  the time the claim 
accrues two years from the time the disability is removed.” 

Tlhe Complaint herein was filed March ZGth, 1938, and 
the claimant therefore is limited in its recovery to the de- 
ductions made as aforesaid by the State Treasurer and State 
Auditor during the period of five years prior to the filing of 
the Complaint herein as aforesaid. 

A computation shows that the amount of the deductions 
made by the State Treasurer and the State Auditor as afore- 
said during the period of five years prior t o  the filing of the 
Complaint herein is Fifty-Three Thousand Nine Hundred 
Fifty-eight Dollars and Four Cents ($53,958.04), and an 
award is hereby entered in favor of the claimant f o r  such 
amount. 

(No. 3053-Claimant awarded $97,889.00.) 

THE COUNTY OF COOK, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed April  9, 1941. 

THOMAS J. COURTNEY, for claimant. 
GEORGE F. BARRETT, Attorney General ; MURRAY F. MILNE, 

Assistant Attorney General, fo r  respondent. 
MONEYS-paid b y  connty f o r  relief and mothers’ pensions-lapse of appro- 

priation out of which could be paid-before payment-when award f o r  amount 
of will ,be made.’ Where it appears that county in accordance with pro- 
visions of Statute paid out moneys f o r  relief and mothers’ pensions, for 
which an appropriation had been made by the Legislature, but before pay- 
ment thereof, same lapsed, an  award for such sum may be made where 
State does not dispute or deny claim.and it is clearly shown that it was 
through no fault of anyone that payment was not made before such lapse 
of appropriation. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

In  its complaint, the County of Cook, through its State’s 
Attorney, claims the sum of $97,889.00 from the State on the 
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grounds that it is a county by virtue of “An Act to revise 
the law in relation to  counties,” approved and in force March 1 

31, 1874, Revised Statutes of 1874, page 302, and that under 
the law of Illinois, i t  was claimant’s duty to  furnish relief 
to mothers residing therein in the nature of mothers’ pen- 
sions, in accordance with Sections 350 to  369, both inclusive, of 
Chapter 23, “Charities ” of the Illinois State Bar Statutes 
for 1935; that Cook County furnished relief and paid out to 
various persons entitled thereto as and f o r  mothers’ pen- 
sions for a period from January lst,  1933 to June 30, 1933, 
the moneys in question. It is further alleged that in accor- 
dance with Section 366 (1) of Chapter 23 of the Illinois State 
Bar Statutes for 1935, it became and was the obligation of 
the General Assembly of the State of Illinois to appropriate 
to  the Department of Public Welfare money t o  be paid i o  
counties giving relief under the provisions of the Act ; that 
money was appropriated by the legislature to the respondent 
for that purpose. The complaint further alleges that of said 
sum of money so appropriated by the General Assembly, the 
County of Cook became and was entitled to an amount of 
$48,139.00 from the equalization fund and $49,750.00 from the 
general fund appropriated to Public Welfare, making a total 
of $97,889.00. I t  is further charged that this last sum of 
money, under and by virtue of the provisions of the Act, 
became and was payable to the claimant €or relief given by 
the claimant for the period from January lst, 1933 to June 
30, 1933, on the ground that claimant had met the standards 
of administration set out by the Department of Public Wel- 
fare, and that each and every thing necessary to  be done by 
the claimant to entitle it to said fund had been done, except 
that during the period above set out, the cWaimant was opera- 
ting under financial stress due to an unprecedented failure 
of tax collections; that the payrolls of the employees of the 
claimant and bills for services rendered <and materials fur- 
nished to  claimant were not met or paid promptly and in 
many instances were delaye4 for a period of as much as 
eight months. 

It is further charged that during that period mothers’ 
pension checks payable to pensioners from that fund were 
likewise delayed, and in some cases were not given out until 
several months after the, period for which the pension check 
was payable; that the checks were distrih’uted and paid out 
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f o r  that period after that period, in accordance with pay- 
rolls submitted by the claimant to  the Department of Public 
Welfare, to  which payrolls the claimant asked the State of 
Illinois to  look for verification. 

It is also charged that due to  this delay the amount of 
money appropriated by the General Assembly as to the pro- 
portionate share of the claimant of said total appropriation 
was not claimed by the claimant herein until such a time as 
the above proportionate share was transferred back by the 
respondent from the fund for mothers’ relief pension to the 
eeneral fund of the respondent. Claimant further states that b it was informed by the respondent, through its Department 
of Public Welfare, that this claim must be filed with this court. 

il stipulation of facts was entered into which provided 
as follows : 

“The 57th General Assepbly of the State of Illinois appropriated to 
the Department of Public Welfare of the State of Illinois the sum of 
$1,000,000.00 for the 1931-1933 biennial to be paid to counties giving relief 
to mothers under the provisions of an Act entitled “An Act to provide for 
the partial support of mothers, and for the probationary visitation, care and 
supervision of the family for whose benefit such support is provided,” 
approved June 30, 1913, as amended. 

“Thereafter, pursuant to said statute, the Department of Public Welfare, 
from said appropriation, apportioned and allocated to the County of Cook, 
claimant, for the period between January 1, 1933 and June 30, 1933, the 
sum of $97,889.00. ($48,139.00 from the Equalization Fund and $49,750.00 
from the General Fund.) (Stipulation, page 2, paragraph 3.) 

“In conformity with the standards of administration set by the Depart- 
ment of Public Welfare, the County of Cook gave relief to mothers under 
the said statute for the period from January 1, 1933 to June 30, 1933, in 
the sum of $485,697.50, but did not make such payments until after 
September 30, 1933, due to the inability of the County of Cook to collect 
taxes due it. 

“In December, 1933, itemized statements of the moneys paid out by the 
County of Cook under said statute were certified to the State Department of 
Public Welfare for the quarter commencing January 1,’ 1933 and ending 
March 30, 1933, and for the quarter commencing April 1, 1933, and ending 
June 30, 1933; said statements show a total expenditure of $485,697.50 by 
the County of Cook. for the period from January 1, 1933 to June 30, 1933; 
the said statements meet all the requirements of the State Department of 
Public Welfare. 

“On September 30, 1933, the appropriation to the State Department of 
Public Welfare lapsed, and on that date there was remaining in the said 
appropriation an unexpended balance of $166,001.09. (Stipulation, page 3, 
paragraph 7.) 

“The amounts allocated to the claimant under the provisions of the 
above statute for  the quarters ending March 30, 1933, and June 30, 1933, 
(i. e., the period from June 1, 1933, to June 30, 1933) did not exceed fifty 

(Stipulation, pages 1 and 2. 

(Stipulation, page 2, paragraphs 4 and 5.) 

(Stipulation, page 2, paragraph 6.) 
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per cent. of the expenditures of the County of Cook for each quarter re- 
spectively; and the total amount allocated to the County of Cook for the 
period from January 1, 1933, to June 30, 1933, did riot exceed fifty per cent. 
of the total amount expended by the County of Cook for said period. (Stipu- 
lation, page 3, paragraph 8.) 

“No warrant was, or has been, issued to the County of Cook, and no 
payment has been made to the County of Cook of the said sum of $97,889.00, 
or of any part thereof. 

The pertinent provisions in the Act of 1913, as amended, 
found in Section 16a thereof (Chap. 23, See. 338a, Illinois 
Revised Statutes, are as follows: 

“The County Treasurer * * shall certify to the Department of 
Public Welfare an itemized statement * * * of the money paid out in 
accordance with the provisions of this act  during each quarter” etc. 

We construe the word “during” a8 used in this con- 
nection, to mean “for, , .  From the stipulation of facts it 
would appear that the County of Cook had done all that it 
was required to do, and but fo r  the financial stress prevailing, 
the County of Cook would have collected its taxes, paid the 
mothers’ pensions in the normal course, and applied for and 
received contributions from the State before the lapse of the 
appropriation; that pursuant to the statute, the State Depart- 
ment of Public Welfare allocated to  the county of Cook the 
sum of $97,889.00, and it was through no fault of anyone that 
the payment was not made prior to the lapse of the appro- 
priation. 

The Attorney General does not dispute nor deny this 
claim, and pursuant to  the stipulation entered herein, and 
because the County of Cook had done all that it was required 
to do, an award is recommended to the Legislature in the sum 
of Ninety-seven Thousand Eight Hundred Eighty-nine Dol- 
lars ($97,889.00) in favor of the County of Cook, to repay 
to it a sum it was justly entitled to. 

(Stipulation, page 3, paragraph 9.) 

’ 

(No. 3565-Claim denied.) 

HARRY J. LAUGHLIN, Claimant, us. STATE OF ILLINOIS, Respondent. 
O p i n i o n  $led April 9, 1941. 

KARNS & BANDY, for claimant. 

GEORGE E’. BARRETT, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 
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WORKMEN’S COMPENSA~ON Am- making claim for compensation wathzn 
tzme fixed in Sedvon 24 of, condition pecedent  to  jurisdzction of dourt a n  
claim under. Making claim for  compensation and filing application for same 
within time fixed in Section 24 of Workmen’s Compensation Act, is a condi- 
tion precedent, without which the  court is  without jurisdiction to proceed 
with hearing on claim. 

SAME-only remedy o f  employee for compensation for personal injurzes- 
must bring himself wi th in  terms of. There is no provision of law under 
which court can make an award for compensation for personal injuries 
suffeted by employee of State while i n  performance of his duties, except the 
Workmen’s Compensation Act, and unless such employee can bring himself 
within the terms of such Act he is without remedy therefor. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

The complaint herein represents that claimant while he 
was employed by respondent as an Illinois State Highway 
Maintenance Policeman on December 11, 1938, was called to 
the scene of an accident on U. S. Route No. 40 between East 
St. Louis and Collinsville; that while engaged with others in 
the task of removing a wrecked automobile, he was struck 
by another car driven along the,highmay a t  an excessive rate 
of speed by one Henry Paoli. The complaint further recites 
that claimant sustained a fractured left thumb, cuts upon 
the face and head and a fractured left knee and leg resulting 
in an almost total impairment in the use of such leg; that 
hospitalization and medical treatment have been furnished by 
respondent; that claimant has made investigation and has 
found that Henry Paoli is financially insolvent and carried 
no liability insurance at the time of the accident in question. 

Claimant does not attempt to  conform to  the recitals 
necessary to  afford redress under the terms of the Workmen’s 
Compensation Act of Illinois, but asks for an award of Seven 
Thousand Five Hundred ($7,500.00) Dollars from respondent, 
in equity and good conscience. No Bill of Particulars is at- 
tached to the complaint. 

The complaint was filed December 9, 194-0. 
The Attorney General has filed a motion on behalf of 

respondent to dismiss the complaint and supports such motion 
with an affidavit signed by Mr. M. I(. Lingle, Engineer of 
Claims, of the Department of Public Works and Buildings. 
The affidavit discloses that following claimant’s accident on 
December 11, 1938, claimant was paid full salary during his 
periods of temporary total disability, the payment fo r  the 
tenth and last period being made on August 15, 1939, being 
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for the period ending August 6, 1939; that claimant returiied 
to work on August 7 ,  1939 and was not absent from duty as 
a result of such injury at  any time during the succeeding year 
following August 7, 1939. 

There is no provision of law under which the Court of 
Claims could justify an award to claimant except under the 
terms of the Workmen’s Compensation Act. Claimant fails 
to bring himself within the terms of the latter act, and there 
is therefore no basis upon which an award in his favor call 
be made for  the injuries of which he complains. Recovery 
for injuries suffered by one while actively engaged in the 
performance of his duties as an employee of the State, is pro- 
vided for under Section 6 (6) of the Act creating the Court 
of Claims (Laws 1917, page 325). Awards made under such 
authority are to be made in accordance .with the rules pre- 
scribed in the Workmen’s Compensation Act. Section 24 of 
that Act provides that cotice of claim for damages must be 
given to  the employer within six months, and that application 
for compensation or  award must be filed within one year 
after the accident complained of or  within one year after the 
last payment of compensation that has been made by the 
employer for injuries sustained in such accident. 

The complaint herein filed is insufficient on its face, and 
the recitals therein and the date of filing such complaint show 
no award could be made under the terms of the Workmen’s 
Compensation Act. 

The motion of the Attorney General is therefore allowed 
and the claim dismissed. 

I (No. 3435-Claimant awarded $37!).95.) 

W. E. SNYDER, Claimant, vs. STATE OF ILLlNOIS,  Respondent. 
Opinion filed April 9, 1941. 

SUMNER & LEWIS, for claimant. 

GEORGE F. BARBETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

WORKMIEX’S COMPENSATION ACT-when award may be made under for 
temporary total disability, permanent partial loss of use of  finger and serious 
and permanent disfigurement to  kand, head, face and neck. Where employee 
of State sustain accidental injuries, arising out of and in the course of his  
employment, while engaged in extra-hazardous employment, resulting in  
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temporary total disability, permanent partial loss of use of finger and serious 
and permanent disfigurement to his hand, head, face and neck, an  award 
may be made for compensation therefor, in accordance with the provisions of 
the Act, upon compliance by employee with the requirements thereof. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

On September ,"Oth, 1939 and for several weeks prior 
thereto, the claimant W. E. Snyder, was employed by the 
respondent as a laborer in Unit C of the day labor organiza- 
tion of the Bureau .of Construction, Department of Public 
Works and Buildings, Division of Highways. 

On the last mentioned date, while in the course of his 
employment, the claimant went to the repair shop of Unit C 
in the city of Lawrenceville for the purpose of grinding a 
chisel with which he had been working. There was a box o f  
dynamite caps either on a work bench in the shop, or on a 
shelf above the bench. Claimant plugged in an electric cord 
leading to  the ginder,  and as soon as the grinder began oper- 
ating, touched the chisel to  the grinder. At that instant the 
dynamite caps exploded through some unknown cause, and 
the elaimant sustained the injuries for which he seeks com- 
pensation in this case. 

He was immediately taken to the office of Dr. Kirkwood 
in Lawrenceville who administered first aid, and mas then I 

taken in an ambulance to the Olney Sanitarium Clinic at 
Olney, where he was attended by Dr. Lawrence E'. Weber and 
Dr. H. N. Fisher, both of Olney. He remained in the Sani- 
tarium until September 28th, when he returned to  his home 
in Lawrenceville but remained under the care of the Sani- 
tarium doctors until November 27th, on which date he was 
discharged. 

Claimant's wages were fifty cents (504 per hour for  not 
to  exceed forty (40) hours per week. In  the employment in 
which lie was engaged it was customary to  operate for a part 
of the whole number of working days in each year. 

As the result of the explosion, the claimant sustained 
numerous small puncture and burn wounds of the entire face, 
arms and hands, the right side of his body, and the right 
thigh. Both eyes had small pieces of foreign bodies in them. 
There were several lacerations about one-fourth inch long on 
the right side of the face and neck, with pieces of metal from 
the exploding caps protruding. There was also a laceration 

5 
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of the right forearm and pieces of metal were protruding from 
many of the wounds. 

On November 30th Dr. Weber reported as follows: 
“All pieces of foreign bodies removed that were found. Wounds cleansed 

with soap and water. Larger lacerations bandaged. 1500 units antitoxin 
serum with perfringene given and another i n  24 hours. Put  to bed under 
tent with lights. Dr. Fisher called to see eyes. Each day and at subsequent 
office visits as further foreign bodies $ere found they were removed. On 
some1 it was necessary to  use local anaesthetic. There still remain some 
buried foreign bodies of the hands and arms, but in my opinion they cause 
little further trouble. He  also has some limitation of flexion of the index 
finger of the right hand. There will be some permanent scars of the hands 
and face, but do not believe there will be any permanent disability.” 

Although claimant originally contended that as the result 
of the accident in questiqn, he had sustained a loss of the sight 
of the right eye, he now admits that there is no evidence in 
the record to sustain such contention, and concedes that he 
is not entitled to any compensation for the partial loss of the 
sight of the right eye, and limits his claim $0 compensation 
for temporary total incapacity, permanent partial loss of the 
use of the index finger, compensation for disfigurement, and 
reimbursement for expenses ,necessarily incurred in going to 
and returning from the hospital at Olney, Illinois f o r  medical 
attention. 

Claimant personally appeased in court for examination 
relative to the nature and extent of the disfigurement sus- 
tained by him. 

Upon consideration of all of the evidence in the record, 
we find as follows: 

That on September 20th, 1939 claimant and respondent 
mere operating under the provisions of the Workmen’s Com- 
pensation Act of this State, that on said date claimant sus- 
tained accidental injuries which arose.out of and in the course 
of his employment; that notice of the accident was given to 
said respondent and claim for compensation on account 
thereof was made within the time required by the provisions 
of such Act; that the earnings of the claimant for the year 
preceding the accident, computed in accordance with the pro- 
visions of Section 10 of such Act, were $800.00, and his aver- 

’ age weekly wage was $15.38; that claimant at the time of the 
injury was 43 years of age, and had no children under the 
age of sixteen years; that all necessary first aid, medical, sur- 
gical and hospital services were provided by the respondent ; 
that claimant was temporarily totally disabled from the date 
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of his injury as aforesaid to and including November 27th, 
1939, to  wit, for a period of nine and five-sevenths weeks; 
that he also suffered the permanent loss of five per cent (57%) 
of the use of the index finger of his right hand; that he has 
also sustained serious and permanent disfigurement to  the 
hand, head, face and neck; that he was compelled to  and did 
expend the sum of Eleven Dollars ($11.00) for traveling 
expenses in going to and returning from the hospital at Olney 
for  medical attention; that the sum of Eighty Dollars and 
Fifteen Cents ($80.15) has been paid by the respondent to  
apply on the compensation due the claimant as aforesaid. 

We further find that the claimant is entitled to  have and 
receive from the respondent the sum of Eight Dollars and 
Forty-six Cents ($8.46) per week for nine and five-sevenths 
(9 5J7) weeks ’ temporary total disability, in accordance with 
the provisions of paragraphs (b) and (L) of Section eight (8) 
of the Workmen’s Compensation Act; also the further sum 
of $8.46 per week f o r  a period of two weeks f o r  the perma- 
nent loss of five per cent (5%) of the use of the index finger 
of the right hand, in accordance with the provisions of para- 
graph E-2 of Section eight (8) of such Act; also the further 
sum of Three Hundred Fifty Dollars ($350.00) for serious 
and permanent disfigurement to the hand, head, face and neck; 
also the sum of $11.00 in repayment of the amount expended 
by him f o r  traveling expenses as aforesaid-making in all the 
sum of Four Hundred Sixty and lOJl00 ($460.10) Dollars, 
from which must be deducted the sum of $80.15 heretofore 
paid by the respondent as aforesaid, making a net amount 
remaining due the claimant of Three Hundred Seventy-nine 
and 95/100 ($379.95) Dollars. 

We further find that all compensation due to the claimant 
as aforesaid has accrued at this time. 

Award is therefore entered in favor of the claimant, W. E. 
Snyder, fo r  the sum of Three Hundred Seventy-nine and 
95JlOO ($379.95) Dollars. 

This award, being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compensa- 
tion Claims of State Employees and Providing for the Method 
of Payment Thereof ”, (Illinois Revised Statutes, 1939, Bar 
Association Edition, Chapter 127, Pars. 180-181), and being 
slubject also to the terms of an Act entitled “An Act Making 
Appropriations to  the Auditor of Public Accounts for  the Dis- 
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bursement of Certain Monies Until the Expiration of the First 
Fiscal Quarter After the Adjournment of' the Next Regular 
Session of the General Assembly", approved July lst, 1939 
(Session Laws 1939, page 117) ; and being, by the the terms 
of the first mentioned Act, subject to  the approval of the 
Governor, is hereby, if and when approval is given, made pay- 
able from the appropriation from the Road Fund in the 
manner provided by the foregoing Acts. 

I 

(No. 3332-Claimant awarded $58.55.) 

CATHERINE BURZYCH, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion filed April 8, 1941. 

Rehearing denied May 12, 194.r. 

MAX J. BECKER, for claimant. 

GEORGE F. BARRETT, Attorney General : MURRAY F. MILNE, 
Assistant Attorney General, for respondent. 

WORKMEN'S COMPENSATLON A c w h e n  m a r d  m a y  be made under lor 
tenworary total disability. Where employee of State sustains accidental in- 
juries, arising out of and in the course of her employment, while engaged in 
extra-hazardous employment, resulting in , temporary total disability, a,n 
award may be made for compensation therefor, in accordance with the pro- 
visions of the Act, upon compliance by employee with the terms thereof. 

SAiwE-injury f o r  which  cornpensration sought for partial loss of use of 
feet must  be result of accident under-when. medical textimony inszcflcient 
to base award for. Where compensation is sought for partial loss of use of 
feet, alleged to have resulted from surgical operation, it must be proven that 
such operation was made necessary because of accidontal injuries sustained, 
and where medical testimony is that cause for which same was performed 
existed prior to accident and mas not occasioned thereby, evidence is insuffi- 
cient to sustain award. 

I MR. JUSTICE LINSCOTT delivered the opinion of the court: 

Claimant alleges that on the 13th day of April, 1938, and 
for some six or  seven years prior thereto, she was employed 
as an attendant a t  the Chicago State Hospital, and on that 
date, while taking care of a patient, she was kicked in the 
abdomen resulting in an operation by which a fibroid tumor 
and a Group 3 cancer of the cervix were removed and subse- 
quent x-ray treatments were given her for the cancerous con- 
dition, and she finally returned to work on July 11, 1938. 
She also complained of burns on her legs received in the 
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course of treatment which caused certain injuries described in 
claimant’s statement. The testimony showed that she was 
employed in an occupation which comes under the Workmen’s 
Compeiisation Act. The claimant contends that she reported 
the accident to  her immediate superior, I Miss Stell Oxford, 
but Miss Oxford’s testimony was very vague and indefinite. 
Claimant went to her home the day after the accident and for 
some time thereafter was treated by a physician not connected 
with the Chicago State Hospital, and to whom she paid $18.00 
for six visits. It was reported to  the hospital on April 19, 
1938 that claimant was ill from uterine bleeding. She did not 
return to work until May 23, 1938, but was paid her regular 
monthly salary of $52.92 for the month of April, and it was 
agreed by counsel on the taking of the testimony that of this 
sum $23.92 was paid her for that part of April d,uring which 
she did not work. Claimant returned to  work on May 23, 
1938, and worked until June 15, 1938, when she was admitted 
to the employees’ hospital at  the Chicago State Hospital on 
her complaint of vaginal bleeding and abdominal pain of 
several months’ duration and her statement that ,she had been 
kicked on April 13, 1938. 

Claimant was paid for  the period during which she 
worked from May 23rd to the time of her admission to  the 
hospital. 

Claimant’s contention is that on the day she was injured 
she. went to  take care of a patient, and was kicked in the 
abdomen by the patient who was lying on a bed; that said 
kick sent claimant reeling backward for twenty feet. 

Dr. Arthur H. Schoenwetter testified that he examined 
the claimant on January 24, 1939. Dr. Scheffler also testified. 

Claimant is asking for compensation for  25% loss of use 
of each of her feet, which is equivalent to  $621.68 plus $530.22, 
which represents compensation during the 402 days that she 
did not work because of her incapacity, plus $18.00 for oint- 
ments, or a total of $1,169.00. Of this sum $23.92 has been 
paid, leaving a balance of $1,145.08. 

Considering the record in its entirety, we are of the 
opinion that the State had due notice and proper demand for 
compensation has been made. The medical testimony as to  
the tumor and cancer is not at  all satisfactory. 

A lengthy hypothetical question was propounded to  each 
of the doctors. Dr. Schoenwetter in response to the hypo- 

. 

‘ 
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thetical question as to  whether he had an opinion concerning 
the facts presented on the question, testified that he did have 
such an opinion based upon a reasonable degree of medical 
certainty. He testified and said: “Well, an injury to a tumor 
causes hemorrhage into that tumor; hemorrhage and swelling 
of any part. As the hemorrhage and swelling aggravate it, 
it becomes enlarged, and becomes larger, because there is 
hemorrhage into the tumor from bleeding:. Immediate pain, 
and immediate vaginal hemorrhages will also aggravate the 
cancer of the cervix, due to the fact that bleeding, intra-uterine 
bleeding comes into the cervix. The cancerous cells cause 
more destruction to the part from time to time, and in that 
region, trauma, plus a factor of a weakened condition, and 

. hemorrhage would make it more susceptible. )’ This doctor 
also stated that the trauma described in the hypotlietical 
question might or could aggravate the fibroid tumor, and this 
physician was of the opinion that this fibroid tumor and 
cancer were in existence on April 13, 1936. 

The claimant sustained injuries because of burns received 
while she was in the hospital after she had been operated on 
for the removal of the cancer and the tumor, and compensa- 
tion is sought fo r  this reason. It is a well known fact that‘ 
a tumor and a cancer are ailments which are progressive in 
their nature. 

Dr. Scheffller also testified and he positively stated that 
her illness after April 13, 1938 was the result of the fibrpid 
of the uterus and the carcinoma of the cervix and not due to 
the kick. The lesion which was found in the operation had 
evidently been there for  a period of a t  least months or  a year. 
The kick was purely incidental in bringing attention to the 
presence of such lesion, and the bleeding was caused by a 
fibroid tumor in the uterus. 

The medical testimony is not sufficient upon which an 
award could be based. 

I In addition to  this, there is a certificate of Dr. Edward 
F. Dombrowski, Managing Officer of the Chicago State Hos- 
pital, given under date of December 22,1938. He quoted from 
the history obtained from the claimant herself at the time of 
her first admittance to  the hospital, and said that she had 
stated that about three months prior to the admittance she 
was struck in the abdomen by an inmate of the institution, 
but there is no record of any injury report having been made 
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at that time. Following this injury she went off duty and 
was under the care of a private physician for  a period of time 
not known t‘o this doctor and until the bleeding stopped. 
Without any further injury, the bleeding commenced again 
in May. This report states that at  the time of the admission 
of the claimant to the hospital, an examination revealed the 
presence of a large fibroid uterus and a lesion of the cervix 
of the uterus, suggesting the possibility of a cancer; that 
there was no visible evidence of trauma to  the abdominal wall. 
On August 6,1938, the operation was performed, and a tumor 
of the uterus mas removed, and a Group 3 cancer of the cervix 
was found, and because of the patient’s weakened condition, 
she was given several transfusions, and was discharged from 
the hospital on October 24, 1938. 

The medical testimony in this case on the question of 
cancer and tumor is not sufficient upon which we can base an 
award. Therefore, nothing can be allowed for the ointment 
that she purchased and nothing can be allowed for the burns 
to her legs, which were caused by the treatment of the tumor 
and the cancer. We feel, however, that the State did have 
sufficient notice for  claim for  compensation fo r  the seven 
weeks that elapsed following the time that she went to  her 
home and left her employment. We, therefore, make an award 
for seven weeks at $9.21 per week, being one-half of her 
weekly wage of $18.42, or $64.47, plus the sum of $18.00, being 

* the amount she paid to  a private physician, or a total award 
of $82.47, less $23.92, an overpayment, or $58.55. 

This award, being subject to  the provisions of an Act 
entitled “An Act Making an Appropriation to  Pay Compensa- 
tion Claims of State Employees and Providing fo r  the Method 
of Payment Thereof ”, (Illinois Revised Statutes, 1939, Bar 
Association Edition, Chapter 127, Pars. 180-181) , and being 
subject also to the terms of an Act entitled “An Act Making 
Appropriations to  the Auditor of Public Accounts for the 
Disbursement of Certain Monies Until the Expiration of the 
First Fiscal Quarter After the Adjournment of the Next 
Regular Session of the General Assembly’ ’, approved July 
1, 1939 (Session Laws 1939, page 117) ; and being, by the 
terms of the first mentioned Act, subject to the approval of 
the Governor, is hereby, if and when approval is given, made 
payable from the appropriation from the General Revenue 
Fund in the manner provided by the foregoing Acts. 
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(No. 3293-Claim denied.) 

TILLMAN BRADDY, BY AMANDA ANGELMIRE, HIS MOTHER AND NEXT 

FRIEND, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinim m a  aprii 9, 1941. 

Rehearing denied May I$, 1941. 

LEE ENSIL, for claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for  respondent. 

NEGLIGENCE-YeSpO%deUt superior. The doctrine of respondeat superior is 
not applicable to the State in the exercise of its governmental functions, and 
it is not liable for injuries to the person or damage to  property caused by 
the negligent o r  wrongful acts of its officers, agents or employees. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

Claimant, a minor, thirteen years of age, by Amanda 
Angelmire, his mother, and next friend, filed his complaint in 
this court asking for the sum of $10,000.00 in damages fu r  
personal in juries. 

I n  brief, the complaint charges that on January 30, 1938, 
the claimant, was on U. S. Highway 30 near Joliet, Illinois; 
that he was standing on the right-hand side of an automobile 
and was about to enter the same; that his mother was at  the 
steering-wheel; that a car owned by the State of Illinois, De- 
partment of Conservation, was negligently and carelessly , 
operated so as to strike the claimant, bruising him severely. 
The claimant suffered a fracture of his right leg. He was 
taken to a hospital and remained in a cast for  six weeks. He 
also charges a permanent injury to this leg, and that he has 
expended the sum of $131.04 in hospital and doctor bills on 
account of this injury. 

The claim is predicated upon the theory that the State 
of Illinois is liable for the negligent acts of its agents. 

This court has repeatedly held that the doctrine of re- 
spondeat superior does not apply to the State and the State 
is not liable for injuries to the person caused by the negli- 
gent or wrongful acts of its officers, agents or employees. 

Harmouz vs. State, 9 C. C. R. 26; 
Curry vs. State, 9 C. C. R. 6 ; 
Boyd vs. State, 9 C. C. R. 79; 
Cavatio vs. State, 9 C. C. R. 249; 
Powell vs. State, 9 C. C. R. 314; 
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Jenkiizs vs. State, 9 C. C. R. 439; 
England vs. State, 9 C. C. R. 59. 

This court has also held that it has jurisdiction to recom- 
mend an award only where the State would be liable in law 
or in equity in a court of general jurisdiction, if i t  were 
suable. 

Crabtree vs. State, 7 C. C. R. 207. 
The Attorney General has filed a motion to dismiss and 

for the reasons herein announced that motion must be sus- 
tained. Cause dismissed and award denied. 

(No. 2568-Claimant awarded $775.33.) 

ALVIN G. CAESAR AND STELLA CAESAR, AS JOINT TENANTS AND NOT AS 

TENANTS IN COBLMON, Claimants, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed M a y  19, 1941. 

F. J. TECKLENBURG, for claimants. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for  respondent. 

DAMAGE TO PROPERTY, NOT T-ABEN FOB PUBLIC usE-caused by  constructaon 
of puublzc improvement-what constztutes-nzeaawe of-proper elements o f .  
The issues involved herein are the same as those in Rule vs. STATE, No. 2570, 
post, this volume, and what was said therein is equally applicable and con- 
trolling herein. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

Since September 30, 1929, the claimants, Alvin G. Caesar 
m d  Stella Caesar, have been the owners as joint tenants of 
the following described property, to wit: Lot Six (6) in Block 
Six (6) in “Twelve Oaks”, in the City of Belleville, County 
of St. Clair and State of Illinois, according to  the plat thereof 
recorded in the Recorder’s Office of said St. Clair County 
(except a small triangular tract along the south side thereof). 

On December 4, 1926, the Board of Supervisors of St. 
Clair County adopted a resolution selecting a system of State- 
Aid roads in said County, which said resolution was approved 
by the Department of Public Works and Buildings of the 
respondent on January 7, 1927. 

Thereafter said Board of Supervisors selected as a part 
of said State-Aid system, a certain highway which extended 

I 
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in an easterly and westerly direction along the south property 
line of the claimants’ property, and which was laid out over a 
tract of land which had been previously owned by the South- 
ern Traction Company, but was not being used f o r  right-of- 
way purposes. 

On December 20, 1933, the said Department of Public 
Works and Buildings awarded a contract for  the construction 
of that part of said State-Aid Road which extended along 
the south line of claimants’ lot, which said road thereafter 
was known as S. B. I. Route No. 13. 

Said S. B. I. Route No. 13 was constructed in 1934, and 
in the construction thereof, there was a grade separation over 
the tracks of the Illinois Central Railroad Company. I n  con- 
nection with such grade separation, a viaduct was constructed 
over such tracks, with an embankment leading thereto, which 
started at grade near the center of Fifteenth Street and rose 
gradually to meet the west end of the viaduct, at  which point 
the elevation was 22 feet above the level of the natural ground. 
At the east end of the claimants’ lot the elevation was 11.3 
feet above the level of the natural ground. 

The highway right-of-way is 50 feet in width and the 
surface of the embankment consists of a concrete slab 20 
feet in width together with clay shoulders approximately four 
feet in width adjoining the concrete slab. The embankment 
slopes at  a steep angle to the southerly line of the claim- 
ants’ lot. 

Claimants’ loti has a frontage of 50 feet on Fifteenth 
Street, which street extends in a northerly and southerly di- 
rection. Such lot is 130 feet in length and there is an alley 
at the rear thereof. The lot is improved by a five-room frame 
bungalow with bath, basement and furnace, with a garage 
near the rear of the lot. 

Prior to the construction of the improvement in ques- 
tion, the garage was reached by way of the alley at the rear 
of the premises, but access to the alley was cut off by the 
embankment and at the the time of the construction of the 
highway improvement, the garage was turned around and 
raised! approximately two feet, doors were cut in the west 
side thereof and a driveway constructed from the front of 
claimants’ property along the southerly line thereof to such 
garage. The cost and expense of raising and turning the 

I 
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garage as. aforesaid amounted to $259.45 and was paid by 
the respondent. 

The paved portion of the highway is approximately thirty 
feet from claimants’ house. Claimants contend that the fair 
cash market value of the property has been depreciated by 
reason of interference with the access thereto, by reason of 
the discharge of water, debris and mud from the highway 
thereon, by reason of the vibration resulting from the traffic, 
which caused the cracking of the walls of the house ; by reason 
of noise and dust; and by shutting off the light, air and view 
from their premises ;-and also contended that they had been 
put to additional expense in filling up their lot and digging up 
various fiowers and shrubs, and had also suffered the loss of 
certain grape vines and fruit trees. 

The case of Jesse L. Rule, et al, No. 2570, decided at the 
present term of this court, involved damages to property in 
the same vicinity, and damaged by the same improvement. 
The facts in that case are much the same as in the case at bar 
and what we said in that case with reference to the legal ques- 
tions’ involved, applies with equal force to the present case. 
In  the consideration of that case, we said: 

‘ 

“Claimants’ right of recovery is and must be based upon the provisions 
of Section 13 of Article 2 of the Constitution of this State which provides 
that private property shall not be taken or damaged for public use without 
just compensation. 

“It is well settled that  i n  cases of this kind, that  is, i n  cases where private 
property is not taken, but is damaged for  public use, the proper measure of 
damages is tpe difference between the fair cash market value of the property 
unaffacted by the improvement and the fair cash market value thereof a4 
affected by it. Brand vs. Union Elevator Cod, 258 Ill. 133; Dept. of Public 
Works vs. Caldwell, 301 Ill. 342; Dept. of Public Works vs. McBrzde, 338 Ill. 
347. 

“It is also well settled that  the aforementioned constitutional provision 
was not intended to reach every possible injury that  might be occasioned by 
a public improvement, and that to warrant a recovery it must appear that  
there has been some direct physical disturbance of a right, either public 
or private, which the plaintiff enjoys in  connection with his property and 
which gives it an additional value, and that  by reason of such disturbance 
he has sustained a special damage with respect to his property in excess of 
that sustained by the public generally. Rigney vs. City  of Chicago, 102 Ill. 
64; I. C. R. €2. Co. vs. Trustees of Bchools, 212 Ill. 406; Illinoas Power and 
Light  Corporation vs. Talbott, 321 Ill. 538. 

“Also, in order to warrant a recovery, the damage must be different in 
kind from that  sustained by the people of the whole neighborhood. If it 
differs only in  degree from that  suffered in  common by the people of the whole 

- 
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neighborhood, the injury is not within the provisions of the Constitution. 
Citu of Winchester vs. Ring, 312 Ill. 544. 

“Also, that  the opinions of witnesses must be based on such elements as 
form a proper basis for the establishment of a depreciation in the fair  cash 
market value of the property, and remote speculative or contingent injuries 
cannot be considered, as such elements are not recognized by the law as 
elements entering into the damages which may be allowed. That is to say, 
depreciation in market value will. not sustain a claim for damages to land 
not taken unless such depreciation results from a cause which the law re- 
gards as a basis for damages. Illinois Power & Light Corpmation vs. Talbott, 
321 Ill. 538; Rockfoi-d EZedAc Co. vs. B r m m u n ,  339 Ill. 212. 

“Also, that in cases involving damage to land not taken the burden of 
proof is upon the  property owner to prove the damages claimed. 

Illinois Power & Light Corp.  vs. Barnett, 338 Ill. 499; 
East St .  Loziis Light Co. vs. Cohen, 333 Ill. 2:18; 
Illinois Powei- & Light  Corp. vs. Talbott, 321 111. 538. 

“In this case there is  no question but what the property of the claimant 
has been depreciated in value as the result of the construction of the im- 
provement, and the only question for our determination is the extent to  which 
the property has been depreciated as the -result of elements which the law 
recognizes as proper elements i n  cases of this kind. 

“The following have been recognized a s  proper elements of damage, 
to wit: 

1. Interference With the Right of Access. 
Rigney vs. City of Chicago, 102 Ill. 64; 
Barnard vs. Citv 01 Chicago, 270 111. 27; 
Lydy vs. City of Chicago, 356 Ill. 230. 

2. Interference With the Natural Drainage, and Casting Mud and Water 
Upon the Premises. 

Nev’ins vs. City of Peoria, 41 Ill. 502; 
City of BloonLiiagton vs. Biokaw, 77 Ill. 194; 
City of Bloonzington vs. Pollock, 141 Ill. 346; 
Fleming vs. E.  J. & E.  Ry. Go., 275 Ill. 486. 

Interference With the Right to Have Light and Air From the Public 
Highway Unobstructed By Any Encroachment. 

Fiold, et al. vs. Burling, 149 Ill. 556; 
Bar?mrd vs. City of Chicago, 270 Ill. 27; 
Geistlcy vs. Globe Wernecke Co., 340 Ill. 270. 

0 

3. 

“In a number of railroad cases our Supreme Court has held tha t  as to 
abutting property owners, the noise and vibration of passing trains; and the 
casting of smoke, dust, ashes and cinders upon the premises in a considerable 
amount, are proper elements of damage. 

Nix vs. C.  P. & H t .  L. Ry. Ca, 137 111. 141; 
C. M. & St .  P. Rv. Co. vs. Dal-ke, 148 Ill. 226; 
C .  P. & St. L. Rv. Go. vs. Leah, 152 Ill. 249; 
I. C. R .  R. Go. vs Tzwner, 194 Ill. 575; 
Calumet, etc. Dock Co. vs. Morawitz, 195 Ill. 398; 
I. C. R. R. Go. vs. Tircstees of Schools, 212 Ill. 406. 

“In the case of Aldrich vs. Metropolitan, etc., Elevated Rdilway Co., 195 
Ill. 456, the railroad did not abut upon the plaintiffs property, and aIthough 
some of the counts of the declaration stated a good cause of action, the  court 
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held that the evidence failed to show any direct physical disturbance of any 
right, public or private, which the plaintiff enjoyed in connection with her 
proper’ty, and that  the damages which she sustained were of the same kind 
as those eustained by the general public, and that therefore she was not 
entitled to recover therefor. 

“Our attention has not been called to any case in which noise, fumes or 
dust arising from the usual automobile traffic upon a State Bond Issue Route 
have been considered proper elements of damage;-and under the evidence 
in this case we do not consider them such.” 

Three witnesses testified as experts on behalf of the 
claimants, and stated that in their opinion the fair cash mar- 
ket value of the claimants’ property prior to the construction 
of the improvement was $4,275.33; that the fair cash value 
of the property after the construction of the improvement 
was $3,500.00; and that the property depreciated in value as 
the result of the construction of the improvement in question, 
to the extent of $775.33. No testimony was offered by the 
respondent on the question of the extent of the damage to  
claimants ’ property. 

The courQ viewed the premises and we believe that the 
evidence in the record supports the opinions of the claimants’ 
witnesses that the property was depreciated in value as the 
result of the construction of the improvement in the amount 
of $775.33. 

The evidence shows that the property in question is en- 
cumbered by a mortgage to  Belleville Savings Bank, Trustee, 
dated September 30, 1929, securing one note in the principal 
sum of $3,500.00; that on September 30, 1939, there was due 
the full amount of the principal of such mortgage, and interest 
in the amount of $105.00; that said mortgage on November 19, 
1929,’was assigned to  Eleanor N. Gundlach, R. F. D., Belle- 
ville, Illinois, and that she is now the legal holder and owner 
of said note and the mortgage securing the same. 

Award is therefore entered in the amount of Seven Hun- 
dred Seventy-five Dollars and Thirty-three Cents ($775.33), 
payable to Alvin G. Caesar, Stella Caesar, and Eleanor M. 
Gundlach. 
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(No. 3370-Claim denied.) 

WILLIAX J. HOWARD, INC., A CORPORATION, Claimant, us. STATE OF 

ILLINOIS, Respondent. 
Opinian filed March 12, 19u. 

Petition for rehearing denied May 13, 1941. 

FRANCIS C. BLAIR, for  claimant. 

GEORGE l?. BARRETT, Attorney General; MAURICE J. WALSH 
and MURRAY E”. MILNE, Assistant Attorneys General, for 
respondent. 

CoNTRAcas-performance of delayed by failure OJ’ other contractor to com- 
plete preceding work-clazm for damages resultzng--award dented where no 
provision in contract for. Parties to a written contract are  bound by the 
terms thereof and where it is provided therein that party shall not com- 
mence performance until another contractor employed to  perform preceding 
work has completed same, there i s  no breach of contract where such pre- 
ceding contractor delays in the performance of such work, where the State 
was not responsible for  such delay, and if damage results therefrom the 
State is not liable therefor in  the absence of any provision in the contract for 
payment. 

MR. JUSTICE YANTIS delivered the opinion of the court: 
William J. Howard, Inc., an Illinois corporation with 

principal offices in Chicago, filed its claim April 8, 1939 seek- 
ing an award of Seven Hundred Sixty-six and l2/100 ($766.12) 
Dollars for alleged loss and damages due to delayed perform- 
ance in the painting of bridges alleged to have resulted 
through the fault of respondent. 

The claim represents that on February 2, 1937 it entered 
into a contract with the Department of Public Works and 
Buildings of Illinois f o r  the painting of four  bridges; that the 
contract contained the following provision under the heading 
of “Special Provisions”, “Order of Work. No bridge shall 
be painted until the contractor for Section 2-D has completed 
the concrete floor slab.” 

That the said floor slab so specified in Section 2-D was 
officially completed by the contractor on August 3, 1938; that 
prior to  the official completion of such floor slab, claimant was 
informed by letter on July 9, 1938 that the contractor had 
completed the floor slab on three of the bridges of said project 
and expected to finish concreting the fourth bridge on July 
16, 1938, and that claimant might start its paint crew any 
time thereafter. 
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That subsequent to the execution of its contract and after 
receiving the above letter, claimant began its work on July 25, 
1938 and complied with all the terms thereof, and that all the 
work called fo r  under the contract was completed by it on 
October 5, 1938; that it thereupon submitted its bill to re- 
spondent for Two Thousand Three Hundred Forty-four and 
73J100 ($2,344.73) Dollars; that respondent has paid the sum 
of Two Thousand One Hundred Ten and 26J100 ($2,110.26) 
Dollars, leaving a balance of Two Hundred Thirty-four and 
47J100 ($234.47) Dollars, which has been tendered to claim- 
ant, but which the latter has rejected until its claim for 
damages and loss under the contract has been determined by 
the court. The admitted balance of Two Hundred Thirty-four 
and 47J100 ($234.47) Dollars is not involved in this claim. 

Claimant further contends that although its contract pro- 
vided for no certain date upon which the preliminary work or  
concrete slab work on bridges should be completed,” that 
nevertheless on October 2, 1936, at which time bids fo r  the 
several types of work including the painting were submitted 
and opened, said bids for said sections each contained a stated 
number of days during which time work covered by each 
section was to  have been completed, to-wit: Section 2-B, 150 
days, Section 2-E, 70 days, and.Section 2-D, 95 days, o r  a total 
of 215 days (approximately seven months) ; that based upon 
these statements of time so specified by respondent within 
which the work to be done prior to the painting was to be 
completed, claimant was led to  believe that respondent pro- 
posed to  and would accept such bids and would see that such 
preliminary work prior to the painting was started and 
progressed in accordance with stipulated time periods, so that 
all slab structure and concrete slab work would be completed 
in ample time for claimant to begin its work under Section 2-P 
not later than October 1, 1937 and might thus complete its 
painting work during that year. 

Claimant further contends that at  the time of the execu- 
tion of the contract and claimant’s completion‘ thereof, the 
union scale of Journeymen Painters in the Springfield District 
was $1.25 per hour, and that claimant’s contract price was 
figured on that basis; that at the same time the rate in the 
Chicago District was $1.66 2J3 per hour; that during the 
month of January, 1938, a new rule was adopted by such 
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union that regardless of local affiliation, no journeyman 
painter would be permitted to  work in excess of thirty (30) 
hours per week and in accordance with the rules adopted by 
the union to work within the United States, and that con- 
tractors mould have to pay the highest scale provided by the 
local union nearest the site of the work or  within whose juris- 
diction the contractor’s main office was located. That on 
November 27, 1936 respondent rejected the bids previously 
submitted on substructure work (Section 2-B), and that new 
bids on such substructures were not rece wed by respondent 
until January 8th, 1937, and the contract therefor was not 
executed until January 18, 1937, thereby causing a delay of 
over three and one-half (3Y’) months in the commencement 
of such substructure work; that claimant did not know of 
such new bids and the resultant delay, until long after its 
contract for painting had been accepted by respondent; that 
such.substructure work was not actually begun until March 
8,1937 and was not completed until November 15, 1937, being 
a period of two hundred fifty-three (253) days from the com- 
mencement of the work and ninety-eight (98) days after the 
time granted by extension; that such delay was caused by 
respondent’s failure to  secure the necessary right-af-way for  
the completion of such, work. 

The claim further recites that claimant is informed and 
believes that the instructions given by respondent to  the con- 
tractor for substructure work specifically provided that the 
respondent should not be liable in damages to the contractor 
for any delay or  failure to  secure proper right-of-way neces- 
sary for the commencement or  completion of his section of the 
work, but that no such instructions or reEervation was given 
or  made by respondent in accepting the bid of claimant or 
others on other sections of such project; that because of the 
delay to  secure right-of-way, your claimant although at  all 
times ready and willing during the year 1937, could not com- 
mence its work under Section 2-P of said project until July 
25, 1938, being a period of six hundred sixty-one (661) days 
(1 yr. 10 months) after the opening of the bids on said proj- 
ect, and a year and six months after such contract was 
awarded to  claimant; that such lapse of time was unneces- 
sary, and unreasonable and not intended lor contemplated by 
claimant o r  respondent at the time its contract mas entered 
into, and that such delay resulted in the damages stated; that 
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the delay which prevented claimant from commencing its 
work until July 25, 1938, compelled it to  pay $1.66 2/3 per 
hour for Union labor employed instead of $1.25 per hour; 
that in addition, it was allowed to work its men only six hours 
per day instead of eight hours as had been the rule of the 
Union prior to January, 1938; that the delay in time also com- 
pelled claimant to  employ men from the Springfield District, 
who, because of their lack of training, had to be trained by 
claimant on the job. 

The Bill of Particulars recites the specific damage as the 
difference between $1.66 2/3 per hour and $1.25 per hour fo r  
1,527 man hours-$636.25. Insurance and Social Security on 
$636.25 increased wages-$129.87-total amount of claim, 
$766.12. 

Respondent’s position is that there was no undue or  un- 
reasonable delay in the prior construction work; such delays 
as took place were provided for by the contract and that 
there is no proof in the record establishing that the greater 
expenses incurred by claimant were caused by any delay 
which did take place; and further that claimant should have 
protected himself against such damage as now complained of 
by insisting on a provision in the contract to protect it. 

Before claimant could perform the painting work, re- 
quired under its contract, it was necessary that all construc- 
tion and concrete work should be finished. The preliminary 
contracts fo r  the latter work had protecting provisions, there- 
in against delays in obtaining right-of-way. No commence- 
ment or final date was fixed for the commence of work by 
claimant under its contract, other than the following pro- 
vision: “Order of work. No bridge shall be painted until the 
contractor fo r  Section 2-D has completed the concrete floor 
slab. 7 ?  

. It appears from the record that claimant was notified 
when the preliminary work was out of the way and the time 
had arrived at  which claimant could begin his work. There 
was no provision in the contract by which he could anticipate 
protection against the raise in wage incident to  a change of 
union scale of pay or union change in working hours. Any 
damage which claimant suffered resulted directly from such 
changes, and not from any violation of the terms of the con- 
tract by the State. 
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“Where a contract provides that certain contract work shall not com- 
mence until a preceding contractor has progressed to  a certain point in  con- 
struction, the subsequent contractor cannot claim damages caused by delay 
in erection where the State did not cause the delay.” 

O’Keefe vs. The Btate, 10 C. C. 480. 

An award is denied and the claim is hereby dismissed. 

(No. 3584-Claimant awarded $66.’78.) 

INSURANCE EXCHANGE BUILDING CORPORATION, AN ILLINOIS CORPORA- 
TION, Claimant, us. STATE OF ILLINOIS, Respondent. 

Opinion filed Mau 1.9, 194l. 

PAM, HURD & REICHMANN, for claimanl,. 

GEORGE F. BARRETT, Attorney General ; JAMES W. BREEN, 
Assistant Attorney General, for respondeat. 

SnPPuEs-service-lapse of appropriation out of which  could be paid-- 
when. award may be made for amount due therefor. ‘Where it is undisputed 
that claimant furnished service to  the State, as contracted for by it, and 
that appropriation out of which amount thereof could be paid lapsed before 
payment was made, an award may be made for the reasonable value of such 
service, on claim filed within a reasonable time. 

MR. JUSTICE YANTIS deliiered the opinion of the court : 

Claimant filed its claim herein on February 7, 1941, al- 
leging that under date of July l, 1937 claimant and respond- 
ent, through the office of Hon. C. E. Black, then Adjutant 
General of Illinois, entered into a written lease for certain 
premises known as 1560 Insurance Exchange Building, Chi- 
cago, for a term of two years from date, at an annual rental 
of Seven Hundred Nine and 50J100 ($709.50) Dollars, pay- 
able monthly, with option for renewal and privilege of can- 
cellation by respondent on thirty days’ notice. The Lease 
was renewed for two years beginning July 1, 1939 and was 
cancelled as of December 16, 1940. In  the final settlement 
of accounts, it appears from a report by Hon. Leo M. Boyle, 
now Adjutant General of Illinois, that the monthly rental 
for the period of July, 1937 in the sum of Fifty-nine and 
13J100 ($59.13) Dollars was not paid, and that a bill of Seven 
and 65/100 ($7.65) Dollars for  electricity furnished said 
quarters at the latter’s expense, also remains nnpaid; that 
the appropriation out of which said payments might have 

- 
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been made has lapsed; that the State of Illinois received the 
benefit thereof under duly authorized contracts and that the 
claimant is entitled to payment therefor. 

An award is therefore hereby made in favor of Insurance 
Exchange Building Corporation, claimant herein, in the sum 
of Sixty-six and 781100 ($66.78) Dollars. 

(No. 2569-Claim denied.) 

ALFRED H. OETTING, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed iMay 13, 19W 

F.'J. TECELENBURG, for claimant. 

GEOEGE F. BARRETT, Attorney General; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

DAMAGE TO PRoPmm-alleged t o  have resulted f r m  comtruction of public 
improvement-what must  be proven t o  just i fy  award. Where private prop- 
erty is not taken for public use, but it is claimed that  same has been damaged 
by reason of construction of public improvement, the proper measure of such 
damages, if any, is the difference between the fair, cash market value Of 

the property just prior t o  the time of the making of the improvement and its 
fair, cash market value just after completion, and if no difference in  value is 
proven no award can be made. 

SAiXE-Same-bUrden of proof on  claimant to  sustazn. Claimant must  
prove by a preponderance of the evidence the decrease of the value of his 
property as the result of the public improvement. 

SAME-interference w i t h  access t o  property, proper element of-not corn 
clusive of right to  award. While interference with access to private property, 
resulting from construction of public improvement, is a proper element of 
damages, it is not conclusive of the  right to an award, and if notwithstand- 
ing such interference, the fair, cash market value of the property is as great 
just  after completion of improvement as it was just prior thereto, no damage 
has been proven and no award can be made. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

From the complaint and the amended complaint herein, 
it appears that claimant is the owner in fee of Lot Sixty-six 
(66) in Abend's South Belleville Subdivision in and adjoin- 
ing the City of.Belleville, St. Clair County, Illinois; that said 
lot is just outside of the city limits of said City of Belleville- 
that pursuant to a resolution adopted by the Board of Super- 

' visors of St. Clair County a t  the December, 1926 meeting of 
said Board, the public highway adjoining the aforementioned 
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lot on the south was designated as a part of the system of 
State Aid Roads in said County; that thereafter said route 
was duly accepted by the Department of Public Works and 
Buildings of the respondent and was known as S. B. I. Route 
No. 13; that on, to wit, December 20, 1933, the respondent 
entered into a contract with certain contractors for the grad- 
ing of said highway and the construction of a hard-surfaced 
roadway thereon, as a Federal Aid Project; that in the con- 
struction of said highway, the grade thereof along the south 
side of claimant’s lot was lowered seven ( 7 ‘ )  feet, and the soil 
was removed to within one foot of the south property line of 
said lot; that prior to the time of the grading of said street, 
same was on a level with the surface of said lot, and‘that as 
the result of such grading, the said lot became inaccessible 
from said street; that the respondent after lowering the grade 
of the street along the south line of claimant’s property, also 
lowered the grade and surface OP the street cn the east side 
of said lot;- as a result of which the usual means of ingress 
and egress to and from said lo t  is obstructed; that the em- 
bankment along the north line of said s. B. I. Route No. 13 
is being gradually washed away by the rains, and claimant’s 
property will be further damaged unless a retaining wall is 
constructed without delay ;-all to the damage of the plain- 
tiff in the sum of Two Thousand Dollars ($2,000.00). 

The evidence shows that the aforementioned lot  of the 
claimant is located at the northwest corner of the intersection 
of two highways, m e  originally known as Eleventh Street, 
but now known as S. B. I. Route No. 13 (and sometimes as the 
South Belt Line), and the other known as Charles Street; that 
said S. B. I. Route No. 13 (Eleventh Street) extends in an 
easterly and westerly direction along the south side of claim- 
ant’s lot; that Charles Street extends in a northerly and 
southerly direction along the east side of c;aid lot; that there 
is an alley along the west side of said lot; that claimant pur- 
chased said lot in 1928; that such lot is improved by a two- 
story brick dwelling house which was built over sixty-five 
years ago and is situated on a hill or  knoll; that along claim- 
ant’s south property line, a t  a point fifteen feet west of the 
house, there are two coal sheds, and at a point twenty feet 
west of said coal sheds there are four frame garages which 
extend in a westerly direction to  the alley which constitutes’ 
the west boundary line of the property. 
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The residence of the clainiant fronts on Charles Street, 
but the entrance to  the coal sheds and garages is from 
Eleventh Street. 

The buildings are so constructed that the south side of 
the house, as well as the south side of the coal sheds and 
garages, are immediately adjoining the property line, that is 
to say, the house, coal sheds and garages are so constructed 
that the south side thereof is right up to  the north line of 
S. B. I. Route No. 13. 

The evidence relative to the grade of said street prior to  
the construction of the hard-surfaced roadway thereon, and 
the extent of the lowering of the grade of such street does not 
substantiate the allegations of the complaint, but shows that 
in the construction of said S. B. I. Route the grade of the 
center line of said street mas made one and two-tenths feet 
lower than it previously had been; that the travelled portion 
of the roadway was widened, however, and the embankment 
was extended to within a point four feet south of the claim- 
ant’s house, being eight to  ten feet closer than it previously 
had been, so that it appeared that the grade had been lowered 
considerably more than it actually had been. 

The evidence also shows that the grade of Charles Street 
was lowered to  the extent necessary for it to  meet the lower 
grade of said S. B. I. Route. 

There is no question but what the construction of said 
S. B. I. Route interfered to a certain extent with the access 
to claimant’s property. 

The evidence also shows that prior to  the construction 
of said State Bond Issue Route, the claimant received ap- 
proximately $25.00 per month rent for  the residence, mliereas 
subsequent to the construction of said route he received but 
$18.00 per month; also that prior to the construction of said 
improvement, each of said garages rented fo r  $2.00 per 
month, and that subsequent thereto claimant was unable to  
rent the same. 

There was some testimony to  the effect that the vibra- 
tion resulting from the heavy traffic on such State Bond Issue 
Route caused some damage to  the ‘dwelling, and rendered it 
less desirable fo r  renting purposes. 

Claimant’s right to an award is based upon the provi- 
sions of Section 13 of Article 2 of the Constitution, which 
provides that private property shall not be taken or  damaged 
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fo r  public use without just compensatio:n. Our courts have 
held in numerous cases khat where property is not taken but 
is damaged f o r  public use, the correct measure of damages is 
the difference between the fair cash m,arket value of the 
property unaffected by the improvement and the fair cash 
market value thereof as affected by it. (Departmerzt of Public 
Works vs. McBride, 338 Ill. 347 ; Departmerzt of Pzcblic Works 
vs. Caldwell, 301 Ill. 242; B r m d  vs. Urziorz Elevator Co., 258 
Ill. 133.) 

Also that depreciation in market value will not sustain a 
claim for damages to land not taken, unless it is from a cause 
which the law regards as a basis for dama#ges. (Illirzois Power 
a.nd Light Corporatiorrz vs. Talbott, 321 Ill. 538 ; Rockford 
Electric Co. vs. Browmar, 339 Ill. 212.) 

There is no question but what interference with the 
means of access to  the property, and a decrease in the income 
derived from the property are elements to  be considered in 
determining whether there has been a decrease in the fair 
cash market value thereof. However, the existence o i  such 
elements is not conclusive of the right of the claimant to  an 
award, for the reason that notwithstanding the existence of 
such elements, there may have been no reduction in the fair 
cash market value of the property. If the construction of the 
improvement in question has resulted in an increase of the 
market value of said property, o r  if the niarket value thereof 
remains the same, the plaintiff is not entitled to an award 
for the reason that the property has not been damaged with- 
in the meaning of that  word as used in the constitutional 
provision. 

Prior to the construction of the improvement in ques- 
tion, claimant’s property was used fo r  residence purposes 
only, and it requires no stretch of the imagination to envision 
a condition where the property as the result of the improve- 
ment might produce less income for residence purposes, but 
become more valuable for business purposes;-and the con- 
trolling factor in this case is whether there has been a de- 
crease in the fair cash market value thereof as the result of 
the construction of the improvement. 

Claimant produced two witnesses who testified as experts 
on the question of damages. One witness gave it as his 
opinion that the property was worth $2,300.00 prior to the 
construction of the highway, and $1,000.00 after the construe- 

~ 

. 
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tion thereof. Such witness, however, stated that the prin- 
cipal reason for  such depreciation in value was the necessity 
of constructing a retaining wall and fence on the south side 
of the premises and the moving of the garages and sheds so 
that access could be had thereto, and stated also that he did 
not take into consideration the rental value of the residence 
subsequent to the construction of the highway, as he did not 
consider that a material point. 

The other witness testified that in his opinion the prop- 
erty was of the value of $1,800.00 prior to  the construction of 
the improvements and $1,000.00 subsequent to  the construc- 
tion thereof, and apparently based his opinion largely upon 
the necessity of constructing a retaining wall. 

The respondent produced three witnesses who testified 
as experts on the question of the valuation of the property 
prior to and immediately after the construction of the im- 
provement in question. Each of such witnesses gave it as 
his opinion that prior to the construction of the improvement 
in question, the property was worth $1,600.00, and that im- 
mediately after the construction of such improvement, it was 
of the same value, that is, that there had been no depreciation 
in the market value of the property as the result of the con- 
struction of such improvement. One of such witnesses had 
at  one time owned the property, and testified that he pur- 
chased it'and sold it for $1,600.00. 

The court viewed the premises, and considering all of 
the evidence in the record, the testimony of the several wit- 
nesses as to values, and the several elements considered by 
them in arriving at  their respective opinions, we cannot say 
that the claimant has sustained the burden of proof that his 
property has been damaged as the result of the construction 
of the highway in question, and award must therefore be 
denied. 

(No. 2570-Claimant awarded $700.00.) 

JESSE L. RULE AND FRANCIS M. RULE, AS JOINT TENANTS AND NOT AS 

TENANTS IN COMMON, Claimants, ws. STATE OF ILLINOIS, Respondent. 
Opinion filed M a y  13, 1941. 

F. J. TECKLENBURG, for  claimant. 
GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 

Assistant Attorney General, for respondent. 



DaMmE-to property not taken f o r  public use--caused by construction 
of p-ublic zmproveme?zt-nzeaszire of. Where private property is not taken 
for public use, but is damaged by reason of the con:;truction of a public im- 
provement, compensation may be had therefor and the proper measure of 
damages is the difference between the fair, cash market value of the prop- 
erty, unaffected by the improvement and its fair cash value, a s  affected by it. 

Sam- same- same- interference wzth access to  property, proper element 
of. A change in the grade of a street, in the construction of a public improve- 
ment, which results in interference with access to private property, is dam- 
age to property not taken for public use, within the meaning of the Constitu- 
tion and compensation may be had therefor. 

The questions before the court i n  this case 
were before this court in the  case of iwome, et al. vs. Btute, 8 Court of Claims 
Reports, 686 and fully discussed therein. 

Sam- same- same- same. 

MR. CHIEF JUSTICE HOLLERICH delivered the opinion of 
the court: 

At the time of the filing of the complaint herein, the 
claimants, Jesse L. Rule and Frances M. Ihle,  his wife, were 
the owners, as joint tenants, of the following described prop- 
erty, to wit: Lot numbered four (4) of b1oc.k numbered six (6) 
of “Twelve Oaks,” in the City of Belleville, County of St. 
Clair and State of Illinois, according to the plat thereof re- 
corded in the Recorder’s Office of said St. Clair County. Such 
lot has a frontage of fifty (50) feet on Fifteenth Street (which 
extends jn a northerly and southerly direction), is One Hun- 
dred Thirty (130) feet in length, and has an alley at the rear 
thereof. 

On August 2, 1939 the claimants conveyed the above 
described property by warranty deed to Elizabeth Roede- 
sheimer, but in the deed of conveyance the claimants speci- 
cally reserved their claim against the State of Illinois for 
damage to  said premises on account of ,the construction of 
the highway and embankment described in the complaint 
herein. Consequently, any award which may be made herein 
must be made to the claimants, notwithstanding the aforemen- 
tioned conveyance to Elizabeth Roedesheimer. 

On December 4, 1926 the Board of Supervisors of St. 
Clair County adopted a resolution selecting a system of State- 
aid roads in said County, which said resolution was approved 
by the Department of Public Works and 13uildings of the re- 
spondent on January 7, 1927. Thereafter said Board of 
Supervisors selected, as a part of said State-aid system, a cer- 
tain highway which extended in an easterly and westerly di- 
rection along the north property line of the claimants’ prop- 
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erty, and which was laid out over a tract of land which had 
been previously owned by the Southern Traction Company 
but was not being used for  right-of-way purposes. 

On December 20, 1933 the said Department of Public 
Works and Buildings awarded a contract for the construction 
of that part of said State-aid road which extends along the 
north line of claimants’ lot, which said road thereafter was 
known as S. B. I. Route No. 13. 

Said S. B. I. Route No. 13 was constructed in 1934, and 
in the construction thereof, there was a grade separation over 
the tracks of the Illinois Central Railroad Company. In con- 
nection with such grade separation, a viaduct was constructed 
over such tracks, with an embankment leading thereto, which 
started at grade near the center of Fifteenth Street and rose 
gradually to meet the west end of the viaduct, at  which point 
the elevation Gas twenty-two (22) feet above the level of the 
natural ground. a t  the east end of the claimants’ lo t  the 
elevation was 11.3 feet above the level of the natural ground. 

At a point on the highway about fifty-six (56) feet east 
of the east line of Fifteenth Street a concrete retaining wall 
was constructed by the respondent. Such retaining wail was 
approximately fourteen (14) inches in height at the wed end 
thereof and increased in height to  eight (8) feet at the east 
line of the claimants’ lot extended in a northerly direction. 

The foundation for the retaining wall approximately eo- 
incides with the north property line of claimants’ lot. The 
main body of such retaining wall is from twenty-two (22) to 
twenty-four (24) inches north of claimants’ north property 
line, and extends in an easterly direction to  a point twenty 
(20) feet east of the east lot line, being to  the east side of the 
alley at the rear of claimants’ property, as a result of which 
access through the alley is entirely obstructed. 

Claimants’ lot is improved by a frame five-room-and- 
. basement bungalow, having a bathroom, but no fixtures 
therein. At the rear of the lot there is a chicken house and 
outdoor toilet. The dwelling house was constructed in 1924, 
is located about 8.3 feet south of the north property line; is 
38 feet long and 28 feet wide, and has a 71/-foot porch which 
extends across the entire front of the house. The house is 
in good condition and is equipped with furnace, electricity, 
gas and water, and is situated about 24 feet from the concrete 
pavement. 
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Claimants contend that by reason of the construction of 
the improvement in question, access to  their premises has 
been interfered with, the foundation walls of the house have 
been cracked, whereby the water seeps through; the walls of 
the house have become cracked as the result of vibration from 
the traffic; water, slush and mud wash onto the claimants’ 
premises in wet weather; and in dry weather dust from the 
highway blows onto the premises and requires them to  keep 
the windows closed, and that by reason thereof, the fair cash 
market value of their property has decreased Fifteen Hundred 
Dollars ($1,500.00). 

There is little dispute about the facts in the case, and 
the principles of lam covering such facts have been quite well 
established by repeated decisions of our courts. Claimants’ 
right of recovery is and must be based upon the provisions of 
Section 13 of Article 2 of the Constitution of this State which 
provides that private property shall not be taken or dam- 
aged for public use without just cornpens. t’ ion. 

It is well settled that in cases of this kind, that is, in cases 
where private property is not taken, but ir3 damaged for pub- 
lic use, the proper measure of damages i s  the difference be- 
tween the fair cash market value of the property unaffected 
by the improvement and the fair cash market value thereof 
as affected by it. ( B r m d  vs. Ustion. Elevator Co., 258 Ill. 133; 
Departmelzt of Public Works vs. Caldwell, 301 Ill. 342; De- 
partmewt of Public Works vs. McBride, 338 Ill. 347.) 

It is also well settled that the aforementioned constitu- 
tional provision was not intended to reach every possible 
injury that might be I occasioned by a public improvement, 
and that to warrant a recovery it must appear that there has 
been some direct physical disturbance of a right, either public 
o r  private, which the plaintiff enjoys in connection with his 
property and which gives it an additional value, and that by 
reason of such disturbance he has sustained a special damage 
with respect to  his property in excess of‘ that sustained by 
the public generally. (Riglzey vs. City  of Chicago, 102 Ill. 64; 
I. C. R. R. Co. vs. Trustees of Schools, 212 Ill. 406; Illiizois 
Power alzd Light Corporation vs. Talbott, 321 Ill. 538.) 

Also, in order to warrant a recovery, the damage must 
be different in kind from that sustained by the people of the 
whole neighborhood. If  it differs only in degree from that 
suffered in common by the people of the whole neighborhood, 
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the injury is not within the provisions of the Constitution. 
(City of Winchester vs: Ring, 312 Ill. 544.) 

Also, that the opinions of witnesses must be based on 
such elements as form a proper basis f o r  the establishment 
of a depreciation in the fair cash market value of the prop- 
erty, and remote speculative or contingent injuries cannot be 
considered, as such elements are not recognized by the law 
as elements entering into the damages which may be allowed. 
That is to say, depreciation in market value will not sustain a 
claim for damages to land not taken unless such depreciation 
results from a cause which the law regards as a basis for 
damages. (Illimois Power d LigW Corporation vs. Talbott, 
321 Ill. 538; Rockford Electric Co. vs. Browmm, 339 Ill. 212.) 

Also, that in cases involving damages to land not taken 
the burden of proof is upon the property owner to. prove the 
damages claimed. (Illimois Power & L i g h t  Corporation vs. 
Barmett, 338 Ill. 499; East St. Louis Light Co. vs. Cohem, 333 
Ill. 218; Illinois Power & Light Corporation vs T'aZbott, 321 
Ill. 538.) 

In this case there is no question but what the property 
of the claimant has been depreciated in value as the result of 
the construction of the improvement, and the only question 
for our determination is the extent to  which the property has 
been depreciated as the result of elements which the law rec- 
ognizes as proper elements in cases of this kind. 

The following have been recognized as proper elements of 
damage, to wit: 

~ 

1. Interference With the Right of Access. 
Rigney vs. Czty of Chicago, 102 111. 64; 
Barnard vs. City  of Chicago, 270 Ill. 27; 
L y d y  vs. City  of Chicagd, 356 111. 230. 

2. Interference With the Natural Drainage, and Casting Mud and Water 
Upon the Premises. 

Nwans vs. City of Peoria, 41 Ill. 502; 
City  of Bloomington vs: Brokaw, 77 111. 194; 
City of Bloomimgton. vs. Pollock, 141 111. 346; 
Fleming vs. E. J .  d E. R y .  Go., 275 Ill. 486. 

3. Interference With the Right to  Have Light and Air From the Public 
Highway Unobstructed By Any Encroachment. 

Field, et al. vs. Barling, 149 Ill. 556; 
Barnard vs. City of Chicago, 270 Ill. 27; 
Gerstley vs. Globe Wernecke Co., 340 Ill. 270. 

In  a number of railroad cases our Supreme Court has 
held that as to abutting property owners, the noise and vibra- 
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tion of passing trains and the casting of smoke, dust, ashes 
and cinders upon the premises in a considerable amount, are 
all proper elements of damage. 

N ~ x  VS. C. P. d St .  L. Ry. CO., 137 Ill. 141; 
C. M. d St .  P. Ry. Co. vs. Darke, 148 Ill. 226; 
C. P. d St. L. Ry. Co. vs. Leah, 1512 Ill. 249; 
I. C. R. R. Co. vs. Turmer, 194 Ill. 575; 
Calumet, etc. Dock Co. vs. Morawitx, 195 Ill. 398; 
I .  C. R. R. Co. vs. Trustees of Schools, 212 Ill. 406. 

In  the case of Aldrich vs. Met~-opolitam, etc. Elevated Ry.  
Co., 195 Ill. 456, the railroad did not abut upon the plaintiff's 
property, and although some of the counts of the declaration 
stated a good cause of action, the court held that the evidence 
failed to show any direct physical disturbance of any right, 
public or private, which the plaintiff enjoyed in connection 
with her property, and that the damages which she sustained 
were of the same kind as those sustained by the general pub- 
lic, and that therefore she was not entitled l;o recover therefor. 

.Our attention has not been called to any case in which 
noise, fumes or dust arising from the usual automobile traffic 
upon a State Bond Issue Route have been considered proper 
elements of damage;-and under the evidence in this case we 
do not consider them such. 

Three witnesses testified as experts on behalf of the 
. claimants and stated that in their opinion the claimants' 

property was damaged as the result of the construction of 
the improvement in the amount of $1,206.59. Three witnesses 
also testified as experts on behalf of the respondent and gave 
their opinion that the property had depreciated as the result 
of the construction of the improvement in the amount of 
$700.00. 

The court viewed the premises, and considering such view 
and the testimony of all the witnesses, and the elements con- 
sidered by them in arriving at  their several opinions, we be- 
lieve that the property of the claimants was depreciated in 
value as the result of the construction of the improvement in 
the amount of Seven Hundred Dollars ($700.00), and an 
award is therefore entered in favor of the claimants for such 
amount . 

' 
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(No. 3337-Claimant awarded $658.51.) 

HARRY E. JONES, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinaon $lad May 14, 1941. 

GEORGE W. DOWELL, for claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 

I Assistant Attorney General, for  respondent. 
WORKUEX’S COMPCKSATIOP\’ acT4,ohe.n award mny he made f o r  temporary 

total dzsability and serious and permanent dasfiguremertt. Where employee of 
State sustains accidental injuries, arising out of and in  the course of his 
employment, while engaged in extra-hazardous employment, resulting in ten-  
porary total disability and serious and permanent disfigurement to the head 
and face, an award may be made for compensation therefor, in accordance 
with the provisions of the Act, upon compliance by employee with the re- 
quirements thereof. 

SAME-no  provision in for partmi loss of hearing or partial pal-alyszs of 
the face. The only disabilities for which compensation can be paid under the 

provision in the Act authorizing payment for partial loss of hearing or partial 
paralysis of the face, no award can be made for compensation therefor. 

I 

I 

I 

I 
I 

I 

I 
I 

Workmen’s Compensation Act are those specified therein and there being no ~ 

I 

I 

MR. CHIEF JUSTICE H O ~ R I C H  delivered the opinion of I 

the court: I 
For some time prior to and on October 28, 1938 claimant 

was in the employ of the State of Illinois as a guard at Se- 
curity Hospital, Menard, Illinois, an institution for the in- 
carceration and treatment of the criniinal insane, and was 
working in the ward known as the violent ward. For more 
than a year prior to the last mentioned date he was paid 
$118.75 per month, and in addition thereto was furnished 
room and board svhich are considered of the value of $24.00 
per month. 

On the last mentioned date, about 8:30 o’clock A. M., 
while the claimant was taking a patient to his cell, the patient 
turned and struck him forcibly in the face and knocked him 
against the bars of a cell. The patient was about thirty years 
of age, over six feet tall, and of powerful build, and the claim- 
ant was struck so hard that he was rendered unconscious for  . 
about an hour and a half. He was taken to  the doctor’s office 
and mas first treated by Dr. Goldstein, a patient at the institu- 
tion. Thereafter Dr. Dick and Dr. McManus, institution doc- 
tors, took over the case. About 11:30 o’clock A. M. claimant 
was taken to the prison for an X-ray examination. Claimant 
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was then permitted to  go home, and upon his arrival at  home, 
his wife took him to Dr. S. I. Wald who (examined him and 
sent him home to bed, where he remained fo r  five days. He 
was then taken to see Dr. McManus relative to an operation, 
but Dr. MeManus refused to  consent to  the operation and said 
that it was dangerous and might result in more trouble. 

Claimant was off duty three months arid then went back 
to work and was given outside work at his former pay. 1Ie 
was paid in full during the time that he was off duty as afore- 
said. On March 25th he was taken sick with the flu and went 
home and remained in bed until May 2. He was then trans- 
ferred to  Joliet, but his physical condition mas such that he 
was unable to do the work. He gave out on the second day 
and had to  quit. On September 12, 1939 he started work for 
the WPA a t  $42.00 per month. 

From a report filed by Rodney H. Brandon on March 28, 
1941 it appears, homever, that during January, 1940 claimant 
again began work at  Menard and continued to  work and re- 
ceive his full pay of $118.75 per month for all of the time up 
to and including February, 1941; except that he only worked 
twenty-two days during the month of April, 1940. From 
claimant’s statement in open court it appeam that he is still 
in the employ of the respondent. 

Claimant complains of pain, dizziness in the head, head- 
aches, nervousness and a numb feeling about the point or 
place of injury to  the face, and claims that lifting or stooping 
over bothers him, and that he is unable to do the work he was 
able to do prior to the injury. 

Claimant filed his complaint herein on December 27, 1938 
and an amended complaint on February 7, 1939. In such 
amended complaint he asks for compensation under the pro- 
visions of the Workmen’s Compensation Act. for the follow- 
ing, among other items, t o  wit: fifty per cent (50%) loss of 
hearing of the left ear; fifty per cent (50%)  loss of sight of 
the left eye; partial paralysis of the left side of the face; and 
serious and permanent disfigurement to  the head and face. 

Claimant’s only right to  recover in this case is under the 
terms and provisions of the Workmen’s Cornpeiisation Act, 
and the only disabilities fo r  which compensation can be paid 
are those specified in the Act. The evidence fails to show that 
claimant has sustained the loss of 50% of the hearing of his 
left ear, but even if the evidence did disclose such fact, there 
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is nothing in the Compensation Act which authorizes an 
award for such disability, nor does such Act authorize the 
payment of compensation solely fo r  a partial paralysis of the 
face. 

The Compensation Act does provide for compensation for 
the loss of the whole or  any part of the sight of an eye, but 
the evidence in this case does not show any loss of vision and 
consequently no allowance can be made to claimant on that 
account. 

Claimant was temporarily totally disabled fo r  three 
months, but during that time he received payments of salary 
aggregating the sum of $260.49, which was in excess of the 
amount he was entitled to  receive under the provisions of the 
Compensation Act. 

Aside from the temporary total disability as aforesaid, 
and fo r  serious and permanent disfigurement to the face, the 
only disability for which claimant can claim compensation is 
for permanent disability, either total or partial. There is no 
claim for permanent total disability, and there is no evidence 
in the record upon which we can base an award for  permanent 
partial disability. 

Section eight (8), Paragraph (d)  of the Compensation 
Act provides as follows: 

“If, after the injury has been sustained, the employee as a result thereof 
becomes partially incapacitated from pursuing his usua1 and customary line 
of employment, he shall, except in the cases covered by the specific schedule 
set forth in Paragraph ( e )  of this section, receive compensation, subject to  
the limitations as to time and maximum amounts fixed in Paragraphs (b)  
and (h) of this section, equal to  fifty percentum of the difference between the 
average amount which he earned before the accident and the average amount 
which he is earning o r  is able to earn in some suitable employment or 
business after the accident.” 

From the record it appears that for approximately a year 
prior to March I, 1941 claimant has earned the same amount 
which he was earning prior to the accident. The record does 
not disclose his physical condition during such period, and 
consequently there is nothing in the record upon which we 
can base an award for permanent partial incapacity. 

Claimant testified in open court and appeared for exam- 
ination as to the nature and extent of the disfigurement to his 
face. 

Such examination disclosed a sunken left cheek bone, 
known in medical parlance as a Zygomatic arch, resulting in 
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a marked flatness or depression of that portion of the face; 
also a scar approximately two inches in length extending 
across the left eye brow diagonally down to  the left cheek 
bone. 

The aforementioned injury has resulted in an iiitermit- 
tent twitching of claimant’s left eye lid and the muscles of the 
left side of his mouth, which accentuate the disfigurement. 

Upon consideration of all of the facts in the case, we find 
as follows: 

That on October 28, 1938 claimant and respondent were 
operating under the provisions of the Workmen’s Compen- 
sation Act of this State; that on said date claimant sustained 
accidental injuries which arose out of anal in the course of 
his employment; that notice of the accident was given to said 
respondent and claim for  compensation on account thereof 
was made within the time required by the provisions of such 
Act; that the earnings of the claimant for the year preced- 
ing the accident were $1,713.00, and his average weekly 
wage was $32.94; that claimant at  the time of the injury was 
forty-eight years of age; and had one child under the age of 
sixteen years; that all necessary first aid, medical, surgical 
and hospital services were provided by the respondent, ex- 
cept as to  the services furnished by Dr. S. I. Wald; that 
claimant was temporarily totally disabled from the date of 
his injury as aforesaid to January 28, 1939, to wit, for a 
period of thirteen (13) weeks; that he has also sustained a 
serious and permanent disfigurement of the head and face; 
that he was compelled to and did incur expenses in the 
amount of $56.50 for medical services; that the sum of 
$260.49 has been paid by the respondent to apply on the com- 
pensation due the claimant as aforesaid. 

We further find that the claimant is entitled to have and 
receive from the respondent the sum of Fifteen Dollars 
($15.00) per week for thirteen (13) weeks’ temporary total 
disability, in accordance with the provisions of Paragraph 
(b) of Section eight (8) of the Workmen’s Compensation 
Act; also the further sum of Six Hundred Sixty-seven and 
SOJlOO Dollars for serious and permanent disfigurement to  
the head and face, payable in weekly installments of $15.00; 
also the sum of fifty-six Dollars and Fifty Cents ($56.50) for 
medical services of Dr. S. I. Wald as aforesaid, making in all 
the sum of Nine Hundred Nineteen ($919.00) Dollars;-from 
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, which must be deducted the sum of Two Hundred Sixty Dol- 
lars and Forty-nine Cents ($260.49) heretofore paid by the 
respondent as aforesaid, making a net amount remaining due 
the claimant of Six Hundred Fifty-eight and 5lJlOO ($658.51). 

We further find that all compensation due to the claim- 
ant as aforesaid has accrued a t  this time. 

Award is therefore entered in favor of the claimant, 
Harry E. Jones, for the sum of Six Hundred Fifty-eight and 
511100 ($658.51) Dollars, payable as follows: 

To the claimant, Harry E. Jones, the sum of Six Hundred 
Two and O l J l O O  ($602.01) Dollars. 

To the claimant, Harry E. Jones, for the use of Dr. S. I. 
Wald, the sum of Fifty-six and 50J100 ($56.50) Dollars. 

Total, Six Hundred Fifty-eight and 5lJlOO ($658.51) 
Dollars. 

This award, being subject to the provisions of an Act 
entitled “An Act Making an Appropriation to Pay Compen- 
sation Claims of State Employees and Providing for  the 
Method of Payment Thereof, ” (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180-181) 
and being subject also to  the terms of an Act entitled “An 
Act Making Appropriations to  the Auditor of Public Ac- 
counts for the Disbursement of Certain Monies Until the Ex- 
piration of the First Fiscal Quarter After the Adjournment 
of the Next Regular Session of the General Assembly,’’ ap- 
proved July 1, 1939 (Session Laws 1939, page 117) ; and be- 
ing, by the terms of the first mentioned Act, subject to  the 
approval of the Governor, is hereby, if and when approval 
is given, made payable from the appropriation from the Gen- 
eral Revenue Fund in the manner provided by the foregoing 
Acts. 
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(Nos. 3504, 3291, 3486, 3297, 3324, 3333, 3509, 3485, 3288, 3295, 3292, 3325, 
3296, 3374, 3507, 3505, 3481, 3508, 3378, consolidated. No. 3504-Claimant 
awarded $1,500.00; No. 3291-Claimant awarded $10,000.00; No. 34%- 
Claimant awarded $1,750.00 ; No. 3297-Claimant awarded $711.05; No. 3324 
-Claimant awarded $1,600.00 ; No. 33334la imant  awarded $2,300.00; No. 
3288-Claimant awarded $3,000.00; No. 3295-Claimant awarded $3,000.00; 

,No. 3292-Claimant awarded $8,000.00; No. 3296-Claimant awarded 
$3,500.00; No. 3374-Claimant awarded $4,200.00; No. 3507-Claimant 
awarded $12,000.00 ; No. 3481-Claimant awarded $9,000.00; No. 3508- 
Claimant awarded $25,000.00.) 

AGGIE NAUYOKS, No. 3504, EARL POLLOCK, ET AL., No. 3291, GEORGE R. 
JANNER, No. 3486, MARK WEDEL, ET AL., No. 3297, LOUISE C. LAW- 
RENCE, ET AL., NO. 3324, ROSE SOKOLOWSI~I, N O .  3333, RITE PRICE 
GASOLIND CO., NO. 3509, SPUR DISTRIBUTING CO., INC., No. 3485, 
MARTIN ANDRUSHAT, ET AL., No. 3288, MARY LANGVIN, No. 3295, 
NINA BRATTON WATKINS, ET AL., No. 3292, E. W. MATEIS, ET AL., 

No. 3325, ANNA ZELVIS, No. 3296, ROSE HALLCIRAN, No. 3374, LOUIS 

GOLDBERG, No. 3507, JOSEPH C. EFFINGER, ET AL., No. 3505, NELLIE 
RODGERS, No. 3481, CLAUDE H. OZIER, ET AL., NO. 3508, THEISS BROS. 
FEED COMPANY, No. 3378, Claimants, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed May 14, 1941. 

Xupplemental opinion, No. 8324, pled June 10, 1941. 

Petitions f o r  rehearing, Nos. 3229, 8325, 8505, 5509, denied June  10, 1941. 

P d i t i o n  for reh&ring, No. 8378, denied June  13, 1941. 

Petition for rehearing, No. 3485, allow0d J m e  13, 1941. 

H. GRADY VIEN, RALPH L. COOK, WILMER L. VOGT, F. E. 
MERRILLS, FRANK E. LICKHALTER, POPE & DRIEMEYER, BEASLEY 
& ZULLEY, KRAMER, CAMPBELL, COSTELLO & WIECHERT, THOS. 
L. FEKETE, P. K. JOHNSON, for claimants. 

OTTO KERNER and GEORGE F. BARRETT, Attorneys General ; 
GLENN A. TREVOR, Assistant Attorney General, for  re- 
spondent. 

DAMAGE TO PxoPEmY-not taken for  public use-caused by construction of 
public improwement-award m a y  be made for-meamre of. Where private 
property is not taken for public use, but is damaged by reason of the con- 
struction of a public improvement, an award may be made for such damage, 
and the proper measure thereof is the difference between the fair, cash mar- 
ket value of the p:operty unaffected by the  improvement and its fair  cash 
market value as affected by such improvement. 

SAME-samesame--what constitutes. Where private property is not 
taken for public use, but it is claimed that same is damaged by reason of 
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the construction of a public improvement, it is not essential to the right of 
recovery that there must be proof of a direct physical injury to the corpus 
or sabject of the property, but i t  is sufficient under the present Constitution 
of the State of Illinois, if it be proven that  there is a direct physical obstruc- 
tion or injury to the right of user, or enjoyment, as the result of which the 
owner sustains some special pecuniary damage in excess of that  sustained 
by the public generally. 

SAME-same-same-interference with ingress and egress p r o m  element 
of. Where the construction of a public improvement results in the destruction 
of or interference with the right of access of an  owner of private property, 
not taken for public use, to same, such destruction or interference is a proper 
element of damages, wcere value of property is depreciated by reason thereof. 

S A M E - s a m e - s a m e - s a h a t  constitutes. An obstruction or ,inter- 
ference with a public street, resulting from the construction of a public im- 
provement and which affects access to private property, not taken fo r  public 
use need not necessarily be in front of or contiguous to such property in 
order to constitute damage to property but an  award may be justified where 
it is proven that  such obstruction or interference directly produces a diminu- 
tion in the value of such property and not merely personal inconvenience to  
the  owner thereof. 

SAw+-same-same-loss of or inconvenience to  business-not damage to  
property-not proper element of damages. Inconvenience to or loss of busi- 
ness suffered by owners or lessees of abutting or other private property, not 
taken for public use, during the progress of work in the construction of a 
public improvement, do not constitute damage to property, within the mean- 
ing of the Constitution, but constitute a burden incidentally imposed upon 
private property adjacent to public work and no cause of action therefor 
arises against the State. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

The above designated claimants have heretofore filed 
their individual claims in this court, seeking awards f o r  
damages alleged t o  have been suffered by them on the prop- 
erties described in the respective complaints, by reason of 
the construction of two underpasses on that part of St. Clair 
Avenue in East St. Louis, Illinois, which forms a part of 

. U. S. Highway No. 66. The alleged damages claimed in the 
foregoing cases total $382,565.26. 

As the several causes of action all arise out of the same 
construction work, and as the same legal questions are pri- 
marily involved, counsel fo r  the several claimants and fo r  
respondent have agreed to a consolidation of the cases for 
general consideration by the court. 

It is not contended by either claimant that any of their 
property was taken by the improvement in question, but they 
are asking consequential damages on account of the change 
in grade, the interference with direct access to their proper- 

' 
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ties from St. Clair Avenue and the closing off of direct traffic 
past their respective properties. Action on these claims has 
been delayed because of legislative changes in the law appli- 
cable to the hearing of property damage claims and by the 
subsequent decision of our Supreme Court that such change 
in legislation was unconstitutional. 

The facts herein, so far as applicable to all of said 
properties, are as follows : 

The St. Clair highway improvement consists of two 
subways, one under the tracks of the Louisville and Nashville 
Railroad and of the Baltimore and Ohio Railroad and the 
other under the Pennsylvania Railroad tracks. The pavement 
under the subways is 44 feet in width, has retaining walls 
surmounted by concrete hand-rails 3 feet 3 1  inches high and 
ornamental lights, and service-drives 20 feet in width outside 
and adjacent to the head walls. An opening 80 feet in width 
extending between the ends of the hand-rails on both the 
north and south sides of the highway between the subways, 
has been left for access to the service drives. Pedestrian- 
subways and approach-steps have been provided a t  the north 
and south sides of each subway. The service-drives are all 
essentially the same grade as the previous surface of St. 
Clair Avenue. The latter is 104 feet 7 inches in width within 
the limits of construction, and the Division of Highways of 
Illinois confined all its construction, with the exception of that 
done on the railroad right-of-way to the existing street. St. 
Clair Avenue in East St. Louis runs in a northwesterly and 
southeasterly direction, but is generally considered and re- 
ferred to as running in an easterly and westerly direction. 
Accordingly, throughout the record the properties in question 
are referred to  as being on the south side or  on the north side 
of St. Clair Avenue, as the case may be. A plat filed as 
Claimants’ Exhibit No. 1 shows that claims have not been 
filed for all the properties facing St. Clair Avenue affected 
by the subw?ys; of the nineteen claims considered herein, fif- 
teen are for damages to the freehold and four are for dam- 
ages claimed by those holding a leasehold interest. 

All of this property is located in what is generally known 
as the Stock Yards District of East St. Louis. A large vol- 
ume of traffic goes into and out of the yards each day. A 
Highway Department survey in 1933 showed an estimated 
traffic of 13,200 vehicles per day along St. Clair Avenue, 
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where these properties are located. Another survey in 
August, 1940, showed a total of 14,627 vehicles in a 24-hour 
day. At the nearby Stock Yards there is a Live Stock Ex- 
change Building, in which there are about one hundred offices 
in all ; also a United States Post Office, National Stock Yards 
National Bank, which is the largest bank in Illinois outside 
of Chicago. Approximately 7,500 to 10,000 people are em- 
ployed a t  the Stock Yards each day. Approximately 300,000 
trucks per year enter the Stock Yards, which are open twenty- 
four hours a day, and truckers arrive at all times. The 
National Hotel located at the Stock Yards contains one hun- 
dred twenty-five rooms and a patronage last year of 23,000 
persons. According to  the record, 81 per cent of the shipping 
to  the yards is done by truck. 

In considering the several claims, for the sake of uni- 
formity, the date of May 15, 1937, is used as thetime of com- 
mencement of the construction of the subways, and December 
15,1938, is used as the time of the completion thereof. Before 
the improvement the central part of St. Clair Avenue was a 
cobblestone block pavement with street car tracks traversing 
same, crossing several sets of railroad tracks protected by 
signal gates. The section as now improved is a concrete road- 
way without car t ruks ,  and the vehicular traffic passes be- 
neath the railroad tracks through the two subways. Access 
to all of the properties involved in the complaints may be had, 
but in some instances only by driving down the narrow lane 
between the subway balustrade and the curb. In  many in- 
stances this would necessitate backing out, because of the 
lack of space in which to turn. The properties will be consid- 
ered in the order in which they appear upon the blue print 
identified as Claimants’ “Exhibit 1. ” 

TRACT No. ~-AGGIE NAUYOKS. 
(C. of C. No. 3504.) 

This property is farthest to the east of the several claims 
herein, is on the south side of St. Clair Avenue, and is owned 
by Aggie Nauyoks. There is a mortgage on the property of 
$600.00 in favor of Pete Antonovich, Trustee. The retaining 
wall on the south side of the street starts 65 feet east of the 
northwest corner of this lot. The wall is 3 feet 11 inches in 
height and the balustrade is 12  inches wide. The driveway 
runs between the balustrade and the curb, 20 feet wide, and 
on the same level as the original street. None of the balus- 

. 
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trade extends in front of this property. It starts 5.32 feet 
west of the west side of the property. The 20-foot wide road- 
way extends in a westerly direction from the beginning of the 
balustrade. A service-drive on the south side of St. Clair 
Avenue extends to Third Street, which is unimproved and not 
greatly traveled. Claimant has lived in the property since 
1926. The improvements consist of a two-story frame build- 
ing containing a store-room and two rooms downstairs, three 
rooms upstairs and a bath and lavatory. I n  May, 1937, a 
portion of the downstairs was rented for  a tavern at $25.00 
per month. On December 15,1938, it was rented for the same 
rental, and at the present time claimant receives $35.00 per 
month for the entire downstairs, but now pays for gas, elec- 
tricity and water, leaving the net rental approximately $22.00 
per month. The rental of two additional rooms now contrib- 
utes to the gross rental received. Besides the damage to 
ingress and egress, claimant contends that cracks in the plas- 
ter, settling of the house, sagging of the doors, etc., were 
occasioned through the construction of the subway. Claimant 
bought the property in 1926 for $4,200.00 and had made 
substantial repairs thereafter. She seeks an award of 
$8,000.00 f o r  damages occasioned by the subway construction. 
The rule under which the damages, if any, are to be deter- 
mined is the difference in the value of the property prior to 
the construction of the subways and the value of such prem- 
ises immediately after such construction and as affected 
thereby. Three principal witnesses were called by claimant 
and three by respondent. Their testimony as to the amount 
of damages varied from $3,436.00 to $780.00, being respec- 
tively as follows : 

Prior to  After 
Construction Construction 

For Claimant: Value Value Damages 
Wealey C. Moss.. .................. $4,678.00 $1,242.00 $3,436.00 
Philip Cohn ....................... 5,057.50 2,250.00 2,807.50 
C. E. Rogers.. ..................... 5,000.00 2,500.00 2,500.00 

Forrest Beckwith .................. $4,008.65 $3,006.49 $1,002.16 
Frank E. Abell ...................... 3,150.00 1,750.00 1,400.00 
M. L. Harris ....................... 3,650.00 2,870.00 ' 780.00 

These same witnesses testified as to the damages in 
fifteen of the claims. Some of them, together with other 
witnesses, testified as to the other four claims, and their 
testimony will be again referred to. 

For Respondent: 



NAUYOKS ET AL. v. STATE OF ILLINOIS. 547 

TRACT No. %EARL POLLOCK. 
(C. of C. No. 3291.) 

This property is owned by claimants, Earl C. Pollock 
and Victoria Pollock, his wife, as joint tenants and not as 
tenants in common, and is subject to a real estate mortgage 
of $2,000.00 in favor of Stephen D. Sexton, Trustee, on Lots 
16 and 17 described in the complaint. Two other lots are in- 
cluded in the claim. The first three lots have a frontage of 
25 feet each on St. Clair Avenue and Lot 17 has a frontage 
of approximately 43 feet 5 inches. The balustrade extends 
along the entire front of this property. The depth of the 
subway at the northeast corner of the property is approxi- 
mately .8 feet below the original elevation of St. Clair Av- 
enue, and at the northwest corner is approximately 6l,4 feet 
below the original elevation of the street. The service-drive 
extends along the full length of the property. On May 15, 
1937, claimants lived in one of the upstairs apartments in the 
two-story brick building thereon and operated a tire com- 
pany on the first floor. He also had a gas filling station and 
a tire retreading plant in a corrugated iron building at the 
rear of the lot, and a corrugated iron shed partitioned into 
nine individual garages, and a small frame shed o r  building 
on the rear that he rented out f o r  living quarters. As an indi- 
cation of the extent of his business, the record shows he paid 
a sales tax on gross sales in 1936 of $42,388.31. He estimated 
that the business he did with truckers in and out of the Stock 
Yards amounted to about 50 per cent of his total business. 

The proof shows that on December 15, 1938, the small 
framg building was producing $3.00 per week rent, instead of 
$4.00, as produced prior to the construction; the upstairs 
rooms in the two-story building now rent for $4.50 per week, 
instead of $6.00, as previously. Since the construction of the 
subways claimant has been unable to rent the store room and 
only occasionally one of the garages. Claimant discontinued 
his tire repair business at  this location because of difficulty 
of ingress and egress, and moved to a location about three 
blocks away. Claimant in this case avers damages of 
$42,000.00. The testimony of the several witnesses as to the 

' valuations prior and after construction and the resultant 
damage is as follows: 
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Prior to 
Construction 

For Claimant: Value 
Wesley C. Moss.. .................... $19,830.33 
Philip Cohn ....................... 30,820.00 
C. E. Rogers ....................... 18,000.00 

Forrest Beckwith .................. $11,278.00 
Frank E. Abell.. .................... 9,136.66 
M. L. Harris . .  ..................... 10,180.00 

For Respondent: 

After 
Construction 

Value Damages 
$3,834.33 $15,996.00 
2,082.00 28,738.00 
5,000.00 13,000.00 

$5,414.00 $5,864.00 
6,302.51 2,834.15 

4,790.00 5,390.00 

TRACT N O .  3-GEORGE R. JAN NER. 
(C. of C. No. 3486.) 

This is a rectangular lot, 120 feet in length, with a front- 
age of 25 feet on the south side of St. Clair Avenue, owned by 
George R. Janner. On May 15, 1937, the premises were im- 
proved by a one-story frame building covered on one side and 
the front with imitation brick shingles and. presents a rather 
dilapidated appearance from one side. There is one large 
store room, with two living rooms in the rear. The property 
was rented at $40.00 per month. Since the construction the 
building has been empty most of the time, having produced 
but $55.00 rental from May 15, 1937, to the present time. 
The 20-foot service-drive and balustrade extend across the 
entire frontage. At a point opposite the northeast corner of 
the property the depth of the subway is 6Y2 feet below the 
level of the property and at a point opposite the northwest 
corner the depth is approximately 8.8 feet. Claimant seeks 
damage of $6,500.00. Testimony of the several witnesses as 
to values is as follows: 

Prior to After 
Construction Ccinstruction 

For Claimant: Value Value Damages 
Wesley C. Moss.. ................... $4,012.00 $ 649.00 $3,363.00 
Philip Cohn ....................... 3,737.50 550.00 3,187.50 
C. E. Rogers ....................... 3,750.00 1,000.00 2,750.00 

Forrest Beckwith .................. $2,284.25 $1,142.13 $1,142.12 
Frank E. Abell.. . . . . . . . . . . . . . . . . . . .  1,875.00 700.00 1,175.00 
M. L. Harris. ...................... 2,300.00 1,300.00 1,000.00 

(C. of C. No. 3297.) 
The two above claimants derived their title through their 

grandmother, Hannah Byrd, who died July 10, 1923. A ques- 
tion arises from the record as to whether claimants are the 

For Respondent: 

TRACT No. 4-&!fARK TvEDEL AND WILLIAM CASEY. 
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owners of the entire fee or whether there is an outstanding 
undivided one-ninth (119th) interest in an unknown heir. At 
the time construction work on the subways began the p r o p  
erty was improved with an eight-room two-story frame resi- 
dence. The lot is rectangular and has a frontage of 25 feet 
on St. Clair Avenue and a depth of 120 feet to the alley. The 
house consisted of basement, four rooms downstairs and four 
rooms upstairs with bath. On July 4, 1937, a fire partially 
destroyed the roof and the following February the owners 
wrecked the property, so that at present the lot is vacant. 
At a point opposite the northeast corner of the property the 
subway part of St. Clair Avenue is 8.8 feet below the original 
level of the street, and a t  the northwest corner it is approxi- 
mately 10 feet below the old elevation. The balustrade and 
20-foot service-drive extend along the entire frontage of the 
property. Claimants seek damages of $10,000.00. The p r o p  
erty adjoins the Janner property and immediately beyond 
same is the Lawrence property, next under consideration. 
The testimony as to the value and damage to  the property 
by the several witnesses is as follows: 

Prior to After 
Construction Construction 

For Claimant: Value Value Damages 
Wesley C. Moss.. . . . . . . . . . . . . . . . . . .  $3,501.66 $3 12.5 0 $3,189.16 
Philip Cohn ....................... 3,380.00 250.00 3,130.00 
C. E. Rogers. ...................... 3,000.00 250.00 2,750.00 

$625.00 $625.00 Forrest Beckwith . . . . . . . . . . . . . . . . . . .  $1,250.00 
Frank E. Abell.. .................... 750.00 175.00 575.00 
M. L. Harris ....................... 1,000.00 500.00 500.00 

TRACT NO. &--LOUISE C. LAWRENCE. 

For Respondent: 

.. 
* (C. of C. No. 3324.) 

This tract lies immediately beyond the Wedel and Casey 
property and next t o  the railroad. There is a dirt o r  cinder 
drive running along the side of the property. The tract covers 
two lots. No. 10 is owned by Louise C. Lawrence, is irregular 
in shape and has a frontage of 25 feet on St. Clair Avenue 
and a depth of 120 feet to an alley in the rear. Lot No. 11 is 
owned by A. C. Fritz, and it is stipulated that if an award is 
made on account of this claim, the voucher as to  Lot No. 10 
is t o  be made payable to  Louise C. Lawrence and the voucher 
as to Lot No. 11 is to be made payable to both Louise C. Law- 
rence and A. C. Fritz. Lot No. 10 has a frontage of 25 feet 

0 
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and a rear width of 48 feet with a depth of 120 feet. Third 
Street, lying between it and the railroad, is seldom traveled. 
The balustrade and 20-foot service-drive extend along the 
entire frontage of the property. At a point (opposite the north- 
east corner the subway portion of the street is 10 feet below 
the original elevation and at a point oppclsite the northwest 
corner of the property the depression is 12.7 feet. Claimants 
seek an award of $10,000.00 for damage to the two properties. 
The testimony of the several witnesses as to  values and dam- 
age is as follows: 

, After Prior to 
Construction Construction 

For Claimant: Value Value Damages 
Wesley C. Moss .................... $3,650.00 $36,500 $3,2 8 5.0 0 
Philip Cohn ....................... 3,650.00 365.00 3,285.00 
C. E. Rogers ....................... 2,500.00 250.00 2,250.00 

Forrest Beckwith .................. $3,187.50 $1,593.75 $1,593.75 
Frank E. Abel l . .  ................... 1,835.00 485.00 1,350.00 
M. L. Harris ....................... 2,000.00 1,000.00 1,000.00 

TRACT No. 6-Ros~ SOKOLOWSKI. 
(C. of C. No. 3333.) 

For Respondent: 

Rose Sokolowski is the owner of the property involved 
in this claim. At the time of the construction of the subway 
a large two-story building of lumber and sheet metal was on 
the premises -extending across the front of the lot, being 
approximately 75 feet in depth. F o r  many years this prop- 
erty was known as the “Tin-top.” There was a driveway 
running directly through the middle of the building and a 
store room on either side of the drive. There was a lunch 
room and living quarters downstairs and about twelve rooms 
upstairs. A car-washing stand was on the rear of the lot. 
The latter has a frontage of 50 feet on St. Clair Avenue and 
the two sides of the lot extend diagonally from the street to 
the alley, giving a depth of from 50 feet to 120 feet. It is 
located on the west side of the first subway and the 20-foot 
service-drive extends along the entire frontage of the prop- 
erty. At  a point opposite the northeast corner of the property 
the subway of St. Clair Avenue is approximately 11 feet 
lower than the remaining surface of the r3treet. At a point 
opposite the northwest corner it is approximately 7.7 feet 
lower. The service drive has an outlet on Freeman Avenue 
running along the side of this property. This street is seldom 

’ 
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used and is covered with dirt and cinders. The building was 
demolished prior to December 15, 1938. This tract and the 
Lawrence land on the opposite side of the railroad appear to 
be relatively similar in location and value. Claimant seeks 
damages of $8,000.00 by reason of the subway construction 
and the several witnesses testified as follows in regard 
thereto : 

Prior to After 
Construction Construction 

For Claimant: Value Value Damages 
Wesley C. Moss.. ................... $11,792.00 $1,000.00 $10.792.00 
Philip Cohn ....................... 10,000.00 5,000.00 5,000.00 
C. E. Rogers ....................... 7,500.00 1,000.00 6,500.00 

For Respondent: 
Forrest Beckwith .................. $2,500.00 $1,250.00 $2,000.00 
Frank E. Abell ..................... 2,000.00 600.00 1,400.00 
M. L. Harris ....................... 2,500.00 1,250.00 1,250.00 

TRACT No.  M MARTIN ANDRUSHAT. 
(C. of C. No. 3288.) 

It has been stiplated that the fee simple title to this 
property is in the names of Martin Andrushat and Susanna 
Andrushat, his wife, as joint tenants and not as tenants in 
common. It is an old two-story frame building covered with 
shingles and located at the commencement of one of the sub- 
way entrances. The owners reside on the second floor and 
operate a hardware store on the lower floor. I n  addition to 
the downstairs storeroom, there is a storage or  warehouse 
room in the rear forming a one-story part of such building, 
and the upstairs consists of seven rooms with bath. There is 
also a frame garage in the rear, accommodating two cars. 
The testimony shows that a volume of business was done with 
truckers who stopped at the store before the subway was 
built, but that such business has stopped since the subway 
was completed. At a point opposite the northeast corner of 
the property the subway is depressed approximately one foot 
and at a point opposite the northwest corner the depression 
is approximately 1.8 feet below the level surface of St. Clair 
Avenue. Claimants seek damages of $20,000.00 and the testi- 
mony of the several witnesses as to the valuations prior and 
after construction and the resultant damage is as follows: 
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Prior to 
Construction 

For Claimant: Value 
Wesley C. Moss. . . . . . . . . . . . . . . . . . . .  $8,093.33 

C. E. Rogers. ...................... 7,500.00 

Forrest Beckwith . . . . . . . . . . . . . . . . .  $4,441.00 
Frank E. Abell.. . . . . . . . . . . . . . . . . . . .  4,625.00 
M. L. Harris. ...................... 4,750.00 

Philip Cohn ....................... 7,780.00 

For Respondent: 

After 
Construction 

Value Damages 
$2,173.33 $5,920.00 

1,640.00 6,140.00 
2,000.00 5,500.00 

$2,674.56 $1,766.50 
1,900.00 2,725.00 
2,375.00 2,375.00 

TRACT No. 10-MARY LANGVIN. 
(C. of C. No. 3295.) 

This property is owned by Mary Langvin and is located 
immediately adjoining the Andrushat building. It is a two- 
story brick building and, from appearances, was in good con- 
dition when work on the subways began. While the title to 
this property is shown to be in the name of Mary Langvin, as 
Trustee, the testimony shows that she owns it individually. 
There is a mortgage of $1,200.00 against the premises owned 
by Florence Meredith, with interest paid to February 23, 
L940. The building was vacant in May, 193‘7, but prior to that 
time the two floors had been renting f o r  $100.00 per month. 
For three months prior to the hearing of evidence in this 
case the building had been rented f o r  $20.00 per month. The 
testimony shows that there has been some water in the base- 
ment since the time the subway was completed, which did not 
exist previously; the plaster was cracked and checked during 
the construction of the subway. At a point opposite the north- 
east corner of the property the depth of the subway is 1.8 
feet below the original level of the street, and at a point oppo- 
site the northwest corner the depth is 2.6 feet. The balustrade 
and service-drive extend across the entire frontage of the 
property which is about 20 feet. Claimant asks damages of 
$15,000.00, and the testimony of the several witnesses is as 
f olloms : 

Prior to After 
Construction Construction 

For Claimant: Value Value Damages 
Wesley C. Moss . .  . . . . . . . . . . . . . . . . .  $7,733.33 $1,833.33 $5,900.00 
Philip Cohn ....................... 6,700.00 1,5 5 0.0 0 5,150.00 

..................... 5,200.00 

Forrest Beckwith . . . . . . . . . . . . . . . . . .  $3,668.00 $2,01?3.00 $1,650.00 
Frank E. Abell.. . . . . . . . . . . . . . . . . . .  4,900.00 2,200.00 2,700.00 
M. L. Harris. . . . . . . . . . . . . . . . . . . . . . .  4,000.00 2,000.00 2,000.00 

C. E. Rogers.. 7,000.00 1,800.00 
For Respondent: 
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TRACT No.  NINA B. WATKINS. 
(C. of C .  No. 3292.) 

This property is owned by Nina Bratton Watkins and 
Edgar Bratton as heirs of J. B. Bratton, deceased, who died 
June 27, 1936, intestate. It is stipulated that they are owners 
as tenants in common and that there are no outstanding inter- 
ests or  claims. The property is improved by a substantial 
two-story brick mercantile building with two mercantile 
rooms on the first floor and two five-room apartments above. 
The building had been virtually vacated in May, 1937, in 
anticipation of the subway construction, and on December 15, 
1938, the entire property was unoccupied except one apart- 
ment, the occupant of which was not paying rent but was 
staying as a caretaker. Prior to  the subways the stores were 
renting for $50.00 each per month. At the time of the hearing 
one was renting fo r  $15.00 per month and the other at $11.00. 
The balustrade and 20-foot dead-end service-drive extend 
along the entire frontage of the property. At the northeast 
corner the street is 2.6 feet below the original grade and at  
the opposite corner the subway is approximately 5.4 feet bc- 
low the previous level. The sidewalk and 20-foot service-drive 
are at  approximately the original street grade line. The 
husband of claimant, Nina B. Watkins, testified that he is an 
employee at the Stock Yards, and that 75 per cent to 90 per 
cent of the business there is done by trucks, and that the 
business houses along St. Clair Avenue derive a large part of 
their trade from the truck drivers ; the greater part of which 
is now lost because of the inability of truckers to gain ready 
access to the front of such properties. Claimant seeks an 
award of $28,000.00, and the testimony of the several wit- 
nesses is as follows: 

Prior to After 
Construction Construction 

For Claimant: Value Value Damages 

Philip Cohn.  17,141.00 4,340.00 12,801.00 
Wesley C. Moss. . .  . . . . . . .  $17,047.00 $4,700.33 $12,346.67 

C. E. Rogers ....................... 15,000.00 4,500.00 10,500.00 

Forrest Beckwith . . . . . . . . . . . . . . . . . .  $ 7,824.00 $3,912.00 $3,912.00 

M. L. Harris ..... . . . . . . . . . . . . . . .  12,350.00 6,175.00 6,175.00 

....................... 

For Respondent: 

. . . . . . . . . . . . . . . . . . .  Frank E. Abell.. 8,615.00 3,423.00 5,192.00 
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TRACT No. 13-ANNA ZELVIS. 

(C. of C; No. 3296.) 
At the time the complaint was filed this property was 

owned by Anna Zelvis, who died testate on March 4,1940, and 
by Anna Ford. Anna Zelvis had previously shared her inter- 
est in the property with John Zelvis under joint tenancy, and 
upon the latter's death she became owner (of such interest. It 
is stipulated that if an award is hade  fo r  damage to this 
property, it can be made in favov of Anna Ford individually, 
Anna Ford, Executrix of the Last Will and Testament of 
Anna Zelvis, deceased, and Anna Ford, Administratrix of the 
Estate of John Zelvis, deceased. There are no liens of reco.rd. 
The improvements consist of a two-story frame building with 
asbestos shingle siding, with a store room and living quarters 
in the rear on the ground floor and four rooms and a bath 
upstairs. Considerable repairs had been made to  the building 
between 1933 and 1937. I n  May of that year the property 
was occupied by John  and Anna Zelvis. The testimony shows 
that a number of cracks occurred as a result of the driving 
of piling during the construction of the subway and that the 
walls became warped, the floors sagged and the doors stuck. 
At a point opposite the northeast corner of the property the 
subway is 7.7 feet below the level of the slelrvice-drive, and at 
the northwest corner it is 8.2 feet below the drive level. Be- 
yond the Weiss property, which is immediately beyond the 
Zelvis property, there is a subway entrance with steps leading 
down from the service-drive so that a pedestrian may walk 
past the Zelvis and other properties down the steps, under 
the subway and up the other side, the subway being approxi- 
mately 11 feet deep. Claimant seeks damages of $18,000.00 
and the testimony of the several witnesses is as follows: 

Prior to 
Construction 

For Claimant: Value 

Philip Cohn ....................... 8,700.00 
Wesley C. Moss.. .................. $8,566.66 

C. E. Rogers. ...................... 7,000.00 

Forrest Beckwith .................. $4,538.00 
Frank E. Abell ..................... 4,925.00 

For Respondent: 

M. L. Harris ....................... 4.425.00 

After 
Construction 

Value 
$1,580.00 

945.00 
2,000.00 

$2,269.00 
1,845.00 
2,212.50 

Damages 
$6,986.66 

7,755.00 
5,000.00 

$2,269.00 
3,080.00 
2,212.50 
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TRACT No.  ROSE HALLOBAN. 
(C. of C. No. 3374.) 

Claimant Rose Halloran is the owner of this property. 
The improvements consist of two old frame buildings, both: 
in a bad state of repair, one being a one-story single front 
and the other a two-story double store-room front. The two- 
story building contained fourteen rooms upstairs. I n  May, 
1937, the large building was not rented, claimant contending 
that prospective tenants were scared away by the proposed 
construction work. The last tenant had paid $35.00 per 
month for several years for  the entire lower floor of the 
two-story building. I n  May, 1937, the small building was 
rented for $20.00 per month, and now produces $15.00 per 
month rental. The second floor of the other building when 
last rented produced $50.00 per month rental. The testimony 
shows that the traffic was formerly heavy, but does not now 
attempt to turn back and stop a t  these properties and that 
there are few pedestrians along the sidewalks. The balustrade 
and the service-drive extend along the entire frontage of this 
property and run into a dead end at the railroad tracks, the 
latter being directly beyond the line of ‘this property. At a 
point opposite the northeast corner the depth of the subway 
is 9.9 feet, and at a point opposite the northwest corner it is 
approximately 6.9 feet below the original level of St. Clair 
Avenue. Claimant seeks an award of $20,000.00. The testi- 
mony of the several witnesses is as follows: 

Prior to After 
Construction Construction 

For Claimant: Value Value Damages 
Wesley C. Moss.. ................... $13,743.00 $1,623.00 $12,120.00 
Philip Cohn ....................... 18,099.40 1,240.00 16,859.40 
C. E. Rogers . .  ..................... 15,000.00 2,000.00 13,000.00 

Forrest Beckwith $5,085.00 $3,051.00 $2,034.00 
2,8 2 0.0 0 Frank E. Abell . .  ................... 3,852.50 1,032.50 

M. L. Harris. 6,900.00 2,795.00 4,105.00 

For Respondent : 
.................. 

...................... 
TRACT No. 15-LOUIS GOLDBERG. 

(C. of C. No. 3507.) 
It is stipulated by the parties that title to this tract is 

in Louis Goldberg and Flora Goldberg as joint tenants and 
not as tenants in common, and that the tract is free and clear 
of encumbrances. The property is a good two-story brick 
mercantile building, with a double store room below divided 
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into several rooms, and apartments above. Before the sub- 
mays were built, one store room was used f o r  a hotel entrance 
and barber shop and the other for a restaurant, with saloon 
and kitchen attached, and twenty-eight hotel rooms above. 
MY. Scovil still operates the restaurant and hotel, the saloon 
is closed and the building shows a marked appearance of 
neglect. Claimant has owned the property f o r  about thirty 
years. He paid $20,000.00 fo r  it and about five years later 
added four more rooms. The lot is 125 feet deep and the 
building 75 feet. The building has steam heat and immedi- 
ately prior to  the subway construction 1,he entire building 
was producing a revenue of $280.00 per month. The testi- 
mony shows that entrance can no longer be had to  the barber 
shop, which was located in the basement below the store room 
and he now receives $100.00 rental f o r  the upstairs and the 
east room on the first floor. The restaurant rents for $25.00 
per month. 

The depression of the subway is 6.9 feet at  the northeast 
corner of this property and the depth at the northwest corner 
is approximately 3.3 feet. The balustrade extends along the 
entire front of the property and the service-drive in front of 
same runs into a dead end at the Halloran property imme- 
diately adjoining these premises. While access can be had 
to the premises, it would be necessary for trucks that attempt 
to  park in front of same to  back out, as the service-drive is 
not wide enough to  permit turning. The testimony of the 
several witnesses is as follows : 

Prior to After 
Construction Construction 

For Claimant: Value Value Damages 
Wesley C. Moss. . .  . $29,500.00 $10,758.00 $18,742.00 
T. J. Humphries. . . . . . . . . . . . . . . . . .  43,500.00 15,940.00 27,560.00 
R. Vernon Clark.. . . . . . . . . . . . . . . . . . .  27,350.33 9,144.00 18,206.33 

Foriest Beckwith . . . . . . . . . . . . . . . . . .  $18,370.00 $11,022.00 $ 7,348.00 

M. L. Harris . .  ..................... 19,830.00 9,330.00 10,500.00 

TRACT No.  JOSEPH c. EFFINGER. 
(C. of C. No. 3505.) 

It is stipulated that the property in this tract is owned 
by Claimant Joseph C. Effinger and Marguerite EECinger, his 
wife, as joint tenants and not as tenants in  common, and that 
no other interests are involved. This property is 30 feet be- 

For Respondent: 

. . . . . . . . . . . . . . . . . . .  Frank E. Abell.. 22,000.00 10,272.00 11,728.00 
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yond the end of the nearest approach to either subway. There 
is no balustrade in front of the property and St. Clair Av- 
enue widens out on a level drive the full width of the street 
in front of same. Cars may and do park directly in front of 
this property at  the curb in a free and open manner. The 
building is a two-story brick, with two store rooms below and 
apartments above, as can be readily. seen from the photo 
identified as Claimant’s Exhibit No. 32. Four garages are 
on the rear of the lot. For many years claimants had run a 
confectionery in one of ;the store rooms and occupied the 
apartment above. They discontinued this business on August 
15, 1940, as the business had dropped from annual sales of 
$14,000.00 in 1936 to $9,000.00. A large volume of their busi- 
ness was from night pedestrians and this traffic has been 
reduced, due apparently to the fact that people do not like 
to pass down through the subways at night. The other store 
room was occupied in 1937 by a harness shop at a rental of 
$70.00 per month and the upstairs apartment was rented for 
$37.50 per month. On December 15, 1938, the latter apart- 
ment was rented for $25.00 and the store room beneath is 
rented at $40.00 per month. When the subways were built the 
street in front of this property #was all repaved up  to First 
Street on the west and the sidewalks partially rebuilt, all 
without any expense to the property owners. Claimant seeks 
an award of $18.000.00 for alleged damages. Claimant does 
not contend that the value of the Effinger building has been 
affected, but contends that the value of the land has been, and 
that the property is not as good a business location as it for- 
merly w7as. The testimony of the several witnesses shows a 
wide divergence of opinion ; one showing no loss in value and 
another an actual increase in the value of the property due to 
elimination of traffic hazard at  the railroad crossings and the 
improved pavement, etc. Their respective valuations are as 
follows : Prior to After 

Construction Construction 
For Claimant: Value Value Damages 

Wesley C. Moss .................... $16,693.00 $13,026.00 $3,667.00 
5,000.00 Philip Cohn ....................... 20,935.00 15,935.00 

C. E. Rogers ....................... 15,000.00 7,500.00 7,500.00 

Forrest Beckwith.. ................. $12,372.80 $14,847.20 “$2,474.40 
Frank E. Abell.. ................... 17,500.00 15,000.00 2,500.00 
M. L Harris ....................... 15,250.00 15,250.00 ........ 

For Respondent: 

* Increase. 
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TRACT No. 17-N~mm RODGERS. 
(C. of C. No. 3481) 

Title to this Tract is, by stipulation, shown to be in Nel- 
lie Rodgers with no liens or claims against same. This prop- 
erty is located at the northwest corner of Second Street and 
St. Clair Avenue with a frontage of 69342 feet on the north 
side of the avenue and with a depth of 128 feet on the west 
side of Second Street. There is a two-story brick building 
with 65Y2 feet frontage on St. Clair Avenue and about 65 
feet along Second Street; the building being 40 or 45 years 
old. On the first floor is a large storeroom. The second floor 
has four three-room flats. There is a part basement but no 
furnace-heat in the building. The testimony shows that the 
location a t  the corner of St. Clair and First Street was re- 
garded as one of the best in the neighborliood. Other than 
First Street and Second Street, there was no other cross street 
from St. Clair Avenue toward the north as such other streets 
had been vacated long prior to the construction of the sub- 
ways. Entrance to Second Street may be freely had from 
St. Clair Avenue by using the twenty-foot service-drive f o r  
the approximate dist<ance of the frontage of the Rodgers 
property. The balustrade of the subway extends from the 
Pennsylvania Railroad tracks in a westerly direction, a dis- 
tance of 203 feet. The subway drive is depressed approxi- 
mately two feet at the southwest corner of Tract No. 17. The 
last rental returns shown from the property prior to the im- 
provement was from October, 1930 to September, 1935 when 
it was rented at $75.00 per month for the storeroom (Exhibit 
68) ; from November 1,1938 to November 1,1940 the premises 
were leased a t  $30.00 per month (Exhibit 69.) Claimant 
seeks $26,650.00 damages. The testimony of the several wit- 
ness is as follows: 

a 

Prior to 
Construction 

For Claimant: Value 
Mr. Sexton ........................ $32,900.00 
T. J. Humphries. .  ................. 35,237.50 

Forrest Beckwith .................. $12,116.40 

M. L. Harris ....................... 9,460.00 

For Respondent: 

. Frank E. Abell ..................... 6,865.00 

After 
Construction 

Value Damages 
$ 3,751.00 $29,149.00 
11,792.50 23,445.00 

$4,846.40 $7,270.00 
2,737.50 4,127.50 
4,730.00 4,730.00 
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TRACT No. 18-C. H. OZIER. 
(C. of C. No. 3508) 

Counsel have stipulated that title to  the property in- 
volved in this claim is in Claude H. Ozier free and clear) of 
encumbrance, and that any award made is to be made payable 

The property is 
located on the north side of St. Clair Avenue and on the east 
side of Second Street, extending from that corner to the wall 
which marks the dead-end of the service-drive at the Penn- 
sylvania Railroad tracks. The improvements at the time the 
subway was begun consisted of two brick store buildings, 
extending across the entire frontage of the property; the one 
along Second Street being a one-story full plate glass front 
with stone trimming, occupied as a grocery store, and the 
other being a two-story brick building, the lower floor divided 
into two storerooms, one occupied as a drug store and the 
other being vacant. The upstairs rooms were also vacant 
at that time. Claimant paid $28,000.00 f o r  the west fifty 
feet with an old frame building and $12,000.00 fo r  the 35 
feet of ground east of same which was then improved with 
a one-story brick building. The buildings burned down 
in 1917. He thereafter put  up the one-story brick building 
next to  Second Street at  s cost of $25,000.00; also a brick and 
concrete two-story garage in the rear, a t  a cost of about 
$2,500.00. Mr. Ozier conducted the Tri-City Grocery Com- 
pany on the premises until 1924 when he sold out his business, 
the purchasers taking a ten-year lease on the premises. In  
1934 the tenants took a month to  month lease, for which they 
were paying $150.00 per month in 1937 when the construction 
of the subway was begun. At that time the two-story build- 
ing was occupied by a drug store and a small dry goods store. 
The drug store was paying $50.00 per month rent and the 
upstairs $30.00 per month. Both are still occupied a t  a nom- 
inal rental. The Tri-City Packing Company vacated the one- 
story building about May, 1938, because of a lack of business. 
Access can be had to  the premises from the 20-foot service- 
drive, but no traffic other than that which desires to reach 
these promises will use such drive, as it comes to a dead-end 
at the east line of claimant's property. Traffic can also reach 
one property along the full depth of same on Second Street. 

- Claimant testified as to  unsuccessful efforts made t o  rent the 
premises since the subway construction. Prior to the con- 

' 

- to him and to Elizabeth L. Ozier, jointly. 

, 
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struction the total rent being received for the buildings on 
Tract No. 18 was $250.00 per month. Thereafter the rental 
income was $30.00 to  $35.00 per month. Claimant testified 
that the best use for  the premises prior i o  the subway con- 
struction was for ’retail o r  wholesale mercantile business on 
the ground floor and a rooming house on {,he upper floor, the 
value of the property being primarily based on its proximity 
to  the Stock Yards and the amount of traffic. Claimant testi- 
fied that the best use for the premises since the subway con- 
struction would be some small manufacturing business or 
storage, the damage being primarily bec:tuse of the taking 
away of vehicular and pedestrian traffic. The balustrade 
dividing the service-drive and the subway, extends from the 
Pennsylvania Railroad tracks a t  the East edge of claimant’s 
property for 203 feet in a westerly direction to the end of 
the balustrade, at  which point there is a sign erected by the 
Division of Public Highways, facing the east which reads, 
“No Right Turn.’’ The depth of the depression of the sub- 
way at  the southwest corner of Tract No. 18 is 8.9 feet and 
the depth at  the southeast corner of Tract No. 18 is approxi- 
mately 10.6 feet. Claimant seeks an award of $46,000.00 for 
damages sustained, and the testimony of the several witnesses 
is as follows: 

Prior to  After 
Construction Construction 

For Claimant: Value Value Damages 
Wesley C. Moss. .  .................. $44,675.00 $ 5,384.00 $39,291.00 
T. J. Humphries.. ................. 51,000.00 16,360.00 34,641.00 
R. Vernon Clark.. . . . . . . . . . . . . . . . . .  40,508.66 7,811.00 32,697.66 

Forrest Beckwith . . . . . . . . . . . . . . . . . .  $41,047.00 $16,419.00 $24,628.00 
Frank E. Abell.. . . . . . . . . .  34,440.00 12,240.00 22,200.00 
M. L. Harr is . .  ..................... 34,000.00 16,200.00 17,800.00 

The foregoing completes the list of all claims, except 
those based upon leasehold rights; the latter will be consid- 
ered as a separate group. As shown by the foregoing, there 
is a wide divergence of opinion as to values and damages 
between the several witnesses. The members of the court, in 
order to better understand the testimony and the exhibits, 
have made two personal inspections of the property. Many 
similar claims have come before the court jn connection with 
the construction of public highways and safety subways 
throughout the State. 

For Respondent: 
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Where private property is not taken, but is damaged for 
public use, the property owner is entitled to recover the dam- 
ages which his property has sustained, and the proper 
measure of damages in such case is the difference between the 
fair cash market value of the property unaffected by the 
improvement and its fair cash market value as affected by it. 
(Dept. of Pzddic TTorks vs. McBride, 338 Ill. 347; Dept. of 
Public TVorks vs. Caldwell, 301 Ill. 242; Brmd vs. Umiosz Ele- 
vated Co., 258 Ill. 133.) 

Damages must be direct and proximate, and not such as 
are merely speculative and remotely contingent. (Dept. of 
Public V o r k s  vs. McBride, supra.) 

The Constitution of 1848 made no provision for payment 
of property damaged but not taken. To remedy this, Section 
13 of Article 2 of the Constitution of 1870 of Illinois was 
made to read: 

“Private property shall not be taken or damaged for public use without 
just compensation.” 

It is sufficient (for recovery of damages) if there is a 
direct physical obstruction or injury to the right of user, o r  
enjoyment by which the owner sustains some special pecu- 
niary damage in excess of that sustained by the public 
generally which, by the common law, would, in the absence of 
any constitutional o r  statutory provision, give a right of 
action. 

The above has been approved in rhmerous cases, includ- 
ing Rockford Electric Co. vs. Bowman, 339 Ill. 212. I n  the 
City of Wimhester vs. Riizg, 312 Ill. 544, the court, in consid- 
ering a similar situation, said: 

“The provision of the Constitution that  private property shall not be 
damaged for public use was not intended to reach every possible injury that 
may be occasioned by a public improvement. If an obstruction or improve- 
ment does not practically affect the enjoyment or use of property not taken, 
and thereby impair its value, no action will lie. To sustain an action, for 
such damages the damage must be to property and not a mere personal in- 
convenience or injury, such as damage to trade or business. If the injury 
amounts only t o  an  inconvenience or discomfort to the occupants of the 
property but does not affect the value of the property, i t  is not within the 
provisions of the Constitution even though a personal action would lie there- 
for. The injury complained of must also be actual, susceptible of proof and 
capable of being approximately measured, and must not be speculative, 
remote, prospective or contingent. To warrant a recovery the damage must 
be different in kind from that sustained by the people of the whole neigh- 
borhood. If it differs only in  degree from that suffered in common by the 
people of the neighborhood the injury is not within the provisions of the 
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Constitution. 
406; Hohmann vs. City of Chicago, 140 id. 226).” 

(Illino4.s Centrat Railroad Co. vs. T r w t e e s  of Schools, 212 111. 

Could the entire section of St. Clair Avenue that was 
included in the elimination of traffic hazards by construction 
of these subways be considered as one nleighborhood, all of 
which suffered equally some inconvenience, but no one prop- 
erty to the exclusion of the others, and therefore no damages 
be recovered by any? While the improvement was extensive 
and took in a considerable extent of St. Clair Avenue, and 
while it is also true that the owners of some of the properties 
along the line of such construction have refrained from ask- 
ing damages, yet the court does not believe it can properly 
hold that the damage to  the property of claimants is not such 
as was contemplated in the constitutionad provision above 
quoted. 

The Supreme Court of Illinois has frequently held that 
where a property owner’s right of access to  his property has 
been destroyed o r  interfered with, he is entitled to compensa- 
tion fo r  the damage sustained. In €lackel- vs. City of Joliet,  
et  d., 196 Ill. App. 415, the court said: 

“The difficulty lies in exactly defining this right of access; that  it can- 
not be confined to the immediate access from street on which the premises 
abut is clear on the authority of Rigney vs. City of Chicago, 102 Ill. 64 
* * * That i t  cannot be extended to interference with an  abutting owner’s 
access to his property by vacating or  obstructing a street two or three blocks 
away is equally clear from the authority of Caty of Chicago vs. Union Bldg. 
Assn., 102 $11. 379.” 

The rules governing the assessment of damages and the 
law fixing the measure of damages are plain, but the particu- 
lar valuations of properties in different localities f o r  the pur- 
pose of determining damages as herein alleged, is not a 
simple matter. The owner of property has no guaranteed 
assurance against diversion of traffic away from his place of 
business. The elimination of a curve in a highway may leave 
it possible for traffic to find its way to a filling station 
operated on a particular property, and yet the newer route 
may be so attractive that the main body of traffic will journey 
the new way. In such event no successful claim for damages 
could be urged by the owner of such filling station. One of 
the claimants herein is definitely, in the opinion of the court, 
in such position. The J. C. Effinger property has, to all ap- 
pearances, a better street in front of it now than it had before 
the subways were built. No portion of ejther subway is in 

. 
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front of this property; no balustrade interferes with access 
thereto, cars can pull up in front of the building, out of the 
main stream of traffic and freely park, and the chief com- 
plaint as to loss of trade of the business operated in the 
premises, is that pedestrians no longer seem to frequent the 
street a t  night because they dislike to walk down the stairs 
that leads through the subway. One witness, Mr. Harris, has 
stated that in his opinion there was no damage to the prop- 
erty, and one, Mr. Beckwith, was of the opinion that this 
property had been increased in value by reason of the im- 
provement to St. Clair Avenue. Injury or damage to prop- 
erty not taken in the construction of an improvement for 
which compensation is to be made, must be a direct physical 
injury or  disturbance of a right which the owner enjoyed in 
connection with the property and causing damage thereto in 
excess of that sustained by the public generally. 

The, several attorneys representing the various claim- 
ants, and the Assistant Attorney General appearing for 
respondent, as shown by the record, have given most diligent 
service in presenting such record. The latter'is voluminous 
but the court has attempted to study it in all its details and 
to come to a conclusion from a consideration of all such evi- 
dence and the inspection by the court of the premises in 
question. It is not expedient for us to quote in greater detail 
the extensive testimony of the witnesses. 

LEASEHOLD CLAIMS. 

There are four other claims arising out of this cons"truc- 
tion, in which leaseholds are involved and where the claimants 
were not the owners of the fee. Those claims are as follows: 

I 

TRACT NO. 7-RITE-PRICE GASOLINE C O .  

(C. of C. No. 3509.) 
The Rite-Price Gasoline Company leased these premises 

from the Wiggins Ferry Company f o r  a term of five years 
commencing August 1, 1934 and on May 15, 1937 was in pos- 
session of the property. The monthly rental was $55.00. 
Claimants had constructed certain improvements on the 
premises at a cost of $5,543.35 covering the equipment neces- 
sary to  conduct a gasoline filling station. The total gross 
sales of all supplies up  to May 20, 1937 was $92,923.70 after 
deducting Motor Fuel Tax. The testimony shows that the 
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total net profit to lessee from the commencement of the lease 
to May 20, 1937 was in excess of $25,000.00. When the sub- 
way was built the improvements were removed, as the depth 
of the subway at a point opposite the northeast corner of 
the property is 7.7 ft. and a t  the northwest corner of the 
property is approximately 1 foot below the original elevation 
of St. Clair Avenue and the balustrade arid service-drive ex- 
tend the full length of the property. The proof shows that 
much of the business of the claimants came from truckers 
bringing shipments of cattle t o  the Stock Yards, and that such 
trucks could only reach these premises with difficulty after 
the construction of the subway. Approximately thirty-four 
months of the lease had run when the construction work began 
and twenty-six months of the lease remained. The construc- 
tion work ended December 15, 1938 leaving seven and one- 
half months of the lease unexpired. The claimant is an Illi- 
nois corporation and the president, Mr. Sam Bensinger, testi- 
fied that they closed down their business when St. Clair 
Avenue was closed for the construction of the subways. 

With refekence to this item, it has been repeatedly held 
by our Supreme Court that inconvenience, expense, o r  loss of 
business necessarily occasioned to the owners of abutting 
property during the progress of the work by the construction 
of a public improvement, do not constitute damage to prop- 
erty not taken, within the meaning of the Constitution, but 
are merely a burden incidentally imposed upon private prop- 
erty adjacent to a public work, and without which such im- 
provkments can seldom be made and therefore give no cause 
of action against a municipality therefor. (Osgood vs. City 
of Chicago, 154 Ill. 194; Lefkovitx vs. City of Chicago, 238 Ill. 
23; Chicago Flour Co. vs. City of Chicago, 243 Ill. 218; Peck 
vs. Chicago Railway Co., 270 Ill. 35, 40.) 
. I f  such rule applies to  a municipality, it must comply 
with equal force and effect to the State. 

Applying the foregoing to the instant case no award 
could properly be made to the Rite-Price Gasoline Company 
for the 18l ,  months during which the construction work was 
in progress. The witness Cohn testified that the value of the 
leasehold at  the end of the construction period, i. e. December 
15, 1938, would be on the basis of $750.00 per month less 40 
per cent for miscellaneous depreciation less 75 per cent fu r -  
ther depreciation in view of the short term remaining, i. e.  
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sei-en and one-half months. According to his computation the 
’leasehold would have a value of $112.50 per month f o r  the 
seven and one-half remaining months, or  a total of $843.75 
(Tr. P. 460). 

The Attorney General contends that the one item of profit 
derived by the person conducting a business at the location in 
dispute, is not a correct basis f o r  determining the amount of 
damages to be allowed in a case of this kind. In  Louisiawa E.  
Ce. N .  Company vs. Batom Rouge Brick Yard,  136 La. 833, 67 
So. 922, L. R. A. 1917 A402, the court said: 

“The value of the tract for ‘town lot’ purposes may be one of the factors 
to be considered, but what the owner or purchaser might realize by a subse- 
quent subdivision of the property and sale of lots partakes too much of the 
character of the speculation to serve as a basis of valuation.” 

In W e s t  Chicago Park Coqnrs. vs. Boal, 232 Ill. 248, the 

“The amount of business transacted or the  profits of a saloon which 
could be carried on anywhere is not an element to be considered in determ- 
ining the value of property taken by condemnation proceedings.” 

court said: 

In  Caskey, et al. vs. State, 10 C. C. R. 576, this court said: 
“We, therefore, hold that  the profits derived from the sale of gasoline in 

a filling station and of liquors and luncheons at  a lunchroom and saloon are 
too vague, indefinite and uncertain to be received in evidence.” 

I n  Jacksolzville & S. E. Ry. Co. vs. Michael Waldh, 106 
Ill. 253, the court said: 

“One person can do a greatly larger business in the same calling, at the 
same place, and under the same circumstances, than another. It may be 
that appellee could do double the amount of business that any other person 
could do. Such considerations are purely contingent, and altogether specu- 
lative, and cannot form the basis for fixing the market value of the property 
which the jury were required to find. * * * The true question was, what 
was the value of the property as it was then-not what it cost, but for how 
much would it sell?” 

The record does not disclose what the fair cash market 
value of the entire property, i. e. ground and improvements, 
were worth before the construction of the subways and un- 
affected thereby, and the value of such premises immediately 
after the completion of such subways; nor is it possible to  
determine what proportionate part of such resultant damage, 
if any, should be apportioned to the leasehold interest of the 
claimant herein, as compared with the total damage to the 
freehold. The testimony shows that the claimant was renting 
the premises from the owners of the land f o r  $55.00 per 
month, and that claimants had placed upon such premises 



I 
566 NAUYOKS ET AL. v. STATE OF ILLINOIS. 

filling station equipment of a permanent character at a cost 
of $5,543.35. The testimony herein shows that since the con- 
struction it is practically impossible for  a large truck to  make 
a turn from the main portion of the avenue onto the service- 
drive or from the latter onto the highway, as the end of the 
balustrade would prevent such sharp turn being accomplished, 
and that egress and ingress to  such premises is definitely in- 

. terfered with. Mr. Bensinger also testified that they operate 
another station near the Stock Yards at which they are at 
present obtaining about one-half the amount of business they 
did at the same location in 1936. Claimants seek damages of 
$14,500.00 for  interference with their business due to the 
subway construction. 

TRACT NO. 8-SPUR DIST. CO.  INC. 
(C. of C. No. 3485.) 

The next leasehold claim is that of the Spur Distributing 
Company, Inc. Mr. A. E. Peterson of Nashville, Tennessee, 
Assistant Treasurer and Secretary of this company, testified 
that they leased this property from the Wiggins Ferry Com- 
pany in 1933 at a rental of $60.00 per month; that such rental 
was reduced in July, 1937 to  $30.00 per month and continued 
at that figure until December 1, 1939 when the lease was 
terminated. This property is immediately west of the Rite- 
Price Gasoline Company’s leasehold on the south side of St. 
Clair Avenue. The station was closed from June 27, 1937 to 
December 18, 1938 because of the construction work then be- 
ing done on the subway. The sales of gasoline during the 
years the station was operated varied, for ‘1936 being 266,875 
gallons and f o r  the portion of 1937 operated, 111,520 gallons. 
For  the last half of the month of Decembler, 1938 they sold 
2,961 gallons and during 1939, 142,000 gallons. 

The figures on profits appear in the record and are given 
in considerable detail. St. Clair Avenue levels off in front of ~ 

this property, it being located between the two subways. There 
is a wide space between the ends of the two balustrades per- 
mitting free access to the premises of the ;Spur Distributing 
Company for trucks entering or leaving such premises, the 
street at  such point being on a level grade with the premises 
of claimant. Damages are sought in the sum of $19,915.26. 
The same comments and questions of law, as commented on 
in regard to Tract No. 7-the Rite-Price Gasoline Company 
are involved in and apply to  consideration of this claim. 
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TRACT No. 12-E. W. MATHIS. 
(C. of C. No. 3325.) 

E. W. Mathis, claimant herein, was not the owner of the 
premises involved in this claim, but was a tenant thereof 
from month to month and was the owner of the improvements, 
same consisting of a rather dilapidated looking one-story 
frame building located between the Watkins and Zelvis prop- 
erties above described. He valued the improvements as of 
May 15, 1937 at $976.50 and as of December 15, 1938 at 
$97.65. The testimony of other witnesses will be summarized 
later. Claimant contends that his damages, although on a 
leasehold, should consist of the depreciated value of his prop- 
erty by virtue of the subway construction and that the above 
figure represents such damage. The ground is owned by the 
Terminal Railroad and claimant pays $6.00 per month rent. 
He bought the building that was on the land in 1929 for 
$375.00 and has added a room from time to time since then. 
Claimant was occupying the buildings from May, 1937 to Jan- 
uary, 1939. The buildings were vacant about a month and he 
now receives $15.00 per month rental, out of which he pays 
the water rent. The premises were used for a restaurant and 
beer parlor, and are about midway of the subway, the depth 
of which at the northeast corner of the property is approxi- 
mately 5.6 feet and at the northwest corner of the property 
the depth of the subway is approximately 7.7 feet. The 
20-foot service-drive and balustrade extend the full length of 
claimant’s property and several doors beyond to the dead- 
end of the street a t  the railroad retaining wall at which point 
a stairway leads down under the viaduct. The property en- 
croaches 2.58 feet at the east end of the building and 2.4 feet 
at the west end, on St. Clair Avenue. Similar encroachment 
exists by all the properties involved in these claims except 
Tracts No. 17, No. 18 and No. 19. The testimony of claim- 
ant’s other witnesses as to values and damage is as follows : 

Prior to After 
Construction Construction 

Value Value Damages 
Wesley C. Moss. .  ................. $ 976.50 $ 97.65 $878.85 
Philip Cohn ...................... 1,600.00 . 800.00 800.00 
C. E. Rogers.. ..................... 1,000.00 500.00 500.00 

For Claimant: 
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TRACT No. ~~-THEISS BROS. Co. 
(C. of C. No. 3378.) 

Claimant is a corporation engaged in the wholesale and 
retail feed business. Mr. Harry Theiss js president of the 
corporation and testified in this case. Their business is 
located at 217 St. Clair Avenue and claimant owns the ele- 
vator and storage buildings and other improvements located 
on the property. The ground is owned by the Pennsylvania 
Railroad Company and claimants have macle successive leases 
since they first took possession of the premises about 1911. 
Claimant is a licensed Federal Warehouse and they store 
large quantities of grain for  other individuals and also buy 
and sell flour and feed out over the State, claimant hiring 
trucks for the delivery of such supplies. The lease under 
which claimant was operating when the subway was begun 
was dated May 31, 1933 and expired November 15, 1937. A 
written extension was made December 20, I937 extending the 
lease for  a five-year period (Claimant’s Exhibits 44 and 45). 
Both contain a clause giving a right of cancellation upon 
thirty days’ written notice. Claimants invested about 
$14,000.00 in buildings and $5,000.00 in machinery on the 
premises, relying upon verbal assurance from the railroad 
authorities that they never cancelled a lease as long as the 
parties complied therewith. Prior t o  the building of the sub- 
ways all trucks had easy access to the premises and the load- 
ing platform on the north side of St. Clair Avenue. After 
the subways were constructed the surface of the main high- 
way is about 9 feet below the property line at  the southwest 
corner and approximately 2 feet below a t  the southeast 
corner. The balustrade extends along the entire front and 
there is a service-drive 21 feet in width in front of the prop- 
erty of St. Clair Avenue. As there is some open space west 
of the building, and this is the last property at the end of the 
subway, trucks and other cars can still load at the loading 
platform along the north edge of the service-drive and turn 
at the west end of such drive. Trucks and other vehicles that 
are passing through, of course, are separated from claimant’s 
property by the balustrade at  the top of the subway. Claim- 
ants testified to  a loss of 60 per cent of their retail business 
since the construction of the subway. They also claim dam- 
age for  the expense of $500.00 incurred i n  lowering their 
driveway and scales, made necessary on the property by the 
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change in grade, and seek damages of $15,000.00 for loss in 
value of its improvements and occupancy and $500.00 for the 
above item of expense. 

Three parcels of land are described in the lease held by 
claimant, but by stipulation no claim o r  proof f o r  damage to 
the small tract 8’ x 10’ is made. Claimants rely upon the 
language in the case of People vs. Kelly, 361 Ill. 54, wherein 
the court says: 

“Changing the grade of a street in such a way as t o  obstruct ingress and 
egress to or from the private property of a citizen is damaging property for 
public use within the meaning of Section 13 of Article 2 of the Constitution 
of 1870.” 

The record and examination of the premises disclose that 
while entrance can still be had thereto, the traffic cannot have 
access to the premises in the same free manner as before the 
subway and balustrade were built. However, St. Clair 
Avenue was always an extremely busy tlioroughfare, m d  
trucks and cars which now drive in on the service-drive are 
removed from the congestion and hazard of the through 
traffic to which they were previously subjected, and in some 
respects and for the purposes for which the premises are 
used, the service-drive would appear to be a distinct benefit 
to the property. 

Claimants contend the fact that the lease under which 
they held the premises expired November 15, 1937, does not 
affect the validity of its claim. The record shows that the 
practice of the Railway Company in renewing leases of this 
type was t o  all intents the equivalent of an option to  the 
lessee to  renew such lease, subject only to the reservation of 
cancellation on thirty days’ notice, and in support of their 
continuing rights in the premises claimant cites the case of 
Adelma$$ vs. Carsom, etc., 247 Ill. App. 574, 578, as follows : 

“It will not be questioned that where a term for a fixed period is 
created by a lease a provision for its termination upon an event which may 
or may not happen before the expiration of the period specified, or a provi- 
sion f o r  its termination before the  expiration of such period a t  the option of 
the lessor or lessee, will not prevent it from creating a valid term of years. 
(35 C. N. 972; 18 Am. & Eng. Encyc. 209; C?oooodright vs. Richardson, 3 Burn- 
ford & East Term Rep. 462; Eennz~ vs. Knight, 119 Fed. 475.) But it is 
urged that where, as here, the lease gives either party the right to terminate 
it a t  a certain period less than the full term of the demise i t  must be deemed 
a demise for only such period and is  not binding upon either party beyond 
that time; that such a lease must be differentiated from one giving an option 
to terminate to one party only and remaining absolutely binding on the other 
if the option is  not exercised. Cases of the latter character are Foreman vs. 
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Hilton Co., 280 Fed. 608, and Bartkowski  vs. Hoefeld, 226 Ill. App. 198. No 
case, however, has been cited on either side where the  option was mutual. 
But discussing a like contention made in  Kenny  vs. Enight, supra, the court 
said that even if it  was of the opinion that the contract before it was termin- 
able at the will of either party, or upon reasonable notice, ‘it would not fol- 
low that  the agreements therein contained would not be obligatory upon the 
parties so long as they continued to act under such contact before revoking 
o r  terminating it.’ It is  seemingly irrelevant, therefore, in determining the 
character of t he  lease, that  either party mayjterminate it,  if, neither elect- 
ing so to do, they may continue to act under its other provisions for i t s  full 
term.” 

The Attorney General on behalf of the respondent con- 
tends, that as to all of the claims filed herein both of freeholds 
and leaseholds, no damages can be legally demanded for  
interference with the respective business enterprises or for 
annoyance and loss of business suffered by the respective 
claimants during the period of construction. The court is in 
accord with this contention, for- 

, 

“It is  well settled that inconvenience, expense or loss of business occa- 
sioned to  abutting owners by the temporary obstruction of a public street, 
and the consequent interference with their right of access to their property, 
made necessary by the construction of a public improvement, gives no cause 
of action against the municipality. The Constitution provides no remedy 
for the property owner under such circumstances. Such claim is not damage 
to property not taken, within the meaning of the Constitution. Cases cited. 

Chicago Flour Co. vs. Chioago, 243 Ill. 268, 271. 
Ulenbard Golf Club, Inc. vs. State, 8 C. C. R. 65. 
Stein, et al. vs. State, 8 C. C. R. 251.” 

/ 

“Annotated Cases 1918B P. 876. Note. 
“In case of such an injury the measure of damages is the diminution of 

the value of the property which is injuriously affected by the public improve- 
ment. In arriving at that  damage, neither the profits of the business con- 
ducted on the premises nor the cost to the  tenant of fixtures and improve- 
ments placed therein, nor the articles purchased for the purpose of enabling 
the lessee to conduct the business, nor diminution in the value of such 
fixtures, improvements or articles as are removed by the lessee, can be 
recovered as damages; but the increased value of the premises for  rent in 
consequence of the putting in  of such fixtures and improvements may prop- 
erly be considered in  computing the damages to the leasehold estate. In such 
a case the profits of the business are not recoverable by way of damages, but 
evidence that  the business is profitable is admissible to illustrate and throw 
light on the value of the premises for  rent. Pause vs. Atlanta, 98 Ga. 92, 26 
S. E. 489, 58, Am. St. Rep. 290. 

To the same effect see the following cases: 
Cook, (&c. Co. vs. Chicago Sanitary Dist., 177 Ill. 599; 52 NE. 870; Mar- 

shall vs. Chicago, 77 111. APP. 351; Chiaago Sanitary Dist. vs. McQuirk, 86 
Ill. App. 392; Chicago vs. McShane, 102 Ill. App. 239; N e w  Yo&, etc. R. Go. 
vs. Blacker, 178 Mass. 386; 59 N. E. 1020; Voigt vs. Milwaukee County, 158 
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Wis. 666, 149 N. W. 392; See also, St. Louis, etc. R. (70. vs. Capp, 72 Ill. 188, 
affirmed in 67 Ill. 607; Leach vs. Philadelphia;, etc. Co., 258 Pa. St. 522, 102 
Atl. 175. Compare H‘ohmanrz vs. Chioago, 140 Ill. 226, 29 N. E. 671, 41 Ill. 
App. 41.” 

The Attorney General further contends that any lessee 
who took the premises with notice of the existing conditions, 
accepted the premises subject to  such conditions with all the 
impairment of use that existed at such’time. 

The consideration of damages to the Rite-Price Gasoline 
Company is therefore restricted-to the last seven and one- 
half months of their lease, but this period is affected by a 
cancellation of such lease as follows : 

“CLAIMANT’S EXHIBIT 7-A 
St. Louis, Missouri 
July 16, 1937. 

“Lease Agreement dated the Erst day of August, 1934, between The Wig- 
gins Ferry Company, lessor, and Rite Price Gasoline Company, lessee, is 
hereby cancelled and terminated, effective July 31, 1937, with the under- 
standing that the  improvements belonging to the lessee will be permitted to 
remain upon the  leased premises at the sole cost and risk of the lessee. 
The lessor to have the right to occupy and use and to permit others to occupy 
and use said premises and the improvements thereon free of  rental or other 
charges during the construction of the St. Clair Avenue subways adjacent to 
said premises, and with the further understanding that upon the completion 
of said subways the lessor shall have the right of a renewal of said lease; 
however, should said lessee elect not to renew said lease it shall have the 
right at any time after July 31st, 1937, upon giving to the lessor 60 days’ 
prior written notice, to remove its said improvements. 

“The Wiggins Ferry Company 
“By H. W. Cox, 

“Approved and Accepted: 
“RITE PRICE GASOLINE COMPANY 
“By Saml. Pres. 
“‘Dated this 27th day of July, 1937.” 

Real Estate Agent.” 

The Spur Distributing Company was leasing Tract No. 8 
from The Wiggins Ferry Company on a five-year lease from 
February 1, 1935. The lease provided that at the end of the 
five-year period, the lease was to  continue fo r  successive 
three-month periods, with a ninety-day notice clause. The 
company closed its station during the construction period, 
reopened it on December 15, 1938, and sold out to  Harold C. 
Dunkel on December 18, 1939, at a net loss on its improve- 
ments, attributable by it to the construction work in ques- 
tion of $272.29. 

E. W. Mathis, claimant in No. 3325-Tract No. 12, was a 
tenant from month to month. Counsel for claimant recog- 

I 

\\ 
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nixes that under the record it is difficult to determine the 
actual basis upon which damages should be ascertained 
(Brief P. 112). No damage can be awarded for  the tempo- 
rary period, during construction, and thereafter claimant, 
holding said premises on a month to month basis, held the 
premises, after December 15, 1938 with notice of their condi- 
tion and impairment, and is not entitled to damages f o r  such 
subsequent time. 

Theiss Brothers Company, claimant in No. 3378-Tract 
No. 19, held possession under a lease expiring November 15, 
1937. A written extension for five years was made December 
20, 1937. Only six months of their lease remained when the 
construction work began, and as that was during the tempo- 
rary construction period no award for such period can be 
made. (See Cihicago Flour Co. vs. Chicago, supra). 

From a consideration of the entire record, and of the law 
pertaining to the facts disclosed, and from the court’s inspec- 
tion of the several properties, we find that no award should 
be made to the plaintiffs in either of the leasehold claims, i. e. 
Rite-Price Gasoline Co., No. 3509 ; Spur Distributing Com- 
pany, No. 3485; E. W. Mathis, e t  al., No. 3325; or Theiss 
Brothers Feed Go., No. 3378. 

Awards are recommended in favor of the several claim- 
ants hereafter named as follows : 

6- 

Tract No. I-Aggie Nauyoks and Pete Antonovich, Trustee, (C. of 

Pollock and Stephen D. 
....................... $ 1,500.00 

Sexton, Trustee, (C. of C. No. 3291). . . . . . . . . . . . .  10,000.00 
Tract No. 3-George R. Janner, (C. of C. No. 3486) . . . . . .  1,750.00 
Tract No. 4-Mark Wedel and Wm. Casey, (C. of C. No, 3297). . .  711.05 

Because of unlrnown ownership to an  undivided 
1/9th interest in these premises, the above award 
represents only the undivided 8/9ths share or in- 
terest of Messrs. Wedel and Casey in  the amount 
of damages found to have resulted to these prem- 
ises from the construction in question. 

Tract No. 5-Louise C. Lawrence and A. C. Fritz, (C. of C. 

Tract No. 6-Rose Sokolowski, (C. of C. No. 3333). . . 2,300.00 
Tract No. 9-Martin Andrushat and Susanna Andr f 

C. No. 3288) ................................... 3,000.00 
Tract No. 10-Mary Langvin and Florence Meredith (C. of C. 

No. 3295) 3,000.00 
Tract No. 11-Nina B. Watkins and Edgar Bratton (C. of C. 

No. 3292) ...................................... 8,000.00 

No. 3324) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1,600.00 

................................... 
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Tract No. 13-Anna Ford; Anna Ford, Executrix of the Last Will 
and Testament of Anna Zelvis, Dec'd; Anna 
Ford, Administratrix of the Estate of John ZeIvis, 
Dec'd), (C. of C. No. 3296) ...................... 

Tract No. 14-Rose Halloran, (C. of C. No. 3374) ................ 
3,500.00 
4,200.00 

Tract No. 15-Louis Goldberg and Flora Goldberg, (C. of C. 

Tract No. 16-Joseph C. Effinger and Marguerite Effinger, (C. of 
No. 3507) ..................................... 12,000.00 

C. No. 3505). Claim denied. No award. . . . . . . . . . . . . . . . .  

No. 3508) ..................................... 25,000.00 

Tract No. 17-Nellie Rodgers, (C. of C. No. 3481). ............... 9,000.00 . 
Tract No. 18-Claude H. Ozier and Elizabeth L. Ozier, (C. of C. 

SUPPLEMENTAL OPINION. 
No. 3324. 

Per Curiam: 

This cause again being before the court on its own mo- 
tion, and it appearing that an award was heretofore recom- 
mended in this cause on the 14th day of May, A. D. 1941 for 
the payment of $1,600.00 to  Louise C. Lawrence and A. C. 
Fritz, and it appearing from a stipulation filed in said cause 
that this claim consists of alleged damages to two individual 
lots, i.e. Nos. 10 and 11, the former being a t  the corner of 
Third Street and St. Clair Avenue in East St. Louis, Illinois, 
and Lot No. 11 immediately adjoining said Lot No. 10, and it 
appearing from the evidence that each of said lots has a 
frontage of twenty-five (25) feet on St. Clair Avenue, but 
that Lot No. 10 is forty-eight (48) feet wide at the rear and 
has a greater area than Lot No. 11, and it further appearing 
from the stipulation on file that it is the desire of the parties 
that any award made as to  Lot No. 10 should be made payable 
to Louise C. Lawrence and any award made for Lot No. 11 
should be payable t o  Louise C. Lawrence and A. C. Fritz, and 
it appearing that a legal and equitable division of said award 
of $1,600.00 would be $885.67 for  Lot No. 10 and $714.33 for 
Lot No. 11; 

It Is Therefore Hereby Ordered that said awaid of 
$1,600.00 heretofore made in this cause shall be divided as 
follows : 
To Louise C. Lawrence, for damages t o  Lot No. 10  as described in  

To Louise C. Lawrence and A. C. Fritz, for damages to Lot 11 as 
described in the complaint herein ............................. 

the complaint herein.. ........................................ $885.67 

714.33 
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(No. 3590-Claim denied.) 

BERTHA COLLINS, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinion Pled June  10, 1941. 

JOSEPH SAM PERRY, for claimant. 

GEORGE I?. BARRETT, Attorney General; GLENN A. TREVOR, 
Assistant ,Attorney General, fo r  respondent, 

NEQLIGENCE-O~~~CWS, agents or employees of Xtai e-State not liable for- 
rule 07 respondeat superior not applicable t o  State--award cannot be made 
for damages resulting under any  theory of law or equitv. The State is not 
liable for damages for personal injuries or damages to  property occasioned 
by the negligence of its officers, agents or employees, the doctrine of 
respondeat superior not being applicable to the State, and no award can be 
made therefor under any theory of law or equity. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

Damages of $1,000.00 are sought by claimant Bertha 
Collins for injuries alleged to  have been received by her 
while walking along a plank sidewalk at the east end of Lake 
Zurich near the village of Lake Zurich in Lake County, Illi- 
nois. Claimant contends that the seawall along the edge of 
the lake and the board sidewalk adjoining same were under 
the control of the State of Illinois, and a,re held out to the 
public as a recreational place; further, that respondent per- 
mitted the sills beneath the sidewalk to become rotten and 
decayed and the boards loosened, so that when claimant 
stepped on a certain plank it crashed through and she was 
thrown forward and struck by the rear end of the plank 
injuring her leg and knee, causing her to pa,y out medical bills 
of $54.80 and preventing her f o r  a period of time from follow- 
ing her regular occupation as clerk and typist. I n  her com- 
plaint she further states that the bad condition of the side- 
walk was not recognizable on the surface, and that claimant 
could not have known of such decayed and dangerous condi- 
tion before the accident actually occurred. 

The Attorney General has filed a motion to dismiss the 
claim as predicated on alleged liability of respondent for 
negligence and wrongful acts of its agents o r  employees, for  
which as a sovereign commonwealth, respondent could not be 
held liable. While claims of this character are not uncom- 
mon, our records are replete with decisions holding that- 

, 

“The State, in the exercise of a governmental function, is not liable for 
injuries to persons resulting from the alleged negligence of its officers, agents 
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or employees, in the absence of a statute making it liable therefor.” 
(Minear vs. Btate Board 07 Agr., 259 111. 549; Barica, Admx.  etc. vs. State, 
10 C. C. R. 47).  

I n  the case of Kramer vs. State, 8 C. C. R. 31, claimant 
sought to recover damages suffered in a fall on State-owned 
property, upon the theory that it was the duty of the State 
to maintain and keep the floor in question in proper and safe 
condition; and that even though the State were not liable for 
the negligence of its servants and agents, nevertheless an 
award should be made as an act of social justice and equity. 

The court there said: 
“It i s  a well established principal of law in  the courts of this and other 

States that the State is not liable for the negligence of its officers, servants 
o r  agents in the performance of governmental functions; neither can this  
court allow an  award as  a matter of social justice and equity in any case 
where the State would not be liable at law or in equity i f  the State were 
suable.” 

The latter proposition is considered at length in the case 
of Crabtree vs. State, 7 C. C. R. 207. 

The Attorney General in his brief has reviewed a number 
of similar cases, but further space will n o t  be taken in re- 
ferring thereto. 

The motion of respondent to dismiss is allowed and the 
claim dismissed. 

(No. 3573-Claim denied.) 

JOE GOLDSTEIN, Claimant, vs. STATE OF ILLINOIS, Respondent. 
opinion file& June 10, 1941. * 

SELTZER, LEW & SPIEGEL, for  claimant. 
GEORGE F. BARRETT, Attorney General; GLENN A. TREVOR, 

NEGLIGENCE-emplOyee of State-State ~ o t  liable for-rule of  respondeat 
superior not applicable t o  Btate-award cannot be made fw damages resulting 
from under any theory of law or equity. The State is not liable for damages 
for personal injuries or damages to property caused by the negligence of its 
officers, agents o r  employees, the doctrine of respondeat superior not being 
applicable to  the State, and no award can be made therefor under any theory 
of law or equity. 

Assistant Attorney General, f o r  respondent. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 
Claimant avers that on the 26th day of October, 1939, he 

was the owner and operating an automobile in a southeasterly 
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direction on Higgens Road, near Elk Grove, Illinois, and was 
in the exercise of due care and caution for  his own safety and 
f o r  the safety of others; that at that time :and place Frank S. 
Brown, employed by the State of Illinois, was engaged in 
some act o r  acts on behalf of the State of Illinois, and oper- 
ating an automobile traveling in the same direction claimant 
was traveling ; that Brown negligently and carelessly oper- 
ated his automobile, and in attempting to  pass the car of 
claimant on the left hand side of the road, drove off on the 
left hand side of the highway, and in attempting to  regain 
control of his automobile and return to the pavement, he 
swerved into the automobile driven by the claimant, damag- 
ing the claimant’s car and injuring the claimant, and claim- 
ant asks that he be awarded damages on account of injury 
to his automobile and injuries to himself and for  loss of his 
wages. 

The Attorney General has made a motion to dismiss this 
case on the ground that the claimant does not  set forth a 
claim which the State of Illinois, as a sovereign common- 
wealth, should discharge and pay, because these damages are 
alleged to have been sustained on account of the negligence 
of an employee of the State of Illinois. 

The damages sought amount to the sum of $340.35. F o r  
the sake of the motion, the Attorney General admits that 
Brown was an employee of the State of Illinois and was oper- 
ating an automobile at the time and place in question, and 
that claimant suffered damages in the manner which he al- 
leges to have suffered damages. 

This present Court of Claims has passed upon similar 
questions many times. It has been the holding of this court 
and the Supreme Court of Illinois, that the State acts in a 
sovereign capacity and does not submit its action to the judg- 
ment of courts and is not liable f o r  the torts o r  negligence 
of its agents. See 

Kinmore vs. City of Chicago, 171 Ill. 332-335 ; 
Markkam vs. State of Illimois, 8 C. C. R. 230; 
McDomald vs. State of Illiizois, 8 C. C. R. 84. 

Therefore the motion of the Attorney General will be 
sustained and k e  cause dismissed. 
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(No. 3372-Claimant awarded $200.28.) 

OMER C. KIXG, Claimant, us. STATE OF ILLINOIS, Respondent. 
Opznion filed June 10, 1941. 

KENNETH E. Moss, for  claimant. 

GEORGE F. BARRETT, Attorney, General ; GLENN A. TREVOR, 

S~RvIc~s--mate?"zals--zohe?a award nliay be ma&@ for valzic of. Where it 
clearly appears that claimant rendered services and furnished materials to 
the State in performing work on its property, at the request of those in 
charge of said premises and that same were essential to the efficient opera- 
tion of said property and duly accepted, an  award may be made for the 
reasonable value thereof. 

S.4~~~-same-same-lapse of appropr%ation out  of whzch could be patd- 
no  b u r  t o  award. Where it is shown that claimant has rendered services and 
furnished materials which were accepted and used by State, and that  bill 
therefor was not presented before lapse of appropriation out of which same 
could be paid, an award may be made for  the reasonable value thereof on 
claim filed within a reasonable time, 

Assistant Attorney General, for  respondent. 

MR. JUSTICE YANTIS delivered the opinion of the court: 
Claimant is an electrician, residing in Paris, Illinois. His 

complaint recites that on October 5, 1936 he was employed by 
respondent to  do certain electrical wiring in Illinois State 
Highway Garage No. 5 a t  Paris, Illinois, according to certain 
plans and specifications furnished by the State; that he com- 
pleted such work in strict conformity to the plans and speci- 
fications, and that thereupon it was found that the balance 
of the wiring in such garage was in such condition that the 
machinery, lights and equipment in the garage were put out 
of working order and made useless; that at the request of 
Mr. Kenneth Sizemore and Mr. Joseph Connery, foremen at 
such State garage, claimant thereupon installed additional 
wiring whereby the equipment could again be put into serv- 
ice and all of the electrical devices both old and new thereto- 
fore installed in such garage could be utilized. 

a n  itemized Bill of Particulars attached to  the claim 
shoms the cost of materials furnished as a part of such extra 
work amount to $80.28, and the additional labor involved in 
such extra work amounts to $120.00, making a total claim 
for extra material and labor of $200.28. The work originally 
performed by claimant under the plans and specifications 
previously furnished to him, was all completed and paid for. 
-1 9 
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Two reports from the Division of Highways appear in the 
record, one by M. K. Lingle, Engineer of Claims, and the 
other by C. S. Ward, former District Maintenance Engineer 

1 for the State of Illinois. Mr. Lingle’s report shows that the 
lack of efficiency and uselessness of equipment in the Highway 
Garage, following claimant’s work under his contract, was 
not caused by improper installation of wiring by claimant 
under such contract, and that in order to effectively remedy 

wiring and fixtures were installed. Mr. ILingle’s report fur- 
ther shows that the additional labor and materials were re- 
quested and approved by Mr. Sizemore and Mr. Connery, the 
garage foremen. The report of District Engineer Ward 
states that after claimant had completed the work called for 
in his contract and had begun the removal of old wiring, he, 
Ward, was called to the garage by the foreman, Mr. Sizemore, 
and was told by the latter of extra work that was necessary; 
that he told Sizemore if claimant would do this additionaI 
work on the same price basis as his original contract, to have 
him do it. King agreed to this, and was told to do the work 
immediately. District Engineer Ward further states in his 
report that he checked the work after it was all completed 
and found that claimant’s statements as to same were cor- 
rect, and that the additional wiring was of considerable bene- 
fit to the operation of both the shop and the garage; that the 
cost was reasonable and in line with prices in the original 
contract under which claimant had previously been employed. 
Ward further stated that his failure to get a confirmatory 
authorization from the Division of Highways ’ Springfield 
Office, was due to the fact that he left the employ of the State 
in a few days after this matter came up and did not have 
time to make a report thereon. 

Mr. Sizemore testified that the extra work and materials 
were required as an emergency service; that the plans for the 
contract work failed to include a number of essential things, 
and that the apparatus and light8 in the garage were made 
useless until the extra work was performed; that it was due 
to faulty plans that the extra work had t u  be performed, and 
that it was necessary to have such service immediately as 
the air compressor and other equipment in the garage were 
cut off from service. It appears that there was a depart- 
mental ruling in the Highway Department that if more than 

I the faulty lines and fixtures, it was necessary that additional 
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$25.00 expense was involved, the work would be let by con- 
tract, and only on items of less amount that emergency orders 
were allowed. It further appears however, that this rule was 
liberalized in practice by breaking the total charge down into 
various items so as to keep same within the $25.00 limit. 
Claimant is not chargeable with notice of such practice. 
From the record it appears that the service and material cov- 
ered by plaintiff’s claim were furnished to the State of Illi- 
nois at  the request of those in charge of the premises where 
such work was done ; that such labor and materials were use- 
ful and in fact necessary to the efficient operation of respond- 
ent’s property; that claimant through its proper and duly 
constituted employees, accepted the benefit of such labor and 
material, and that the use thereof is now being availed of by 
respondent ; that the cost thereof was reasonable and in keep- 
ing with the price of such labor and material usually 
charged. 

We have previously held that where erroneous state- 
ments are contained in specifications which form a part of a 
construction contract, and the contractor is misled thereby 
and is obliged to perform extra work as a result thereof, the 
respondent is liable. (Peter J .  Crowkey a!? Co. etc. vs. State, 
10 C. C. R. 108.) 

In  L. E. Myers Co. etc. vs. State, 10 C. C. R. 219 this court 
held, that- \ 

“Where it appears from the evidence that claimant did extra work in 
the performance of a contract, such work not being within the terms of the 
contract, but which was authorized by a proper State Department, an award 
may be made for the value of same-as extra work.” 

We have also held in many cases, that- 
“Where claimant has rendered services or furnished supplies to  the 

State on the order of an official authorized to contract for  it, and submits a 
bill therefor within a reasonable time, and due to  no fault or negligence on 
the part of claimant, such bill is not approved before the lapse of the appro- 
priation from which it is payable, an award for the reasonable value thereof 
may be made, i f  a t  the time the expenditure was contracted for, there were 
sufficient funds remaining in the appropriation to pay for same.” (Horst cb 
Btl-ieter Go. vs. Btute, 10 C. C. R. 338.) 

It is conceded that there were ample funds in the appro- 
priation covering the present claim, and that claimant has 
been guilty of no negligence in presenting his demand. 

An award is therefore recommended in favor of claimant, 
Omer C. King, f o r  the sum of $200.28. 
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(Nos. 3353, 3354, 3355, 3356, 3357, 3358, 3359, consolidated-No. 3353, claim- 
ant awarded $562.50, No. 3354, claimant awarded $120.00, No. 3355, 
claimant awarded $486.00, No. 3356, claimant awarded $1,881.00, No. 3357, 
claimant awarded ,$652.50, No. 3358, claimant awarded $732.50, No. 3359, 
claimant awarded $936.00.) 

JOE MCCOMB AND JAnlES MCCOMB, NO. 3353, ALBERT JACOBS AND FAYE 
JACOBS, No. 3354, ED. P. SMITH, No. 3355, OSCAR LAMORE AND 

ZEPHYR LAMORE, No. 3356, ARTHUR BENOIT, No. 3357, ALFRED 

GIROUX AND LEONARD GIROUX, No. 3358, HENRY P. WRIGHT, E. 
BELLE WRIGHT, EDWARD WRIGHT AND MILTON WRIGHT, No. 3359, 
Claimants, vs. STATE OF ILLINOIS, Respondent. 

O p i n i o n  filed June  10, 1941. 

JOHN H. BECKER,~, for claimants. 

GEORGE F. BARRETT, Attorney General ; MURRAY F. MILNE, 
Assistant Attorney General, f o r  respondent. 

PRIVATE PRoPERw-only liability of Xtate for damaging for public use i s  
under Section 13 of Article 2 of Corrstitution-pl~ovisions of  self emeczctiiig. . 
The only liability of the State for damaging private property for public use is 
under Section 13 of Article 2 of the Constitution of Illinois and the provisions 
of such section are self executing. 

COESTITUTION-ArtiCk 1.3 of Nection 2 of--u;ords private property include 
personal property. The words private property in Section 13 of Article 2 of 
the Constitution, providing that private property shall not be taken or 
damaged for public use without just compensation ,are words of general 
application and not confined to any species of property, either real or per- 
sonal and such provjsion protects an individual in the ownership of all of his 
property. 

N r n s a ~ c ~ 4 i s c h a r g e  of mater and sewage f rom  State inst i tut ion com- 
prising permanent structures in to  stream o n  lands of private parties--lesult- 
i n g  in polhitton of stream-when not a permanent nuisance. A discharge of 
water and sewage from a State institution, comprising permanent structures, 
into a stream upon the lands of private parties, resulting in the pollution of 
such stream, does not constitute a permanent nuisance, as such structures do 
not of themselves constitute the nuisance, the same consisting of the dis- 
charge of the water and sewage therefrom. 

SAME-same-same-damages therefro- limited t o  those u p  t o  t ime of 
claim-depreciation in value of real estate not proper element o f .  Where 
private property is damaged from the discharge of water and sewage from a 
State institution, comprising permanent structures into a stream upon the 
lands of private persons, resulting in the pollution thereof, recovery for such 
damages is limited to those sustained prior to the filing of the claim there- 
for, and any depreciation in the fair, cash market value of such lands is not 
a proper element thereof. 

S~~~-same-same-sanze-&ificulty of exact ascertainment of ainoiint 
of-does not Bar recouery. Where claimants establish right to recover dam- 
ages, which are the proximate result of the wrong complained of, State can- 
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not escape liability for payment thereof because of difficulty of ascertainment 
of exact amount, and the best competent evidence which the subject will 
admit is receivable to fix the amount. 

MR. JUSTICE LINSCOTT delivered the opinion of the court : 

The above entitled cases are all claims for damages 
caused by the pollution of a stream known as Rock Creek, 
by the Manteno State Hospital; all grew out of the same state 
of facts, and therefore, upon motion of the several claimants 
have been consolidated for the purposes of the hearing and 
consideration thereof. 

The Manteno State Hospital is a charitable institution 
operated and maintained by the State of Illinois through its 
Department of Public Welfare. It is located on 1,220 acres 
of land owned by the State, located in Sections 22, 23, 25, 26, 
27 and 35 in Township 32 North Range 12 East of the Third 
Principal Meridian in Kankakee County. 

The institutional buildings are located on Section 26, and 
the remainder of the land is devoted to agriculture, orchards, 
nursery, etc. The original buildings and improvements were 
constructed in 1930, and then consisted principally of the fol- 
lowing : eight two-story ward buildings ; one administration 
building; one sewage disposal plant; one power house; two 
employees dormitories ; five doctors cottages ; one Managing 
Officer’s residence ; one farm house ; one kitchen building ; 
garages, etc. 

In  1933 eight additional ward buildings, a dining room, 
and a hospital were erected. 

In 1935 a kitchen building, a general stores building, and 
a laundry building were erected. 

In  1936 and 1937 twelve ward buildings, one mechanical 
stores building, one building for tubercular patients, one 
diagnostic building, two employees ’ buildings, one assembly 
hall, seven doctors ’ cottages, one chief engineer’s residence, 
and two hydro-therapy buildings were erected. 

The number of patients and employees housed on the 
premises from 1935 to 1939 inclusive, were a s  follows: in 
1935, 1,446 ; in 1936, 3,144 ; in 1937, 3,187 ; in 1938, 4,451 ; and 
in 1939, 6,093. 

The sewage from the several buildings is carried through 
an 18-inch sanitary sewer which empties into Rock Creek ap- 
proximately sixty or seventy feet east of the highway running 
north and south between Sections 22 and 23. 

- 

! . 
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The property is also provided with a 48-inch sewer called 
a storm sewer, which empties into Rock Creek just west of the 
18-inch sewer. 

Rock Creek is a natural water course which traverses the 
northwest corner of Section 23, and continues in a south- 
westerly and westerly direction through the lands of the 
claimants, and finally empties into the Eankakee River about 
seven and one-half miles west and two miles south of Man- 
teno; and the effluent from the sewage disposal plant and the 
storm sewer system of the institution empties into such 
creek. The creek is a winding and sluggish stream, twenty- 
five to thirty feet in width, with many holes in the bottom 
which catch and retain the sludge and solids from the insti- 
tution. The fall is about ten feet in the first three and one- 
half miles, and an additional ten feet in the next mile. 

The original sewage disposal plant constructed in 1930 
as aforesaid consisted of a primary settling tank, six me- 
chanical aerators; a secondary settling tank; a sludge di- 
gester and three sludge drying beds, which were able to take 
care of a population as follows : primary tank, 1,280 ; aerator 
tanks, 2,530; settling tank, 2,670 ; digester tank, 3,210 ; sludge 
beds, 3,760. From February, 1935 until July 20, 1937 the 
waste water from the institution laundry was discharged 
directly into the storm sewer system (and eventually into 
Rock Creek) without passing through the sewage disposal 
plant. Since July 20,1937 the waste water from the laundry 
has been run through the sewage disposal plant, and after 
treatment therein, is discharged into Rock Creek along with 
other effluent from the plant, through the sanitary sewer. 

The original plant was put into operation in 1931, and 
thereafter no provisions were made for  any alterations there- 
in o r  additions thereto until December 29, 1938, when a con- 
tract was let f o r  the installation of a new primary settling 
tank, sewage lift station and mechanical bar screen. 

The several complaints herein were filed February 3, 
1939, and on December 14, 1939 a contract was let for certain 
alterations and additions to the sewage treatment plant. The 
alterations and improvements above mentioned had not been 
completed at the time the taking of testimony herein was con- 
cluded, but one of the witnesses for  the respondent testified, 
over objection by claimants, that after the completion of such 
alterations and improvements the capacity of the sewage dis- 
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posal plant would be sufficient to take care of a population 
of 10,000 people, and that with proper operation the d u e n t  
from the plant should not possess any offensive, odor and 
should not render the stream u d t  for  cattle to drink or  to 
stand in. The witness admitted that such results would de- 
pend upon the proper construction of the plant, and the 
proper operation thereof, and that in any event, even with 
the new alterations and improvements the stream would not 
be in its natural state. 

Alfred A. Brensley, a sanitary engineer called by the 
claimants, stated that in his opinion if the plant were con- 
structed according to  the plans in evidence, it would not fur- 
nish sufilcient treatment to  insure the original uses which 
were afforded by the creek waters before the original plant 
was constructed ; and that the effluent discharged from the 
plant would reduce the extent of the available uses of the 
creek as to the riparian owners for general farming purposes 
and dairying. 

No attempt is made by the respondent to deny or  excuse 
the conditions as they existed prior to the filing of the several 
complaints herein. The sewage disposal plant in use prior 
to the filing of such complaints was wholly inadequate to 
treat the sewage and effluent from the institution, and all of 
such sewage and effluent was and continued to be discharged 
into the waters of Rock Creek. 

In  short, the respondent created and thereafter main- 
tained a public nuisance of an aggravated nature. The sup- 
ply of water in Rock Creek was not only increased in volume 
but polluted as well. 

After the alterations and additions hereinbefore referred 
to are completed, the effluent from the entire institution will 
continue to  be emptied into Rock Creek, and the evidence of 
Dr. Hinton, the Managing Officer of the hospital, was to  the 
effect that from 1934 fo the time of the hearing, from 150 
to 200 gallons of water per person per day were consumed at 
the hospital. All of such water was eventually emptied into 
Rock Creek by the respondent, so that in 1939 there was from 
900,000 to 1,200,000 gallons of water per day emptied into 
Rock Creek through the sewers of the institution. 

The claimants, Joe McComb and James McComb, do not 
own the land they farm, but are tenants in possession thereof. 
I n  their complaint herein such claimants seek an award for 
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$1,405.00, f o r  ' the following items of damages, to  wit: de- 
crease in milk production; the cost of extra feed for live- 
stock; loss of livestock; and the cost of veterinary services. 

The claimants, Albert Jacobs and Faye Jacobs, are the 
owners of the land involved in their claim, and the claimant, 
Ed P. Smith, is the tenant in possession of said land. I n  
the original cornplaint filed by Albert Jacobs and Faye 
Jacobs, damages are claimed in the amount of $980.00 for the 
loss of rent, and for the cost of excavating and hauling away 
slime, sludge and sediment which had accumulated in the bot- 
tom of Rock Creek. By amendment thereafter made, such 
claimants added the item of depreciation in the fair cash mar- 
ket value of their property, f o r  which they asked an addi- 
tional award in the sum of $2,000.00. 

The claimant, Ed P. Smith, in his complaint asks for 
damages in the sum of $915.00 for depreciation in the value 
of livestock, loss of livestock, decrease in milk production, 
cost of extra feed fo r  livestock, and cost of veterinary 
services. 

The claimants, Oscar LaMore and Zephyr LaMore, are 
the owners of the land involved in their claim, but Oscar La- 
more alone farms the land, and he is the sole owner of the 

' livestock thereon. In  their original complaint Oscar LaMore 
and Zephyr LaMore, claim damages in the sum of $2,000.00 
for loss of rent, and for the cost of excavating and hauling 
away slime, sludge and sediment which ha,d accumulated in 
the bottom of Rock Creek, and the claimant, Oscar LaMore, 
personally claims damages in the total amount of $2,795.00 
for loss of livestock, loss of use of livestock, decrease in,milk 
production, cost of extra feed f o r  livestock, and cost of 
veterinary services. By amendment thereafter made to  their 
complaint, said claimants added the item of depreciation in 
the fair cash market value of their property fori which they 
asked additional damages in the sum of $7,200.00. 

The claimant, Arthur Benoit, does not own the land he 
farms, but is a tenant in possession under Carl Becker, the 
owner thereof, and claims damages in the sum of $1,102.50 for 
decrease in milk production; cost of extra feed for livestock, 
and cost of veterinary services. 

The claimant, Alfred Giroux, is the owner of the land in- 
volved in Claim No. 3358, and the claimant, Leonard Giroux, 
is the tenant in possession thereof. In their original corn- 
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plaint the claimant, Alfred Giroux, claims damages in the 
sum of $1,325.00 for loss of rent and cost of excavating and 
hauling away slime, sludge and sediment which had accumu- 
lated in the bottom of Rock Creek, and the claimant, Leonard 
Giroux, claims damages in the sum of $1,392.50 for loss of 
livestock, depreciation in the value of other livestock, de- 
crease in milk production, and cost of extra feed for livestock. 
By amendment thereafter made, the claimant, Alfred Giroux, 
added the item of depreciation in the fair cash market value 
of his property, fo r  which he asked additional damages in 
the sum of $6,000.00. 

The claimants, Henry P. Wright, E. Belle Wright, Ed- 
ward Wright and Milton Wright, are the owners of and oper- 
ate the land involved in their claim. In their original c'om- 
plaint they claim damages in the sum of $3,516.00 f o r  loss of 
rent, cost of excavating and hauling away slime, sludge and 
sediment which had accumulated in the bottom of Rock Creek, 
decrease in milk production, and cost of extra feed for live- 
stock. By amendment thereafter made, claimants added the 
item of depreciation in the fair cash market value of their 
property, f o r  which they asked additional damages in the sum 
of $5,000.00. 

The evidence produced on behalf of the several claimants 
shows that those portions of the farms in question traversed 
by the creek were devoted to pasture; that since the poliu- 
tion of the stream commenced, such farm land has depreciated 
in value ; that livestock standing in the creek, or drinking the 
water therefrom became diseased; that some of the stock died 
and that some of it depreciated in value becausg of the sores 
which developed on the animals; that by reason of the pol- 
luted condition of the stream it became necessary t o  remove 
the livestock from the pasture along the creek during the 
summer months of each year when the condition of such 
creek was most objectionable, and that during these months, 
and due to the inability to use these pastures, the occupying 
claimants were compelled to use or obtain.extra feed for the 
livestock; that due to  their removal from the pasture and the 
diseased condition of the livestock, the milk production of the 
occupying claimants fell off, and that they therefore lost the 
sale of certain quantities of milk that ordinarily would have 
been available for such purposes ; and that it was necessary, 
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in some instances, to secure the services of veterinaries in 
efforts to relieve or cure the livestock. 

The respondent contends : 
1. That as a matter of law these claims present a situa- 

tion in which the State is not liable to respond in damages 
for the reason that the State is not liable for1 the negligent 
acts o r  omissions of its officers, agents or employees; that if 
the officers, agents o r  employees of the State by their acts or  
omissions have polluted Rock Creek and have created a con- 
tinuing nuisance, the remedy of the plaintiff is by injunction 
to restrain the continuance thereof; that the State is not 
liable in tort for damages arising from the creation o r  con- 
tinuance of such nuisance ; that no award can be made on the 
claims predicated upon tort liability. 

That where the injury complained of constitutes a 
public nuisance, the provisions of Section 13 of Article 2 of 
the Constitution which provides that private property shall 
not be taken o r  damaged for  public use without just compen- 
sation, has no application; that the Criminal Code makes the 

, pollution of a stream a public nuisance, and that therefore 
the right to maintain and continue such public nuisance can- 
not be obtained by the payment of compensation or damages ; 
that the constitutional provisions embrace only those cases 
in which the Act creating the damage is a lawful act and 
which by the payment of compensation, can therefore be law- 
fully maintained ; that the aforementioned constitutional pro- 
vision has no application to this case, and that the claimants 
cannot predicate their right of recovery thereunder ; that 
their remedy was to abate the nuisance in its inception. 

3. That even if a liability exists under the constitutional 
provision, claimants who are tenants have not offered any 
evidence to establish a proper measure of damages ; that the 
evidence shows that the tenants occupied the land in ques- 
tion under leases which were renewed from year to year; 
that no evidence as to depreciation of the value of their lease- 
hold was presented and that in any event it would be com- 
petent only as to the lease which was in existence when the 
injury arose; that subsequent leases o r  renewals after the 
creek was polluted were made with a knowledge of that fact 
and its effect on the land in question, and such facts were 
taken into consideration in the execution of subsequent leases 
or renewals. 

2. 
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4. That upon the completion of the improvements now 
in progress or contemplated, the creek will no longer be pol- 
luted by the sewage from the hospital, and that therefore the 
pollution of a stream is not a permanent condition, and that 
the claimants who are the owners of land are not entitled to 
recover permanent damages therefor. 

It is clear that the State in the construction, maintenance 
and operation of Manteno State Hospital is engaged in a gov- 
ernmental function; also that the State in the exercise of its 
governmental functions is not liable for the negligence or 
misconduct of its officers, servants and agents under the doc- 
trine of respondeat superior, in the absence of a statute mak- 
ing it liable. Minear vs. State Board of Agriczclture, 259 Ill. 
549; Gebhardt vs. Village of LaGrange Park, 453 Ill. 234; Le- 
Pitre vs. Chicago Park District, 374 Ill. 184; Fiwney vs. State, 
8 C. C. R. 327; I. C. R. R. Co. vs. State, 10 C. C. R. 410; 
Bishop, et aZ. vs. State, 10 C. C. R. 664. 

In this case, however, the claimants are not relying upon 
any negligent acts o r  conduct on the part of the officers, 
agents or employees of the respondent. It is not claimed that 
the sewage disposal plant in question was improperly con- 
structed, but it is claimed that although the facilities for dis- 
posal of sewage were sufficient at the time the institution was 
erected, and continued to be sufficient for some time there- 
after, yet, the institution grew so rapidly both as to the num- 
ber of buildings and the number of people quartered therein, 
that it was but a short time until the facilities for the dis- 
posal of sewage were inadequate and insufficient, and the sev- 
eral complaints are based upon the action of the State in cast- 
ing additional waters into the stream, and in polluting the 
same, to the damage of the claimants as hereinbefore set 
forth. 

Section 13, Article 2 of the Constitution ,provides that 
“private property shall not be taken or damaged for public 
use without just compensation.’’ It seems eIementa1 that the 
words “private property” are words of general application, 
and that they cannot be confined to any species of property, 
either real or personal. I n  the case of MetropoZitm City 
Railway Co. vs. Chicago City  Railway Co., 87 Ill. 317, our 
Supreme Court, on page 324, said: 

I “Property, in its broadest and most comprehensive sense, includes all 
rights and interest, in real and personal property, and also in easements. 
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franchises, and incorporeal hereditaments. That which may be taken for 
public uses is not exclusively tangible property.” 

So also, in the case of I. C. R. R. Go. vs. Cornrnissiomer of 
Highways, 161 Ill. 247, the Supreme Court, on page 250, said: 

“ ‘Property,’ in the sense in which that  word is  thus used in the consti- 
tution, is  that  dominion or indefinite right of user and disposition which one 
may lawfully exercise over particular things or subjects, and generally to the 
exclusion of all others.” 

In Volume 6, Words and Phrases, page 5693, the law is 
set forth as follows : 

“Property is nomen generallissimum, and extends to every species of 
valuable right and interest, including real and personal property, easements, 
franchises, and other incorporeal hereditaments.” 

In Volume 3, Words and Phrases, 2d series, page 1275, 
the author cites the case of I .  C. R. Co. vs. State, ex rel, 94 
Miss. 579, in support of the following proposition, to wit: 

“The term ‘property,’ as used i n  Const. 1906, Art. 3, Sec. 17, providing 
that  an  individual’s property shall not be taken or damaged for public use, 
except on due compensation first made, includes every species of value, right 
or interest.” 

We are of the opinion, therefore, that the constitutional 
provision protects the individual in the ownership of all of 
its property whether the same be real o r  personal. 

One of the earliest cases in this State bearing upon the 
questions here involved was the case of Nevi% vs. City of 
Peoria, 41 Ill. 502. In  that case the City.of Peoria in raising 
the grade of a street directed the flow of water from its 
natural channel to a new channel, and thereby the house and 
grounds of the plaintiff were flooded with mud and water and 
a stagnant pond was formed within a short distance from his 
house, rendering it unhealthy and ruining his business. The 
defendant contended, as in this case, that there was no 
liability on the part of the City of Peoria. 

In disposing of such contention the court said, page 508: 
“The city is the owner of the streets, and the legislature ,has given it 

power to grade them..  But i t  has no more power over them than a private 
individual has over his own land, and i t  cannot, under the specious plea of 
public convenience, be permitted to exercise tha t  dominion to the injury of 
another’s property in a mode tha t  would render a private individual responsi- 
ble in damages, without being responsible itself. Neither State nor munici- 
pal government can take private property for public use without due com- 
pensation, and this benign provision of OUT Constitution is to be applied by 
the courts whenever the property of the citizen is invaded, and without ref; 
erence to the degree.” Also, on page 515: “We are unable to see why the 
property of an  individual should be sacrified for the public convenience 

. 
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without compensation. We do not think it sufficient to call it damnum 
absque injuria. We know our Constitution was designed to prevent these 
wrongs. We are of the opinion, that, for injuries done to the property of the 
appellant in the case before us, by turning a stream of mud and water upon 
his premises, or by creating in the immediate neighborhood of his dwelling 
an  offensive and unwholesome pond, if the jury find these things to have been 
done, the city of Peoria must respond in  damages.” 

The case of Holm vs. Cook Cowty,  213 111. App. 1, was a 
case very similar on the facts to the case at bar. I n  that case 
the Oak Forest Infirmary, a county institution which fur- 
nished a home and refuge for about 3,000 inmates and em- 
ployees, conducted its sewage through the farm tiling of the 
plaintiff and across his premises, causing damage similar to 
that complained of in this case. I n  that case the county of 
Cook took the same position as is being taken by the Attorney 
General in this case, and in disposing of such contention the 
court, on page 4, said: 

“It is insisted by plaintiff that  the action here brought is one to recover 
compensation for the wrongf’ul taking of and damage to his lands and tiling 
system for a public use without compensation. Defendant, on the other 
hand, argues that, being a municipality i n  the exercise of‘ its governmental 
functions, an action in tort will not lie against it. 

“So far  as the form is concerned, if an action does lie against Cook 
County for the injuries complained of, trespass on the case is the appropriate 
one. Bradbury vs. Fanclalia Levee d Drainage Dzst., 236 Ill. 36; Allen VS. 
City of Decatur, 23 Ill. 332. 

“The paramount question here presented for determination is, whether 
any action will lie against Cook County under ,the facts hereinabove related. 

“Section 13 of the Bill of Rights (Const. Ill. of 1870, Art. 11) provides 
that ‘private property shall not be taken or damaged for public use without 
just compensation’; that ‘such compensation, when not made by the State, 
shall be ascertained by a jury, as shall be prescribed by law.”’ 

“It will be seen, from an examination of the declaration, that  when de- 
fendant constructed the said Oak Forest Infirmary, i t  contemplated that all 
sewerage was to be conducted from its lands into the Calumet Drainage 
District Ditch, by means of plaintiffs said tiling system, which was in fact 
done. Such action was tantamount to an  appropriation not only of plaintiffs 
lands for this purpose, but also the tiling system which plaintiff had laid for 
purposes entirely foreign to the one to  which defendant put it. While it is 
true, as argued by defendant, that the servient estate must yield to the 
dominant one in carrying off surface waters, etc., yet such right cannot be 
enlarged to permit the defendants herein to unlawfully appropriate plain- 
tiff’s said tiling system for the purpose of conducting the entire sewerage of 
the institution in question through plaintiff’s lands. In our opinion, plain- 
tiff’s declaration sets up a state of facts from which it appears Chat his said 
property has been both taken and damaged for public use without compen- 
sation.” 
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I n  the case of HighZmd vs. Auer, 235 Ill. App. 327, the 
plaintiff Auer sought an injunction to restrain the City of 
Highland from polluting certain waters whereby sewage was 
deposited upon the lands of said plaintiff. In considering the 
rights of the plaintiff under the Constitution, the court in 
that case said: 

1 

“Our Constitution guarantees to every citizen that his property shall not 
be taken or damaged for public use without just compensation. Art. 2, Sec. 
13. It protects him against damages caused by a nuisance.” 

The case of Cook vs. City of DuQwoil~, 256 Ill. App. 452, 
is another case which, on the facts, is almost identical with 
the case at bar. I n  disposing of the question there involved, 
the court said (page $55) : 

“It is the right of every owner of land over which a stream of water 
flows, to have i t  flow in its natural state, and with its quality unaffected. It 
is a part of the freehold of which the owner cannot be disseized except by 
due process of law, and the pollution of a stream constitutes the taking of 
property, which may not be done without compensation.” 

I n  considering the effect of the aforementioned constitu- 
tional provision, our Supreme Court in the case of Roe vs, 
Coumty of Cook, 358 Ill. 568, said: 

”Section 13 of Article 2 of the Constitution, principally relied upon in 
support of the judgment, is as follows: ‘Private property shall not be taken 
o r  damaged for public use without just compensation. Such compensation, 
when not made by the State, shall be ascertained by a jury,  as shall be pre- 
scribed by law,’ etc. It is contended by plaintiff in error that the Constitu- 
tion does not point out a remedy and that no express remedy is afforded by 
statute. From this it is argued that the parties damaged are left to  t h e  
common law for relief, and that no liability exists a t  common law against an 
involuntary municipal corporation (such a s  the County of Cook) to  respond 
in damages for a tort, in  the absence of a statute creating such a liability. 
(Board of Trustees of Odell  v8. Schroeder, 58 Ill. 353; County of Cook vs. 
City of Chicago, 311 id. 234.) On the other hand, the defendants in error  
argue that the constitutional provisions above quoted are self-executing, and 
that a county may not take or damage the property of an individual for  pub- 
lic use without eminent domain proceedings and without compensation and 
then escape liability for i ts  act by saying that it cannot be sued. We are 
impressed with the justice and soundness of the latter view. The consti- 
tutional right of all property owners to a compensation when their property 
has been damaged or taken for public use is one of the most salient provi- 
sions of our bill of rights.” * * * 

“When the Constitution forbids the taking or damaging of private prop- 
erty without just compensation and points out no remedy, and no statute 
affords one, for the invasion of the right of property thus secured, the com- 
mon law, which affords a remedy fo r  every wrong, will furnish the appro- 
priate action for the redress of such grievance.” * * * 
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“The constitutional provision itself, without remedial legislation, i s  
basic law, which not only confers a right but pre-supposes a remedy. Stand- 
ing alone, Section 13 is self-executing and forms the basis fo r  recovery at 
common law by an action on the case.” * * * I 

“Counties may sue and be sued in Illinois, (Cahill’s Stat. 1933, Chap. 34, 
Secs. 22, 31) and while they may not be held liable for damages in tort  ac- 
tions, where the doctrine of respondeat superior must be invoked, they are 
nevertheless liable for the value of property appropriated to their own use 
and for damages done to  abutting property by reason of public improvements 
made in pursuance of their corporate powers.” * * * 

“It is now immaterial whether the declaration be considered as one in 
tort  o r  in assumpsit, as the breach of duty relied upon is the same and it 
contains all the necessary averments of fact for  an action in assumpsit.” 

The case of Barrimgton Hills Club vs. Barringto%, 357 Ill. 
11, mas another case in which the facts were very similar to 
those in the case at bar. I n  that case the plaintiffs we# 
riparian owners of lands who sought an injunction against the 
village of Barrington to prevent such village from discharg- 
ing sewage and the efflux from its sewage treatment plant, 
into the creek above their premises. In that case the court 
said, page 18: 

“The claim cannot be sustained that the Village of Barrington had an  
inherent right to  use the creek as the only available natural watercourse to 
carry off its sewage and waste water.” * * * 

“Here, in  addition to the placing of an additional 
burden upon the servient estates of defendants i n  error, a s  lower riparian 
owners, through the drainage of water coming from the water system and 
deep wells supplying water to  the village, another property right is invaded, 
viz., by pollution of the stream.” 

Also, on page 1 9 :  

The Supreme Court of the United States has held in 
numerous cases that a claim for  compensation for property 
taken fo r  public use by the Federal Government is a claim 
founded upon an implied contract. Phelps vs. 8. S., 274 U. S. 
341; North Arnericm Trmsfer Co. vs. U.  S., 253 U. S. 330; 
Temple, 248 U. S. 121. 

The cases cited would seem to be conclusive of the right 
of the several claimants to  recover, under the provisions of 
the Constitution, such damages as they have sustained, 
limited, however, to  the allegations of their several com- 
plaints, the testimony in the record, and the law governing the 
proper measure of damages in cases of this kind. 

The respondent, however, contends that the conditions 
complained of constitute a public nuisance in violation of the 
provisions of Section 221 of the Criminal Code of this State 
which provides that it is a public nuisance “ to  corrupt or 
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render .unwholesome or impure the water in a stream, river, 
pond or lake, to  the injury o r  prejudice o €  others”; that in- 
asmuch as the same constitute a public nuisance the State 
cannot obtain the right to continue such nuisance by paying 
damages to the plaintiffs and that therefore the plaintiffs are 
not entitled to recover in this case. I f  such contention were 
sound, it would follow as a necessary consequence that if the 
State causes pure water to flow upon the lands of the claim- 
ants which such lands would not ordinarily receive in the 
course of nature, and thereby adds to the burden upon such 
lands, the claimants would be entitled to maintain an action 
therefor, but if the waters so cast upon the lands of the claim- 
ants are of such a nature that the stream is polluted thereby 
and a public nuisance created, the claimants would have no 
remedy therefor. 

We are not impressed either with the soundness of this 
contention o r  the justice thereof; nor are we impressed by the 
further contention of the respondent that the claimants are 
limited in their remedy, to the abatement of the nuisance. 
Our courts in numerous cases have held that in cases of this 
character, a suit for damages and the abatement of the 
nuisance by injunction are concurrent remedies. 

I n  the case of Barrimgtoiz Hills Club vs. Barringtow, ante 
(357 Ill. 11) our Supreme Court said: 

“The law in Illinois is, and has long been, settled upon the controlling 
questions involved in this case. A private nuisance may be enjoined by a 
suit i n  equity or the party suffering damage and injury may proceed at law, 
and the remedies are concurrent and not exclusive. (Springer vs. City of 
Chacago, 308 Ill. 356; Vil lage  of Dwight vs. Hayes, 150 id. 273: Cttzj or lie- 
wanee vs. OtZey 204 id. 402.) 

On the question of damages, Lewis on Eminent Domain, 
Second Edition, Volume 2, page 1416, Section 653b, lays down 
the following rule : 

“Where a suit is brought for damages to property by the construction, 
use or operation of a work for public use, the question arises whether all 
damages, past, present and prospective, must be recovered in a single suit, 
o r  whether the damages must be limited to those sustained prior to the 
commencement of the suit, leaving future damages to  be redressed by future 
suits, as such damages occur. If there can be but one suit and one recovery 
i t  necessarily follows; first, that the measure of damages is the diminution in  
the value of the property by reason of the permanent continuance of the 
construction or use which causes the damage;” etc. * * * “On the other 
hand if  there may be successive actions then, first, the measure of damages 
i s  the injury sustained up to the commencement of the suit ;” etc. 9 

“and successive actions may be brought as often as damages are sustained or 
’* 
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injury done and a recovery had of all damages sustained subsequent to the 
prior suit.” 

It is well settled in this State that where the injury in 
question is of a permanent character, all damages arising on 
account thereof, past, present and prospective, must be recov- 
ered in one proceeding; but where the injury in question is 
not of a permanent character, but is continuing, damages may 
be recovered only up to the time of the commencement of the 
proceeding, and successive actions may be maintained from 
time to time as damages are inflicted. Citg of Cerztralia vs. 
Wright ,  166 Ill. 561; Szlehr vs. Chicago Xaaitary District, 242 
Ill. 496; S t r m g e  vs. C. C.  C. d Bt. I,. Ry. Co., 245 111. 246; 
Jones vs. S m i t a r y  District of Chicago, 252 Ill. 591. 

It therefore becomes necessary to  determine whether the 
injury involved in this case is of a permanent or a continuing 
character. 

In the case of Baker vs. Leka, 48 Ill. App. 353, the court, 
in considering the question as to whether a certain ditch con- 
stituted a permanent invasion of the pIaintiff’s rights, said : 

“This is not to be determined from a consideration alone of its enduring 
character, or that if not changed by the hand of man it would likely continue 
forever. To be permanent in a legal sense, a structure must, in addition 
to being permanent o r  enduring within itself, be such that its continuation 
is lawful; because i f  not lawful, it is subject to be removed or abated by a 
legal proceeding and therefore cannot be deemed permanent.” * * * “A 
nuisance which may be abated by law is not regarded as a permanent source 
of injury but as a continuing nuisance. Successive actions fo r  damages 
occasioned by it may be maintained from time to time as such damages arc 
inflicted.” * * * 

In the case of City of Kewaizee vs. OtZey, ante, the court, 
on page 412, said: 

“The principle of law which contemplates that damages sustained f o r  
a permanent injury to land shall be recovered in one action is applicable 
only to  those cases where the party or agent committing the injury acts 
within the authority of the law. In this case, when the sewage of the 
defendant city, or any part thereof, though combined with sewage or dele- 
terious waters from other sources, was cast upon the lands of appellees or  
mingled with the waters of a stream running over the same, so that a 
nuisance was created as to appellees and they were injured thereby, such 
act of the defendant was unlawful and i t  could not be sanctified by time 
Nor could it be said that such a nuisance was a permanent one, for it would 
be the duty of its authors to have it abated.” 

The case of Jorzes vs. Sanitary District of Chicago, 252 
Ill. 591, was a case in which the plaintiff sought to recover 
damages which he claimed had been done to his lands during 
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the period of five years prior to  the commencement of his 
suit, as the result of the overflowing of such lands by the 
defendant. It appeared in that case that the damage to the’ 
plaintiff’s lands was not the result of the construction of the 
Drainage Canal, but that such damage resulted from the use 
made of such canal, and the court there held that where the  
continuance and operation of a permanent structure are not 
necessarily injurious, but may or may not be so, that the in- 
jury is not considered a permanent injury, and only the dam- 
ages sustained prior to the commencement of the suit may be 
compensated in that proceeding. 

I n  Lewis on Eminent Domain, Volume 2, page 1422, the 
. author says: 

“In suits for the pollution of a stream with sewerage, it was held that 
the recovery should be limited to  damages up to the commencement of the 
suit.” 

We are of the opinion, that under the facts in this case 
the nuisance in question cannot be considered a permanent 
nuisance within the meaning of those words as used in cases 
of this kind. The buildings of the respondent which constitute 
the Manteno State Hospital, although permanent structures, 
do not, of themselves, constitute the nuisance complained of. 
Such nuisance consists of the discharge of the waters and 
sewage from such institution upon the lands of the claimants. 
The discharge of such sewage upon the lands of the claimants 
constitutes a public nuisance in violation of the Criminal 
Code of this State and being unlawful, cannot ripen into or 
form the basis of a right t o  continue or  maintain such 
nuisance. Furthermore, the testimony offered on behalf of 
the respondent shows that a very substantial enlargement or 
addition to  the sewage treatment plant is now under con- 
struction; and that upon the completion thereof the effluent 
from the Manteno State Hospital will be unobjectionable and 
will not constitute a public nuisance. Under the testimony in 
the record, we are of the opinion that the nuisance in ques- 
tion, being unlawful, cannot be considered as of a permanent 
character, but on the contrary, must be considered as a con- 
tinuing nuisance. 

There are some cases in this State in which the owners 
of land have treated a structure as a source of permanent in- 
jury and brought suit for and recovered both present and 
future damages, although such structure was unlawful and 
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subject to abatement by legal action. This was upon the 
theory that where the structure is in its nature permanent, 
the one damaged thereby may elect to treat it as permanent 
in law, though he may abate it as a nuisance and may sue for 
and recover damages present and prospective. If he does SO, 
he is to be regarded as having consented to  its continuation 
and is estopped from the recovery of further damages. Baker 
vs. Leka, 48 Ill. App. 353; Strawye vs. C. C. C. cf3 St. L. Ry. 
Go., 245 Ill. 246; Dowd vs. Diaiwage District, 160 Ill. App. 
476; Berwhardt vs. B. a9 0. By. Co., 165 Ill. App. 408. 

Such cases, however, are limited to cases involving struc- 
tures which are in their nature permanent and in which it is 
apparent that the injury will continue indefinitely. In  this 
case, as previously stated, the source of injury was not the 
hospital buildings, which are permanent structures, but the 
depositing of the sewage therefrom on the lands of the claim- 
ants. Furthermore, it is apparent that the pollution com- 
plained of will not continue indefinitely, as the evidence shows 
that a substantial enlargement of the sewage tre,atment plant 
is now in course of construction. Consequently, the cases last 
cited can have no application to the claims now under con- 
sideration. 

In the recovery of the damages sustained by them, the 
claimants are therefore confined to the damages which they 
have sustained up to the time of the commencement of the 
present proceeding, and no recovery can be had in this pro- 
ceeding for any permanent injury to the real estate, that is 
to say, the damage claimed for depreciation in the fair cash 
market value of the real estate is not a proper element of 
damage in this proceeding. 

Some of the property owners claim as an element of dam- 
age the cost of removing the sediment from Rock Creek. 
Whether such cost is a proper element of damages it is not 
necessary to decide at this time, as the evidence offered is too 
indefinite, uncertain and speculative to form the basis of an 
award. The testimony shows that the creek is winding and 
of varying widths, and that there are holes in the bottom 
which are filled with such sediment, but there is no evidence 
to show the distance the creek traverses the several tracts, o r  
the width of the creek on each of such tracts. There is some 
general testimony to the effect that the creek is from 25 to 
30 feet in width, but there is nothing definite as to any par- 
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ticular piece of property, nor is there any definite testimony 
as to  the thickness of the deposit of sediment on the several 
tracts, or the number or the size of the holes in the bed of 
the creek. Apparently the estimates of the owners with ref- 
erence to  the amount of such sediment and the cost of re- 
moval thereof were merely guesses, and not based upon m y  
definite measurements or information either as to the amount 
of the sediment or the cost of removal. 

There is some testimony’to the effect that after the new 
addition to the sewage treatment plant is in operation, the 
effluent from the institution will be unobjectionable, and the 
flood waters will wash away all old sediments, and there is 
also testimony to the effect that the flood waters will have no 
effect upon the removal of such sediment. Even if such 
item were a proper element of damage, it would be necessary 
that the testimony disclose some definite basis upon which 
an award could be made, and in the present state of the 
record, we are of the opinion that no award can be made for  
such item. 

The respondent also contends that the tenants who leased 
their property subsequent to the time Rock Creek was first 
polluted, are not entitled to recover any damages in this pro- 
ceeding, fo r  the reason that the nuisance was in existence at 
the time they went into possession of the property, and there- 
fore they must be held to have leased the property subject 
to  the conditions as they then existed. 

This is the rule which applies in cases of a permanent in- 
jury, but such rule has no application in cases where the in- 
jury complained of is of a continuing rather than a permanent 
character. Baker vs. Leka, 48 Ill. App. 353, 360. 

I n  the present claims the tenants had a right to assume 
that the nuisance, being unlawful, would be abated. 

As to the damages claimed by the occupying claimants, 
the respondent contends that there is no competent evidence 
to support such claims. It goes without saying that in cases 
of this kind the exact amount of the damages sustained is dif- 
ficult to ascertain, but that fact of itself does not deprive the 
claimants of their rights to recover therefor. 

The case of Johmson vs. City of Galva, 316 Ill. 598, was a 
case very similar to the case at bar upon the facts. The plain- 
tiff there sought to recover damages for the pollution of a 
natural watercourse which ran across his farm. The items 

. 
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of damages claimed by him were similar to those sought by 
the claimants herein. In  fact, it seems probable that the 
claimants in this case in preparing their claims f o r  damages 
followed the authority of the Johnson case. 

In  that case, in considering the question of damages, the 
court said, page 603: 

“It is further contended by the plaintiff in  error that the items for 
(1) the cost of hay and grain fed to the cows of the defendant in error 
while confined to the barn lot because of the pollution of the waters of the 
creek, ( 2 )  the alleged resulting loss of milk, and ( 3 )  the cost of labor and 
the value of the defendant in error’s time in driving his horses to and from 
water, were purely speculative and conjectura1 and for that reason are not 
proper elements of damage. If by reason of the wrongful acts of which 
the defendant in error complained he sustained these items of damage they 
were proper elements to  be submitted to  the jury. Damages must, however, 
be the proximate result of the wrong of which complaint is made. Where 
the right of recovery exists the defendant cannot escape liability because 
the damages are difficult of exact ascertainment. The nature of the inquiry 
in, the instant case is such that it is difficult, if not impossible to  ascertain 
with mathematical certainty the amount of the defendant in error’s damages, 
but this difficulty affords no answer t o  a cause of action which results from 
a breach of duty imposed by law. The unliquidated damages growing out 
of the commission of a tort are seldom susceptible of exact measurement. 
The rule is, that while the law will not permit witnesses to speculate or 
conjecture as to possible or probable damages, still the best evidence which 
the subject will admit is receivable, and this evidence is often nothing 
better than the opinions of persons well informed upon the subject under 
investigation.” 

We now come to  the consideration of the amount of dam- 
ages to which the claimantsl are entitled under their several 
complaints, the proof in the record, and the law as hereinbe- 
fore set forth. 

Claim No. 3353, Joe McComb and James McComb. These 
claimants are tenants on the farm described as the South- 
east Quarter (SEX) and the South Half ( S X )  of the North- 
east Quarter (NE%) of Section Twenty-nine (29), owned 
by Mrs. Grace Cooley. Claimants have lived on this farm 
for five years and have fourteen head of cattle. During the 
years 1936, 1937 and 1938 these claimants had to  take their 
livestock out of the pasture during the months of June, July 
and August of each year on account of the pollution of Rock 
Creek, and had to  buy additional feed for them. As the re- 
sult of such pollution and the dry feeding of the livestock on 
account thereof, claimants ’ milk production was reduced two 
hundred (200) gallons per year. The evidence shows that fif- 
teen cents (15c) per gallon was a fair price for such milk, and 
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that the cost to  these claimants of such dry feeding was fifteen 
cents (15c) per day per animal. The evidence also shows that 
these claimants lost one horse and two cows during the month 
of August, 1939, and that at that time they paid Thirty Dollars 
($30.00) in veterinary fees. The complaint in this case was 
filed February 3,1939 and consequently under the law as here- 
inbefore set forth, claimants are not entitled to recover any- 
thing in this proceeding for the horse and the cows which 
died, nor for the money paid to  the veterinary, for the reason 
that all of such matters occurred subsequent to the filing of 
the complaint herein. The damages to wliich the claimants 
are entitled in this proceeding must be confined to the dam- 
ages which accrued prior t o  the filing of the complaint. These 
claimants are  therefore entitled to an award f o r  the following 
items of damage, to wit: reduction in milk gallonage, 200 
gallons a year for the years 1936, 1937 and 1938, at  15c per 
gallon, $90.00; extra feed for fourteen head of cattle for 
seventy-five days a year in each of said tliree years, a t  15c 
per day, $472.50 ;-total, $562.50. 

These 
claimants are the owners of Lots 1 and 3 of Tyson’s Sub- 
division in the East Half (E1/) of Section Twenty-two (22). 
This land adjoins the land owned by Oscar LaMore and 
Zephyr LaMore. Among other items of damage, claimants 
sought to recover for the permanent injury to their lands, 
but in accordance with the views hereinbefore expressed, they 
cannot recover such damages in this proceeding. Claimants ’ 
&tire tract consists of approximately eighty-f our acres, of 
which ten acres is leased to the claimant, Ed  P. Smith. The 
testimony in the record shows that this land was rented to 
Ed P. Smith during the years 1937 and 1938 at a reduction 
of Sixty Dollars ($60.00) per annum on account of the pollu- 
tion of the creek. Claimants are therefore entitled to re- 
cover this item of damages in the amount of One Hundred 
Twenty Dollars ($120.00). 

The testimony in the record 
confines the loss sustained by Mr. Smith to the year 1937 and 
to the months .of June, July and August of that year. Such 
testimony warrants an award in favor of Mr. Smith f o r  the 
following items of damages, to wit: loss on the sale of six 
head of cattle which ordinarily would have sold f o r  $600.00, 
but which were sold fo r  $190.00, on account of their condition, 

Claim No. 3354, Alfred Jacobs and Faye Jacobs. 

Case No. 3355, Ed P. Smith. 
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making a loss of $410.00; money expended for medicine fo r  
such livestock, $40.00; extra feed fo r  ten cattle for two months 
at twenty cents per day, $120.00 ; reduction in milk gallonage, 
thirty’ days, eight gallons per day at fifteen cents per gallon, 
$36.00;-making a total of $606.00. From this amount there 
must be deducted the sum of $120.00, being the reduction in 
rent allowed to Smith by his landlord on account of the pol- 
lution of the creek. 

Case No. 3356, Oscar LaMore and Zephyr LaMore. These 
claimants are the owners of the Northeast Quarter (NE%) 
and the East Half (E1/) of the Southeast Quarter (SEY4) of 
Section Twenty-two (22). This property lies immediately 
west of the lands occupied by the Manteno State Hospital, 
and is approximately eighty (80) feet distant from the outlet 
of the sewers in question. Evidence was offered to show the 
depreciation in the fair cash market value of this property 
as the result of the pollution of Rock Creek, but as previously 
stated, such depreciation does not constitute a proper element 
of damage in this proceeding. The testimony in the record, 
however, does warrant an award in favor of the claimant, 
Oscar LaMore, who operated the farm, for the following 
elements of damage, to wit: reduction in milk gallonage, 500 
gallons a year for each of the years 1935, 1937 and 1938, at 
fifteen cents per gallon, $225.00; extra feed for twenty-three 
head of cattle for ninety days in each of the years 1935, 1936, 
1937 and 1938, a t  twenty cents per day, $1,656.00;-making 
a total of $1,881.00. 

There was some testimony to the effect that the claimant, 
Oscar LaMore, paid $39.00 for veterinary services ; that one 
cow and one colt of said claimant died, and that the mother 
of such colt became sick and claimant lost the use of such 
mare. However, neither the testimony of the veterinary nor 
of the claimant himself shows that the sickness o r  death of 
any of such animals resulted approximately from the pollution 
of Rock Creek, and consequently no allowance can be made 
for any of such items. 

This claimant is a tenant 
in possession of the Southwest Quarter (SWX) of Section 
Twenty-two (22), except the North 30.39 acres thereof, which 
farm is owned by Cark Becker and lies west of the LaMore 
property. The testimony in the record shows that the claim- 
ant is entitled to an award for the following items of damage, 

Case No. 3357, Alfred Benoit. 
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to wit: for reduction of milk gallonage, 250 gallons a year 
for the years 1936, 1937 and 1938, at  fifteen cents per gallon, 
$112.50; extra feed for  ten cows f o r  ninety days in each of 
the years 1935, 1936 and 1937, at twenty cents per day, 
$540.00 ; total, $652.50. 

Case No. 3358, Alfred Giroux and Leonard Giroux. The 
claimant, Alfred Giroux, is the owner of the East Half (EX) 
of Section Twenty-eight (28) lying north of the Illinois Cen- 
tral Railroad, and Lots Six (6) t o  Ten ( I O ) ,  both inclusive, 
in Hilaire Giroux’s Subdivision of the West Half (WX) of 
Section Twenty-eight (28), containing approximately 215 
acres; all of which is farmed by the claimant, Leonard Giroux. 
There is testimony in the record which shows a depreciation 
in the fair cash market value of this propeiAy as the result of 
the pollution of Rock Creek, but as previously stated, such 
testimony is not competent in this proceeding. The testimony 
shows that the claimant, Leonard Giroux, is a tenant on a 
cash rent basis and pays a rent of $5.00 per’ acre for  the en- 
tire farm. Alfred Giroux testified that if jt were not f o r  the 
present condition of the creek, the farm should rent for $8.50 
per acre, but on account of the creek he rents it to his son 
for $5.00 per acre. However, other testimony in the record 
shows that Leonard Giroux has rented the property since 1934 
f o r  $5.00 per acre. No loss on account of the pollution of the 
creek is claimed prior to  1936, and under the evidence we fail 
bo see that the claimant, Alfred Giroux, up t o  the time of the 
commencement of this proceeding, has suffered any loss of 
rent, o r  any other damage for which he is entitled to an award 
in this proceeding. From the evidence in the record it ap- 
pears that the claimant, Leonard Giroux, is entitled to an 
award for the following items, to wit: losr; of $80.00 on the 
sale of two cattle which ordinarily would be worth $90.00 
each, one of which was sold for $55.0GI and the other for 
$45.00; reduction of milk gallonage, 250 gallons a year for 
the years 1936, 1937 and 1938 a t  fifteen cents per gallon, 
$112.50; extra feed for ten cows for ninety days in each year 
during the years 1936, 1937 and 1938 at  twenty cents per 
cow, $540.00 ;-total, $732.50. 

There was also some testimony to the effect that one of 
claimants’ cows died and two others became sick, but there 
is( nothing in the record to show that the death of the one 
cow or the sickness of the others was the proximate result 
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of the condition of the stream in question, and no allowance 
can be made for either of such items. 

The claimants, Henry P. Wright; E. 
Belle Wright, Edward Wright, and Milton Wright, are the 
owners and tenants in common of 134 acres in the Southeast 

. Quarter (SE1/9) (west of the railroad) of.  Section Twenty- 
one ( 2 l ) ,  and 44 acres in the Northwest Quarter (NWX) of 
the Northeast Quarter (NEIL) of Section Twenty-eight (as ) ,  
which farm is operated by them as partners. This land is 
approximately one and one-half miles west of the Manteno 
State Hospital and is traversed by Rock Creek for a distance 
of a little over one-half mile. There is testimony in the 
record as to the depreciation in the value of this farm, but 
as previously stated, such item of damages cannot be con- 
sidered in this proceeding. The evidence shows, however, 
that the claimants have sustained damages and are entitled 
to  an award for the following items, to wit: reduction in 
milk gallonage of 600 gallons a year during the years 1936 
and 1937, at fifteen cents per gallon, $180.00; extra feed for 
cattle during the years 1936 and 1937, twenty-one cows for 
ninety days in each year, a t  twenty cents per day, $756.00;- 
total, $936.00. 

An award is therefore entered in favor of the several 
claimants as follows : 

Claim No. 3353, Joe McConib and James McComb, Five 
Hundred Sixty-two Dollars and Fifty Cents ($562.50). 

Claim No. 3354, Alfred Jacobs and Faye Jacobs, One 
Hundred Twenty Dollars ($120.00). 

Claim No. 3355, Ed P. Smith, Four Hundred Eighty Six 
Dollars ($486.00). 

Claim No. 3356, Oscar LaMore, Eighteen Hundred 
Eighty-one Dollars ($1,881.00). 

Claim No. 3357, Alfred Benoit, Six Hundred Fifty-two 
Dollars and Fifty Cents ($652.50). 

Claim No. 3358, Leonard Giroux, Seven Hundred Thirty- 
two Dollars and Fifty Cents ($732.50). 

Claim No. 3359, Henry P. Wright, E. Belle Wright, Ed- 
ward Wright, and Milton Wright, Nine Hundred Thirty-six 
Dollars ($936.00). 

Claim No. 3359. 
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(No. 3603-Claimant awarded $27.00.) 

H. N. SHONKWILER, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed June 10, 1942. 

’ Claimant, pro se. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

SmmEs-lapse of appropriatzon out of which could be p a i 6 b e f o r e  
presentment of  bill t h e r e f o r e h e n  award m a y  be made f o r  price thereof. 
Where it is indisputed that State received supplies, as ordered by it, and 
that bill therefor, in correct amount, was not presented before lapse of 
appropriation out of which it could be paid, due to no negligence on part 
of claimant, an award may be made for  amount due, on claim filed within 
a reasonable time. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

Claimant, H. N. Shonkwiler, operates a news distributing 
agency in the City of Springfield, Illinois. On April 21, 1941 
he filed his claim in this court asking payment of $27.00 for 
the delivery of newspapers to  the Department of Registra- 
tion amd Education from January lst, 1939 to July 1, ,1939; 
the particular items being Chicago Tribune, $9.00 ; St. Louis 
Globe, $9.00; and the St. Louis Post, $9.00-total $27.00. 

Claimant represents that the bill was not presented for 
payment due to\ claimant’s illness. A report has been filed 
by the Department of Registration and Education which re- 
cites that the papers in question were ordered and were re- 
ceived by the Department in regular course of supplies ; that 
a Voucher f o r  a Warrant covering payment was not issued 
prior to September 30, 1939, when the appropriation from 
which the item could have been paid, had lapsed; that if a 
statement had been received in apt time, warrant f o r  payment 
would have issued in due course ; that the price charged is the 
usual and customary price ; that at the time of delivery there- 
of there were sufficient funds in the appropriation from which 
such bill might have been paid, to have paid same; and that 
sufficient funds remained in the appropriation a t  the time of 
the lapsing thereof, for such payment. The report further 
states that the newspapers were supplied to the Department 
fo r  its use in checking unlawful advertisements and other 
matters pertaining t o  the work of such Department. The 
claim comes before the court upon stipulation of the parties 
waiving Brief and Argument. 
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Where the facts are undisputed that the State has re- 
ceived supplies ordered by it in accordance with due au- 
thority, and, has received such supplies and used same, and 
that the bill therefor was not paid before the lapse of the ap- 
propriation out of which it could have been paid, an award for 
the amount will be made. (See Shell Petroleum Co. vs. State, 
7 .  C. C. R. 224 and other cases). 

An award is therefore allowed in favor of claimant in 
theh sum of $27.00. 

(No. 3568-Claim denied.) 

JAMES STRONG, A MINOR, BY KENNETH B. STRONG, HIS FATHER AND 

NEXT FRIEND, AND KENNETH B. STRONG, Claimants, vs. STATE 
OF ILLINOIS, Respondent. 

Opinion filed June 10, 1941. 

HALL & HULSE, f o r  claimants. 

GEORGE F. B A ~ E T T ,  Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 

NEGLIGENCE-Of iCerS ,  agents or  employees o f  Local Board of Educataon- 
personal injury resulting from-State not  liaOle for .  There is no liability 
on the part of the State, upon any theory of law or equity to  respond in 
damages for personal injuries suflered by student of public school maintained 
by local Board of Education, as the result of the negligence of the officers, 
agents or employees thereof. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

. This complaint, consisting of two counts, alleges that 
James Strong, a minor, by Kenneth B. Strong, his father, and 
next friend, and Kenneth B. Strong, are claimants; that on 
the 21st day of December, 1938, James Strong, being then of 
the age of ten years, was enrolled in and attended Lincoln 
Grade School in the Village of Mundelein, County of Lake, 
and State of Illinois, a school being a free a public grade 
school conducted under the laws of the State of Illinois and 
located in School District No. 75 in the Village of Mundelein, 
.and governed and supervised by the Board of Education of 
said School District No. 75. 

That on that date and prior thereto there was situated 
upon the premises of the said school, for the use and recrea- 
tion of the pupils attending the school, a devise or  appliance 
commonly known as a slide, and James Strong attended the 
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school, and during recess on the afternoon of December 21, 
1938, was using the slide. It is also charged that it was the 
duty of the Board of Education t o  use all due care, caution 
and diligence in the maintenance, control, management and 
operation of the slide so that it would be in a safe and proper 
condition, and free from any defects, having due and proper 
regard for the rights and safety of all persons lawfully and 
rightfully thereupon, and particularly the pupils of the school, 
so as to avoid o r  prevent any injury to any such person o r  
persons, but notwithstanding this fact, and disregarding its 
duty in this behalf, the respondent, meaning the State of Illi- 
nois, carelessly and negligently and improperly failed to keep 
and maintain the slide in a safe and proper condition, and 
permitted it to become defective and in a dangerous and un- 
safe condition, and that by means of the premises and the 
negligence of the respondent, aforesaid, and as the direct and 
proximate result thereof, the said James Strong, while using 
this slide fell to the ground below with great force and 
violence, and was greatly hurt and bruised; and the usual 
averments contained in a common law complaint concerning 
his injuries are made therein. 

The second count is largely repetition of the first count, 
and in addition thereto alleges that as a direct and proximate 
Yesult, and in consequence of the fall, the claimant James 
Strong became inflicted with and is still suffering from an 
ailment known as Osteomyelitis. 

The complaint is sworn to  and a Bill of Particulars is 
filed showing hospital bills, nurses bills, medical bills, total- 
ing $3939.16, and alleging that there are other and continuing 
axpenses, and damage is asked sufficient to  be an adequate 
allowance and compensation, so as to  pay all bills and f o r  
such other and further relief as to  the court should seem meet. 

The Attorney General has made a motion to  dismiss on 
the grounds that complaint does not set forth a claim which 
the State of Illinois, as a sovereign commonwealth, should 
discharge and pay. 

The claimants, claim is predicated on alleged liability of 
respondent while engaged in a governmental function because 
of the negligence and wrongful acts of its officers, agents or 
employees. 

In  the case of Crabtr-ee vs. State, 7 C. C. R. 207, this court 
held that the Court of Claims has jurisdiction to  recommend 
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an award only where the State would be liable in law or in 
equity in a court of general jurisdiction if it were suable, and 
we have many times held that in the exercise of its govern- 
mental function the State is not liable for the negligence o f f  
its servants or  agents in the-absence of a statute making it 
so liable. 

We have also held that the doctrine of respondeat su- 
perior does not apply to the State of Illinois. 

In the case of Gebhardt vs. Village of La,Grmge Park, 
354 Ill. page 234, the Supreme Court of this State held that 
the principles on which freedom for liability for damages 
occasioned by servants of a municipality in performing. gov- 
ernmental functions is based rests on the fact that the duty 
of the municipality is owed to  the public. 

The complaint in this case, however, does not charge the 
State of Illinois as a matter of law of having any control over 
the playgrounds of the school, In  the Gebhardt case last 
above referred to, it was also held that in the absence of a 
statute imposing such liability a city or village maintaining 
a swimming pool for the public benefit under the Statute is 
not pecuniarily liable fo r  the negligence of its officers or  ser- 
vants in the discharge of their duties relating to that particu- 
lar function as the municipality in such case is engaged in a 
governmental and not proprietary function, and the fact that 
a feel is charged for  the use of the pool does not destroy its 
character as a public place f o r  recreation and health. 

Other Supreme Court cases sustaining this doctrine are : 
Hollecnbeck vs. County of Winnebago 95 Ill. 148; 
City of Chicago vs. Williams 182 Ill. 135 ; 
Milzear vs. State Board of Agriculture 259 Ill. 549. 

Therefore the motion of the AQorney General will be 
sustained and an award denied. 

(No. 3229-Claimants awarded $12,500.00.) 

FRANK WEISS AND EMMA WEISS, Claimants, vs. STATE OF ILLINOIS, 
Respondent. 

- 

Opinion filed May  14, 1941. 

Rehearing denied June 10, 1941. 

FRANK E. LICKHALTER and H. GRADY VIEN, f o r  claimants. 
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OTTO KERNER and GEORGE I?. BARRETT, Attorneys Gen- 
eral; GLENN A. TREVOR, Assistant Attorney General, f o r  re- 
spondent. 

DAMAGE TO PROPERTY-not taken for public use-caused by construction 
of  public improvement-nzeasure of. Where private property is not taken 
for public use, but i s  damaged by reason of the construction of a public 
improvement, an  award may be made for such damage, and the proper 
measure thereof, is the difference between the fair, cash market value of 
the property unaffected by the improvement and its fair cash value as 
affected by the improvement. 

SAniE-same-same-interference w i t h  ingress and egress proper element 
of. Where the construction of a public improvement, results in  interferebce 
with ingress to and egress from private property not taken for public use, 
such interference is a proper element of damages where value of such 
property is depreciated by reason thereof. 

MR. JUSTICE YANTIS delivered the opinion of the court: 

The original complaint was filed in this cause ‘March 16, 
1938. An amended complaint was thereafter filed on January 
9, 1940. Such amended complaint having been filed because 
of an amendement to the Statutes of Illinois making proce- 
dural changes fo r  the handling of claims of this nature. Due 
to such change in legislation and the decision of the Supreme 
Court of Illinois thereafter rendered, holding such legislation 
unconstitutional, certain delays have occurred in disposing 
of this claim. I n  the Bill of Particulars attached to the 
original claim, claimants ask damages as follows : 
To damage to  ’walls, ceilings, and buildings, caused by driving of 

piles and other construction work..  ........................... $ 3.000.00 
To trespass on property.. ...................................... 2,000.00 
To  depreciation in value of property.. .......................... 65,000.00 
To loss due to liquidation of stock in trade, and sale of fixtures.. . 17,000.00 
T o  loss of business.. ........................................... 10,000.00 

Total ...................................................... $97,000.00 

The property involved herein is owned by Frank Weiss 
and Emma Weiss as joint tenants and same is unencumbered 
according to the record herein submitted. 

The property is located on the south side of St. Clair 
Avenue immediately adjoining the Pennsylvania railway 
tracks in the city of East St. Louis, Illinois and the claim for 
damages grows out of the purported damage to the property 
resulting from the construction of a subway under the Penn- 
sylvania railroad tracks, the depression of St. Clair Avenue 
immediately in front of claimants’ property, and the erection 

’ 
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of a balustrade at the top of such subway, whereby ingress 
and egress to claimants' property was affected. The major 
facts involved herein and the law applicable thereto are the 
same as the facts and legal questions arising in the case of 
Aggie N m y o k s  vs. State of Illinois, Court of Claims No. 3504, 
and 18 other consolidated cases decided this date by this 
court. To avoid repetition of those matters as affecting this 
claim, a reference to the opinion this day rendered in such 
other causes is hereby made and we confine the comments 
herein to matters which pertain only to this particular prop- 
erty. The property of these claimants is improved with a 
two story brick building, having a frontage of 63 feet on the 
south side of St. Clair Avenue and a width of 90 feet at the 
rear of the premises, with a depth of 123 feet. The second 
floor of such building does not extend to the extreme rear of 
the first floor. The latter consists of one large store room and 
the upper floor consists of two apartments, one of which was 
occupied by claimants for dwelling purposes and the other 
being rented to another 'party. The claimant Frank Weisk 
was operating a general clothing or mercantile business in the 
first floor store room when the construction of the subways 
was begun, and had operated such a store on these premises 
f o r  some 18 years. Claimafit bought the property about 
November 19,1928, paying $25,000.00 for same and thereafter 
expended approximately $7,500.00 in improvements. In 1937 
one apartment was renting for $40.00 per month and a garage 
in the rear was rented for $5.00 per month. Claimant testi- 
fied that after the construction of the improvement he rented 
his upstairs apartment for $50.00 per month and the garage 
f o r  $10.00 per month. The store room has remained unrented 
since the subway work and the building shows a marked state 
of deterioration. On May 20, 1937 claimant sold his mercan- 
tile stock to  a Mr. Hirsch for $5,700.00 and testified that an 
invoice of such merchandise at  the time of the sale showed a 
value of $11,927.60 ; further that Hirsch thereafter held a sale 
in the course of which he made better than $5,000.00 profit 
from such merchandise. Claimant further testified (Tr. P. 
22) that he acted as manager and clerk f o r  Mr. Hirsch in con- 
ducting the sale of such mercantile stock following the pur- 
chase by Hirsch from him of same. The record is somewhat 
confusing as to just what the relationship between Mr. Weiss 
and Mr. Hirsch was, as the latter testified (Tr. P. 53) that 
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“after he bought the stock he had an opportunity to sell it in 
bulk but that Mr. Weiss would not let him sell.’’ The latter’s 
testimony shows an invoice of fixtures on May 15, 1937 at  a 
valuation of $4,100.00 and that in disposing of same he took 
an estimated loss of $3,162.00. These fixtures were mostly 
second hand cabinets and shelving that he had bought from a 
St. Louis Department store and had had rebuilt to fit his own 
store room. The record does not show to what extent they 
had been attached to the building or what portion might be 
treated as personal property, but counsel for claimant has ad- 
vanced the view that all of such fixtures were so placed as to 
be considered personal property. If the fixtures are treated 
as personal property, the court is of the opinion that same 
could have been salvaged, sold or removed without material 
damage, and in the absence of sufficient testimony whereby to 
determine what portion of the fixtures were in fact personal 
property, no award for damages thereto will be made, but 
same will be treated as forming a part of the value of the 
premises as a whole. 0 

Claimants contend that the damages to  their property, 
as outlined in their Bill of Particulars was caused by the in- 
terference with ingress and egress to the premises, injuries 
to the building by reason of cracks that resulted from pile 
driving and construction work on the railroad grant and sub- 
way, sagging of doors and frames, the raising of the railroad 
tracks whereby trains now pass on a level with apartment 
windows necessitating the drawing of blinds for  privacy and 
a general trespass on property. Their contention as to the 
last item was apparently abandoned in the course of the hear- 
ings as no reference is made thereto except in Bill of Par- 
ticulars. 

As above suggested, this court has today considered the 
several questions of law relating to the various phases of this 
claim, including loss of business, loss due to  liquidation of 
sto-ck, depreciation in value and inconvenience during the 
period of construction. We desire to call attention, however, 
in addition t o  the matters therein stated to the fact that the 
record in the present case discloses that as to the claim for 
loss of value on merchandise, that the testimony shows that 
the mercantile stock was invoiced at $11,927.60 just prior to 
the construction of the subways and that if same was sold for 
$5,700.00 to Hirsch and the latter thereupon continued the sale 
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with TVeiss as his manager and received a profit in excess of 
$5,000.00 on such mercantile stock that no apparent loss in 
value of such mercantile stock is shown whereby to justify an 
award. 

The damage to  walls, ceilings, etc., is regarded by the 
court as an element in determining the total damage t o  the 
property. The rule being that the measure of damage in a 
case of this kind is the difference between the fair cash mar- 
ket value of the property prior to the construction of the im- 
provement and unaffected thereby, and the value of the prop- 
erty after the improvement as affected by same. 

There is a wide variance of opinion between the several 
witnesses as to the value of these premises at the stated 
periods and the resultant damage. The several witnesses 
testified as follows : 

Clarence G. Rogers.. ................... $47,000.00 $5,000.00 $42,000.00 

As of As of 
For the Claimants May 15,1937 Dec. 15,1938 Damages 

D. Leroy Morgan ........................ 38,878.00 7,000.00 31,878.00 
R. W. Sikking .......................... 30,000.00 5,000.00 25,000.00 
Philip H. Cohn. ........................ 50,000.00 6,000.00 44,000.00 

I t  mill be noted that one of these witnesses was of the 
opinion that this property doubled in value after it was 35 to 
40 years old, claimant having paid $25,000.00 for it originally. 

M. L. Harris.. .......................... 15,000.00 7,500.00 7,500.00 
F. P. Beckwith ......................... 13,835.00 7,990.00 5,845.00 

This property is located directly north of the Anna Zelvis 
property referred to in the consolidated cases above meii- 
tionecl. The 20 foot service drive extends from the end of the 
subway 203 feet distant to  the north line of claimants, prop- 
erty, and while ingress and egress is not entirely shut off from 
said premises, the building is seriously affected by the subway 
construction and is no longer available to  the same extent for 
the conduct of a mercantile business that it was prior to  the 
subway work. 

From a consideration of all the testimony, the inspection 
made of the premises and a comparison of the property and 
its location and its value with surrounding properties, the 
court finds from such record that the property of claimant has 
been damaged by reason of the construction of such subway 
to the amount of Twelve Thousand Five Hundred ($12,500.00) 
Dollars. 

For the Respondent 

-2 0 
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An award is therefore recommended in favor of claim- 
ants, Frank Weiss and Emma Weiss in the sum of Twelve 
Thousand Five Hundred ($12,500.00) Dollars. 

I 

(No. 3433-Claim denied.) 

BAUM PACKING COMPANY, Claimant, us. STATE OF ILLINOIS, 
Respondent. 

Opinion Pled June  28, 1941. 

GEORGE H. WEBB, for claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

FRANCHISE TAX-amount paid in, excess of  that due-owing t o  error of 
Secretary o$ State-paid without protest and w i t h  f%ll knowledge of facts- 
is Volzlntary payment- refund of amount paid, claimed in excess of that  
due-remedy available t o  claimant- failure t o  avail of-bars award. The 
question presented here has been before this court many times and was fully 
discussed and decided, among other cases, in  Butler Company vs. State, 9 
Court‘ of Claims Reports, 503 and Niles Center Mewanti le  Co. vs. Btate, 10 
Court of Claims Reports, 30 and what was said by the court i n  such cases 
is decisive herein. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

Claimant avers that it is a corporation organized under 
the laws of the State of Illinois, and for more than five years 
last past has been engaged in the manufacture and sale of 
meat products in Danville and vicinity; that it has an author- 
ized capital stock of $60,000.00; that on May 15, 1937, the cor- 
poration received a notice from Edward J. Hughes, Secretary 
of State, requesting payment of $60.00 franchise tax, copy of 
which notice is attached and marked Exhibit “A,” and pur- 
suant to the notice the corporation sent its check payable to 
the Secretary of State in the sum of $60.00. Thereafter, on 
May 16, 1938, the corporation received notice from the Secre- 
tary of State that there was due the State of Illinois the sum 
of $60.00 franchise tax, and a copy of that notice was at- 
tached, and that same was duly paid by claimant. That in 
each of the notices it was stated that the capital stock of this 
corporation was $120,000.00, when in truth and in fact the 
capital stock of the corporation was only $60,000.00, and that 
the corporation relying upon the amounts stated in the secre- 
tary’s notice paid a tax on the amount of capital stock stated 
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in said notice and that there was actually due the State of 
Illinois the sum of $30.00, for each of said years and not the 
sum of $60.00 for each of said years, and there is now due the 
claimant the sum of $60.00 as an overpayment. 

It is also averred that on June 24, 1939 claimant called 
to the attention of the Secretary of State the fact of this over- 
payment for the years 1937 and 1938 and on June 27, 1939 
claimant received acknowledgment of the letter to the Secre- 
tary of State in which he acknowledged the erroneous assess- 
ment, but stated he could not refund the amount of the over- 
payment because the amount had been paid to the State 
Treasury. 

The Attorney General has made a motion to dismiss and 
as grounds of the motion he says that claimant does not set 
forth a claim which the State of Illinois could discharge and 
pay, in that claimant herein seeks a refund of franchise tax 
paid in 1937 and1938, not under protest or  with objection 
thereto, and without a request for a hearing thereon in accord- 
ance with the statute of the tax now alleged to have been 
erroneously assessed. 

I n  view of the facts, this court, though reluctant to  do so, 
must sustain the motion of the Attorney General. 

It is not claimed that objection of any kind was made by 
the claimant. This court has had occasion to  pass upon 
similar facts many times and now it is a settled doctrine of 
this court that where a franchise tax is erroneously assessed 
and no objection is made thereto, and no request is made for 
a’hearing thereon in accordance with the statute, such pay- 
ment consisted of voluntary payment within the legal meaning 
of these words. 

Fried & Bell Paper Co. vs. State, 8 C. C. R. 531; 
Niles Cewter Mercawtile Co. vs. State, No. 2608 and 

These facts were well known to claimant. It certainly 
knew the amount of its capital stock, and it is presumptional 
law that its managing officers knew the statute providing for 
a hearing on this very question. The argument is made by 
counsel for claimant that common honesty and decency re-. 
quires a refund of the amount in question, and he has ably 
presented in oral argument that question, and he likens it t o  
an individual who has received money from someone for which 

others. 
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he is not justly entitled, but we think that this is not a fair 
comparison. 

The Secretary of State has a multitude of duties, both in 
the corporation department, and f o r  other things. Mani- 
festly, he must rely upon others to perform those services. 
Manifestly, these duties must be performed with much dis- 
patch. While it may be said that the claimant likewise has 
many duties to perform yet this is personal to the claimant 
and ever since its business was incorporated it has known the 
amount of its capital stock, yet, when the representative of 
the Secretary of State, in its notice demanded payment on the 
capital stock of $120,000.00, claimant must have known that 
this was in excess of the amount of its capital stock, and 
should have immediately advised the Secretary of State of its 
error. When such information did go to the Secretary of 
State, the error in amount of capital stock was promptly cor- 
rected, but inasmuch as the Secretary of State is required to  
promptly pay all funds he receives into the State Treasury, 
and that having been done, the Secretary could not, as a mat- 
ter of law, return this money to claimant. 

The only way‘that that money could now be paid to claim- 
ant would be by a Special Act and Appropriation of the Leg- 
islature, with the attendant confusion to other State business 
caused thereby. 

This court, and the Supreme Court of Illinois, have re- 
peatedly held that where an illegal o r  excessive tax is paid 
voluntarily, and with full knowledge of all the facts, it can- 
not be recovered, and where such tax is paid under a mistake 
of law, it may not be recovered. 

For the reasons herein stated, the claim will be denied. 

(No. 3095-Claim denied.) 

OTTO J. BLAHA, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed June  23, 1941. 

NASH, AHERN, MCDERMOTT, MCNALLY & KILEY AND 

GEORGE F. BARRETT, Attorney General ; MURRAY F. MILNE, 

MICHAEL M. PHILLIPS, f o r  claimant. 

Assistant Attorney General, f o r  respondent. 
WORKMEN’S COXPENSATION sc~-giving notice of accident, making claim 

for  and filing application f o r  compensation within t ime  fixed in Section P/f of, 
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condztion precedent t o  jurisdiction of c o w t .  Where no notice was given by 
employee to State of the accident, for which compensation is sought, and 
no claim made for, nor application filed for compensation, within time fixed 
in Section 24 of Act, court is without jurisdiction to  proceed with hearing 
on claim filed thereafter. 

MR. JUSTICE LINSCOTT delirered the opinion of the court: 

The complaint charges that on the 1st day of June, 1936, 
claimant was in the employ of the State of Illinois, in the 
office of the Auditor of Public Accounts, in the Division of 
Building and Loan Association as a State Examiner, it being 
his duty to examine books and records of Building and Loan 
Associations and to travel through the State on behalf of the 
State in the counties of Cook, Kane and Lake, for the afore- 
said purpose. That while so employed, it became necessary 
f o r  the claimant to  go upon an errand fo r  and on behalf of 
his employer, which errand took him along and upon LaSalle 
Street in the City of Chicago, and that adjacent t o  the build- 
ing, which is upon the aforesaid street, known and described 
as 100 North LaSalle Street, was a public sidewalk which was 
used by the general public. The building at 100 North La- 
Salle was owned and operated by the Reywall Building Cor- 
poration. That at all times both prior to and at the time of 
the occurrence of the accident, claimant was in the exercise 
of due care and caution for his own safety. That at, the time 
mentioned claimant was on LaSalle Street it was the duty of 
the aforementioned owner of the building to  equip, maintain, 
control, manage, operate and use the said public building so 
as not to  injure one rightfully upon the sidewalk, but notwith- 
standing that duty, the owner of the building improperly 
equipped, maintained, controlled, and managed it so that a 
certain glass window was caused to  and did actually fall from 
the sixth floor of the building and struck the claimant with 
great force and violence and caused severe injuries to claim- 
ant, and claimant has filed his claim against resfjondent for 
the sum of $25,000.00. 

The facts set forth in the complaint are that of an action 
in common law, but the State is not liable under our Constitu- 
tion for an action of that kind, and the claimant, being in the 
employ of the Auditor of Public Accounts, we have taken the 
complaint as that of a petition under the Workmen’s Compen- 
sation Act. However, it does not appear from the complaint 
that notice of the accident was ever given to the respondent 
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l or any claim for compensation made prior to the filing of the 
complaint herein. Under Section 24 of the Compensation Act 
notice of the accident should be given within 30 days after 
the accident. This was not done, and this court has no juris- 
diction to entertain a claim for  an award for  compensation to 
an injured State employee unless it is shown that notice of 
the accident was given within thirty days after the accident, 
and claim for  compensation made within six months from the 
time of the accident. 

I m l m d  Rubber Co. vs. Imdustrial Comm., 309 Ill. 43; 
Moustgaard vs. Imdustrial Comm., 332 Ill. 386. 

and numerous other authorities. 
No notice having been given, and no claim for compensa- 

tion having been made within the time required by law, the 
motion to dismiss must be allowed and the claim dismissed. 

(No. 3569-Claimant awarded $68.40.) 

BUREAU OF WATER OF THE CITY OF CHICAGO, A MUNICIPAL CORPORA- 
TION, Claimant, vus.  STAT^ OF ILLINOIS, Respondent. 

Opinion Pled June 23, 1941. 

BARNET HODES, for claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, for respondent. 

SumxEs-lapse of  appropriation out of which could be paid- before pre- 
sentment o f  b i l d w h e n  award m a y  be made f o r  price of. Where it clearly 
appears that State received supplies, as contracted for, and that bill there. 
for, in correct amount was not presented before lapse of appropriation out 
of which it could be paid, due to no negligence on part of claimant, an 
award may be made for amount due on claim filed within a reasonable time. 

MR. Cqmr JUSTICE HOLLERICH delivered the opinion of 
the court: 

The parties hereto have stipulated that this claim may be 
considered upon the report of the Adjutant General and the 
report of the Auditor of Public Accounts of the respondent 
relative thereto. 

From such reports it appears that the claimant furnished 
water for  the Diversey Parkway Armory in Chicago from 
November 18, 1938 to September 30, 1940; that on December 
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7, 1939 a statement for water service to that date was ren-, 
dered to the custodian of the Armory who transmitted same 
to the Adjutant General’s office; that thereupon the Adjutant 
General advised claimant that separate statements should be 
fumished for the period prior to June 30, 1939 and f o r  the 
period subsequent thereto, and that inasmuch as the appro- 
priation for the 60th biennium had lapsed, the statement for 
the service furnished prior to June 30, 1939 should be pre- 
sented to the Court of Claims. 

There is no question but what water service was fur- 
nished, as contended by claimant, and that pursuant to the 
terms of the lease under which the Armory was held the lessee 
is liable for such service. It also appears from the report of 
the Auditor of Public Accounts that on November 18, 1938 
the unexpended balance in the Adjutant General’s appropria- 
tion made by the 60th General Assembly under the heading of 
“Illinois National Guard and Naval Militia” for ordinary ex- 
penses, repairs and equipment was $325,143.79. 

We have repeatedly held that where materials o r  supplies 
have been properly furnished to  the State, and a bill therefor 
has been submitted within a reasonable time, but the same was 
not approved and vouchered for  payment before the lapse of 
the appropriation from which it is payable, without any fault 
or  neglect on the part of the claimant, an award f o r  the 
reasonable value of such materials or  supplies will be made, 
where, at  the time the expenses were incurred there were suf- 
ficient funds remaining unexpended in the appropriation to  
pay f o r  the same. Rock Islamd Sand a2 Gravel Co. vs. State, 
8 C. C. R. 165; Imdian Mortorcycle Co. vs. State, 9 C. C. R. 526; 
Metropolitam Electrical Supply Co. vs. State, 10 C. C. R. 346. 

This case comes within the rule above set forth, and 
award is therefore entered in favor of the claimant for the 
sum of Sixty-eight Dollars and Forty Cents ($68.40). 

(No. 3606-Claimant awarded $300.47.) 

RUDOLPH GAYAN, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opiniom filed June 25, 1941. 

THEODORF, W. HINDS, fo r  claimant. 
.GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 

Assistant Attorney General, for respondent. 
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WORHMEK’S COMPENSATIOX .icT--ujhen award mug be made for loss of 
finger m d e r .  Where employee of State sustains accidental injuries, arising 
out of and in the course of his employment, while engaged in extra-hazardous 
employment, resulting in  loss of finger, an award may be made for com- 
pensation therefor, . i n  accordance with the provisions of the Act, upon 
compliance by employee with the requirements thereof. 

MR. JUSTICE YANTIS delivered the opinion of the court : 

This is a Workmen’s Compensation claim arising out of 
an injury to claimant, Rudolph Gayan, whjle employed by the 
Division of Highways. The record discloses that on Novem- 
ber 26, 1940 claimant was working as a highway maintenance 
man for said Division of the Department of Works and Build- 
ings in District No. 3;  that he had worked in that capacity at 
a salary of $135.00 per month throughout the year next pre- 
ceding such date ; that he had no children under sixteen years 
of age dependent upon him at that time. The record further . 
discloses that at about 7 :15 P. M. on said date he was engaged 
in the course of his duties in uncoupling a snow plow from a 
truck owned by tht  Division of Highways, the work being done 
in a storage yard on land leased by the Division at Streator, 
Illinois, and the purpose thereof being to permit the repair 
of the plow-hoist. While so working, his right index finger 
was caught in the coupling and was crushed. Claimant was 
taken to St. Mary% Hospital in Streator, and the attending 
physician, Dr. Munson, later reported to the Division, regard- 
ing the injury as follows: 

“Crushing injury to distal phalanx of finger. Treatment-amputated 
distal phalanx. Permanent disability-total loss of distal phalanx right 
index finger.” 

Claimant returned to  work for the Division on January 
6, 1941. He was paid compensation f o r  temporary total dis- 
ability in the total sum of $123.82 for the pleriod from Novem- 
ber 27, 1940 to January 5, 1941 inclusive. The Division also 
paid Dr. F. W. Munson $44.00 and St. Mary7s Hospital $96.00, 
being all the medical and hospital expense incurred in con- 
nection with such accident. 

Claimant seeks an award for the specific loss of the distal 
phalange of his right index finger, and in submitting his claim 
acknowledges that he has heretofore received an overpayment 
of $29.53 for temporary total disability heretofore paid him 
fo r  time lost because of such accidental injury. This compu- 
tation is correct as claimant would be entitled to such tem- 
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porary total disability from November 27, 1940, or a period 
of 5 517 weeks. He 
would therefore be entitled to the maximum of $15.00 per 
week plus ten (10) per cent, o r  a rate of $16.50 per week, o r  
a total of $94.29. He was paid $123.82, or an over-payment 
of $29.53. 

Under the provisions of Section 8 (e) Subsections 2 and 
6 of the Workmen’s Compensation Act, he is entitled to  a fur- 
ther award for specific injuries, i. e., the loss of the first 
phalange of the index finger of the right hand, fifty (50) per 
cent of his average weekly wage fo r  the period of twenty (20) 
weeks, or $330.00. From this amount should be deducted the 
over-payment of $29.53 heretofore made for temporary total 
disability, leaving a net award of $300.47. 

An award is therefore hereby made in favor of claimant, 
Rudolph Gayan, for specific injuries as above stated in the 
,sum of $300.47. 

This award being subject to the provisions of an Act en- 
titled, “An Act Making an Appropriation to  Pay Compen- 
sation Claims of State Employees and Providing fo r  the 
Method of Payment Thereof,” (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180-181), 
and being subject also to  the terms of an, Act entitled, “An 
Act Making Appropriations to the Auditor of Public Accounts 
for the Disbursement of Certain Monies Until the Expiration 
of the First Fiscal Quarter After the Adjournment of the 
Nest Regular Session of the General Assembly,” approved 
July 1, 1939 (Session Laws 1939, page 117) ; and being, by 
the terms of the first mentioned Act, subject to the approval 
of1 the Governor, is hereby, if and when approval is given, 
made payable from the appropriation from the Road Fund 
in the manner provided by the foregoing Acts. 

His average weekly wage was $31.54. 

(No. 2721-Claim denied.) 

M. D. KNOWLTON Go., Claimant, ws. STATE OF ILLINOIS, Respondent. 
Opinion, filed June 23, 1.941. 

CLAIMANT, pro se. 
GEORGE F. ~ A R R E T T ,  Attorney General ; GLENN A. TREVOR, 

Assistant Attorney General, for respondent. 
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FRANCHISE Tu-paid without compulsion or duress-claim for refiind 
of amount alleged t o  be in excess of that due- statute affording remedy to  
claimant- failure to  avail of--bars award. Where statute affords remedy 
to person claiming to have been assessed franchise tax in amount in excess 
of that  rightfully due, fo r  correction of such assessment, and it fails to 
avail itself of such remedy, but pays tax without compulsion or duress, 
such payment is a voluntary one and no award can be made for refund of 
any such excess amount. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

The following was received from petitioner : 
“We have a letter dated the 2nd of August from the Secretary of State 

of Springfield, Illinois, stating that he can not refund to us the taxes 
erroneously collected unless we make s claim through your Court of Claims. 

“The amount of the refunds is so small that all of it would be used 
up if we went through any legal procedure or red tape. We, therefore, ask 

, tha t  you communicate with the Secretary of State of Springfield, Illinois and 
confirm these items and request him to send us  his check for this amount. 
The amounts to be refunded are as follows: 

For the year 1932-$40.00 refund 
For the year 1933-$40.00 refund 
For the year 1934-$ 7.34 refund 

making a total of $87.34. 
“They have our certified copies of our annual reports for all of these 

Years and ‘simply made the bills out incorrectly in sending them to us. Our 
annual statements are on file with the Secretary of State of Springfield, 
Illinois and they show the proper capital stock issued. 

“We would appreciate your giving this your attention in carrying out 
the matter as outlined-that efficiency and saving of expense may be car- 
ried out. 

“No’one else has any interest in  this claim. 
M. D. KNOWLTON COMPA4NY. 
(Signed) F. K. KNOWLTON. 

(SEAL) FREDERICK K. KNOWLTON, Vice Pres. 
(NOTARY PUBLIC) 

Subscribed and sworn to before me this 20th day of 

We have treated the above as a complaint. Apparently 
claimant did not consider it worth while to employ counsel. 
Apparently they are a foreign corporation. The claim was 
fled on August 23, 1935. The total amount of refund they 
are asking is $87.34. 

The Attorney General puts up the facts, and it appears 
that claimant had its secretary’s annual reports for  the years 
mentioned, and made out the bills incorrectly in forwarding 
such bills to  the Secretary of State. 

This corporation formerly represented to  the Secretary 
of State that it  had a capital stock of $900,000.00, all of which 

August, 1935.” 

3 
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was issued under the general corporation act of 1919, as 
amended in 1927. The fees charged by the Secretary of 
State’s office were based upon the issued stock, which issued 
stock would become the stated capital under the present Cor- 
poration Act of 1933. Nothing was filed with the Secretary of 
State showing a change of capital o r  a change in the issued 
stock until June 28, 1935. 

Pursuant to Section 102, Chapter 32, of the General Cor- 
poration Act of 1919, a corporation must make a report in 
writing to  the Secretary of State between February 1, and 
March 1st of each year, on forms to be furnished by the Secre- 
tary of State, and such report must disclose such facts as 
are necessary to enable the Secretary of; State to ascertain 
the proportion of its capital stock represented by business 
transacted and tangible property located in the State of Illi- 
nois, and such other information as may be necessary o r  ap- 
propriate in order to assess the actual license fee or franchise 
tax. 

Section 105 of the same chapter provides that each cor- 
poration shall pay the Secretary of State an annual license\ 
fee o r  franchise tax of five cents on each $100.00 or the pro- 
portion of its issued capital stock represented by business 
transacted and property located in this State, but in no event 
shall the amount be less than that required of corporations 
having no property o r  business in this State. 

Section 115 of the 1933 Corporation Act made provision 
for the annual report to be filed by foreign corporations and 
requiring information in the report on numerous matters 
which included a statement expressed in dollars of the value 
of all the property owned by the corporation, wherever lo- 
cated, and the value of the property located within this State, 
and a statement expressed in dollars of the gross amount of 
business transacted by the corporation for the twelve months 
ended on the 31st of December preceding and the gross 
amount transacted by the corporation a t  o r  from places of 
business in this State. 

Nothing appears in the record showing duress of any 
kind, o r  any facts which would justify this court in directing 
a refund by the way of recommending an award to  the Legis- 
lature for the amount involved. 

The question at issue in this claim seems to have arisen 
from the fact that a report made by the corporation of its out- 
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standing capitalization was $900,000.00, when, in fact, some- 
time in 1932 its capitalization was reduced to  $300,000.00, and 
no formal report of such reduction was made to  the Secretary 
of State until June 28, 1935. The annual report made by 
claimant for 1932 and 011 which assessment was made for that 
year, showed the capital stock as $900,000.00. Apparently the 
assessment for that year was correctly made. It was $50.00 
based upon Section 107 of the Act above referred to, which 
fixed an arbitrary assessment of $50.00 on corporations hav- 

.in? capital of more than $500,000.00 and not exceeding one 
million dollars, and d iose  business in Illinois was not suf- 
ficient to justify a higher assessment under Section. 105. 

Other provisions of the statute make provision f o r  cor- 
rection of errors, if made in that time, and this must be 
strictly followed. It is a general rule in this State that taxes 
paid voluntarily and not under duress cannot be recovered 
by the taxpayer even though the tax be illegal. 

Davis vs. Board of Education, 323 Ill. 281 ; 
Yates vs. Royal I?zszuramce Co., 200 id 102. 

and reaffirmed the case of LeFevre vs. Cozmty of Lee ,  353 111. 

This court has no power o r  jurisdiction to waive rules 
of law of this kind or character. The court is a creature of 
the statute and has no powers except those expressly con- 
ferred upon it by statute, or such powers as are necessary to 
carry out the powers so conferred. It has no power to appro- 
priate, give away, o r  dispose of State funds o r  property fo r  a 
purpose not authorized by law. 

Without unduly discussing this proposition, me must hold 
that taxes paid under the circtimstances in this case cannot 
be recovered and claim must be denied. 

. 
' 30. 

(No. 3350-Claim denied.) 

RAYMOND C .  LEPLER, Claimant, vs. STATE OF ILI,wors, Respondent. 
Opinion filed Jzme 23, 19/11. 

GLENN E. MILLER, for claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 

WORKMEN'S COMPENSATION atrT-compensation under- only authorized for 
accidental injuries-when disabilit?/ resulting f ? - O ? n  uppandectomt] not within 
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proflisions of-awayd not justafied. Under the Workmen’s Compensation Act 
compensation is authorized only for accidental injuries, arising out of and 
in the course of employment, while engaged in extra-hazardous employment 
and where the evidence shows that disability for which compensation is 
sought was the result of an  appendectomy, not caused by any injury but 
from an  internal condition no award can be made. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

Claimant alleges he was employed as a prison guard by 
the penal institution of the Division of Public Welfare at the 
old Illinois State Penitentiary, at  Joliet, Illinois, and on Jan- 
uary 26, 1938, at tv70 o’clock a. m. the was stricken with acute 
appendicitis and immediately rushed to  St. Joseph’s Hospital 
at Joliet, Illinois, where an emergency operation was per- 
formed by Dr. W. J. Roberts of Lockport, Illinois. That as a 
result of said operation pneumonia developed which left 
claimant bedridden fo r  a period of seven weeks, and as a re- 
sult thereof claimant was not able to  return to  work until 
April 1, 1938. He charges that although he was stricken while 
on duty and in the course of his employment with respondent, 

. and while furthering the interests of respondent for which he 
was employed, yet he has never received any compensation, 
wages or salary o r  any other remuneration from respondent 
for the period in which he was out of employment. He claims 
to  be entitled to the sum of $237.50, being f o r  two months 
salary at $118.75 per month, and doctors bill amounting to  
$148.00, nurses bills totaling $50.61, and states that he pre- 
sented his bill to  John Stelle, Lt. Governor of the State of 
Illinois and in turn,the Lt. Governor turned the same over to  
Edward J. Hughes as Secretary of State and ex-officio secre- 
tary of the Court of Claims; that the said Hughes, as Secre- 
tary of State and ex-officio secretary of ,the Court of Claims 
advised claimant by letter to file a claim with this court. The 
total amount asked for  is $436.11. 

claimant’s ailment arose out of or in the course of the employ- 
, ment, and there is no evidence in the record to justify a hold- 

ing that the claimant’s condition was accidental o r  arose out 
of or  in the course of his employment. His physician, Dr. 
Roberts, in answer to the following question: 

“The operation that you performed was an appendectomy-no relation 
to hernia at all? This condition that you found in Mr. Lefler’s case was 
from an internal condition?” 

There is nothing alleged in the complaint showing thatc 

A. “Yes, internal, not occupational.” 
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The physician stated that from the appendectomy there 
was a complete recovery and nothing to indicate claimant had 
any permanent disability. The doctor stated from his ex- 
perience he would say that the appendicitis in this case was 
not the result of any occupational ailment. 

Before there can be a recovery it would be necessary for 
claimant to show some law upon which the court could base 
an, award. He has shown no legal basis fbr an award. 

The claim will, therefore, be denied. 

(No. 3244-Claimant awarded $148.65.) 

PROGRESSIVE PRINTING & CALENDAR Co., INC., Claimant, vs. STATE OF 

ILLINOIS, Respondent. 
Opinion filed June 25, 1941. 

MEYER B. WEISSMAN AND PHILIP N. SHAPIRO, for claimant. 
GEORGE F. BARRETT, Attorney General; MURRAY F. MILNE, 

Assistant Attorney General, f o r  respondent. 
RETAILERS’ OCCUPATION TAx-payment of tax not diie urtder-when award 

for refund of is authorized under Section 6 of Act. Where claimant paid 
retailers’ occupation tax, which was not lawfully due o r  owing and is after- 
wards issued a credit memorandum by Department of Finance, for a part 
thereof, an award for  the refund of the balance is justified, under the pro- 
visions of Section 6 of Retailers’ Occupation Tax Act. 

MR. JUSTICE YANTIS delivered the opinion of the court: 
Claimant seeks an award of One Hundred Forty-eight 

and 65J100 ($148.65) Dollars fo r  a refund of Retailer’s Occu- 
pation Tax. The complaint alleges that cluring the period 
from July, 1933 to February, 1936, claimant paid Nine Hun- 
dred Ninety and 99JlOO ($990.99) Dollars on special printed 
matter, which had no commercial value and was not subject 

’to the occupation tax under the above statu2,e. (Chapter 120, 
Illinois Revised Statutes, 1937.) On Marcb. 10, 1938 the De- 
partment of Finance issued claimant a credit memorandum 
for Eight Hundred Forty-two and 34/100 ($842.34) Dollars. 
Claimant contends that under Section 6 of the Retailer’s 
Occupation Tax Act it was entitled to a refund of the full 
amount of Nine Hundred Ninety and 99JlOO ($990.99) Dol- 
lars, and now seeks to recover the balance of One Hundred 
Forty-eight and 65J100 ($148.65) Dollars. 
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Nothing appears in the complaint as to why a portion and 
not all of such refund was made; 

The Attorney General filed a motion to dismiss the claim 
on the ground that it shows upon its face that claimant has an 
adequate remedy at law in the courts’ of general jurisdiction, 
and that therefore the Court of Claims should not take juris- 
diction. This motion has been taken under advisement with 
the case. The cause is now submitted upon such motion, a 
report from the Department of Finance and Brief and Argu- 
ment of the respective parties. 

Section 6 of said Act (Par. 445, Chap. 120, Ill. Rev. Stat. 
1937) provides as follows : 

“If it shall appear that an amount of tax, penalty or interest has been 
paid which was not due under the provisions of this Act, whether as the 
result of a mistake of fact or  an error of law, then such amount shall be 
credited against any tax due, or to  become due, under this Act from the 
person who made the erroneous payment, or such amount shall be refunded\ 
to such person by the department.” 

It appears that under a rule promulgated by the Re- 
tailer’s Occupation Tax Division of the Depastment of 
Finance, identified as Rule No. 36, claimant corporation paid 
taxes to the Department in the amount of Nine Hundred 
Ninety and 99/100 ($990.99) Dollars on receipts from sales of 
special printed matter, it being the ruling of the Department 
at that time that such sales were within the meaning of the 
Retailer’s Occupation Tax Act. The Supreme Court of Illi- 
nois in the case of Adair  Primtimg Cornpamy, et al. vs. Arnes, 
et aZ., 364 Ill. 342, held that such ruling was in error and that 
the tax should not be applied to sales of special printed matter 
which was without commercial value, i. e., which has no use 
or value to any person other than the one for whom the print- 
ing is done, such as letterheads, circulars, attorneys’ briefs, 
etc. The Department revised its rule on October 26, 1936 in 
accordance with the above decision, and proceeded to accept 
claims f o r  credit by those who had been compelled to errone- 
ously pay such tax. I n  an effort to  then collect such tax from 
tbose who had supplied such printers with supplies, the De- 
partment arbitrarily k e d  a figure of 15 per cent of such tax 
previously paid by the printer as a deduction to  be withheld 
by the Department. In  certain instances this 15 per cent was 
not withheld if the printer furnished a satisfactory list of his 
material men or  supply houses. 
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Claimant entered into no agreement with the Finance De- 
partment and did not furnish the requested list, and the fol- 
lowing notation was made in regard to the 15 per cent deduc- 
tion of refund in his case, i. e., “Deduction of which is hereby 
protested but allowed under protest, and claim for which 15 
per cent is to be made before the Court of Claims o r  other 
appropria.te \body. ” 

The Attorney General contends that if the claimant is, 
as a matter of law, entitled to a refund under Section 6 above 
quoted, and if it is the duty of the department to  make such a 
refund, that claimant could enforce its rights by a mandamus 
case in a court of general jurisdiction. Further, that where 
the claimant has an adequate remedy at law in a court of gen- 
eral jurisdiction, the Court of Claims will not take jurisdic- 
tion for the purpose of making an award. The cases cited by 
counsel in support of the latter proposition are all somewhat 
different from the present case, because of the special word- 
ing of the Act here in question. In  the Mohawk Carpet iWill 
Case, 8 C. C. R. 37 and the Silver Burdette Company Case, 8 
C. C. R. 539, a franchise tax refund was involved, under a 
statute which provided that an injunction must first be sought 
by plaintiffs as a preliminary to  other rights. In the Booth 
Fisheries Coinpamy Case, 6 C. C. R. 262 and Childs Case, 6 
C. C. R. 308, litigation had been had in both instances in the 
Civil Courts and the suits before the Courb of Claims would 
in effect have been a review of the decision of the Civil Courts. 
This court there held that it had no appellate jurisdiction and 
~ o u l d  not review o r  set aside directly or indirectly orders and 
decrees of the Civil Courts. 

Under the wording of Section 6 of the Eetailer’s Occupa- 
tion Tax Act above quoted, it is the apparent intent of the 
Legislature that a refund should be made of such tax when 
erroneously paid and not due under the provisions of the Act. 
It was the apparent intention of the Legislature that such re- 
funds should be determined and made with as little difficulty 
o r  expense t o  the taxpayer as possible. 

We have repeatedly stated that this court was created by 
the Legislature and exists for the purpose of considering 
claims “or which the claimant would be entitled t o  redress 
against the State either a t  law or  in equity, if the State were 
suable. 
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The Retailer's Occupation Tax Act provides for refunds 
in proper cases. Under the provisions of said Act, if the 
State were suable in the Civil Courts the claimant would have 
a right of action. There is nothing in the wording thereof 
which makes the filing of an injunction or mandamus suit a 
necessary preliminary for  consideration by this court of the 
merits of such claim. Neither can the failure or refusal of 
claimant to  furnish to the Department a list of the material 
men o r  supply houses from mhom it received supplies, justify 
the court in refusing an award, in view of the wording of 
Section G above quoted. They may be subject to  criticism f o r  
lack of cooperation and failure to  aid the Department in 
carrying out the law relative to the collection of tax, but noth- 
ing appears in the Act which would justify penalizing them 
f o r  so doing, or which mould authorize the Department of 
Finance to arbitrarily fix a figure of 15 per cent as a deduction 
rate in the making of refunds to  which claimant was otherwise 
entitled. 

The motion of the Attorney General to  dismiss is denied 
and an award'is hereby entered in favor of claimant in the 
sum of One Hundred Forty-eight and 65J100 ($148.65) 
Dollars. 

(No. 2888-Claim denied.) 

ERNEST R. ANICK. Claimant, us. STATE OF ILLINOIS, Respondent. 
Opinzon filed Jane 24, 1941. 

EVAN L. SEARCY, for claimant. 

GEORGE F. BARRETT, Attorney General ; JOHN KASSERMAN, 
Assistant Attorney General, f o r  respondent. 

SAmm-agreement to  accept less than amount appropriated for posi- 
tion-receipt of  less amount-bars right to award for dafference. An employee 
of the State who holds a position for which a specific amount has been 
appropriated as salary, or compensation, who continues in such position 
throughout the entire biennium fo r  which the appropriation was made and 
receives and accepts a smaller amount payable semi-monthly than was so 
appropriated as such. salary or compensatibn, cannot at the conclusion of 
such biennium have an award for the difference between the amount appro- 
priated and the amount received. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 
Claimant avers that he was in the employ of the State 

from July 1907 until October 1,1935, and from July 1, 1931 to 
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July 1, ‘1933, he held the position of Chief Clerk and Statis- 
tician in the Department of Public Welfare, and for that two 
years the salary for said position as fixed by the Legislature 
was $4,000.00 per annum, but claimant was paid on the basis 
of $3,600.00 per year only. 

The Bill of Particulars sets out the following : 
Provide& by 57th General Assembly. 

2 years at $4,000.00 per annum , ..................... $8,000.00 
Less 10% by agreement 2/1/33 t o  7/1/33, 5 months, 

being 5/12 of $400.00.. ............................ 166.67 
$7,833.33 

Received by Claimant. 
2 years at $3,600.00 per annum..  .................. .$7,200.00 . 

Less 10% by agreement 2/1/33 t o  7/1/33, 5 months, 
being 5/12 of $360.00 .............................. 150.00 - $7,050.00 

Balance due claimant, being ............................. $ 783.33 

Claimant is claiming a balance of $783.33. 
115 is stipulated by counsel that the claim is to  be sub- 

mitted to this court upon the complaint filed and a letter dated 
May 11, 1936 from Mr. A. L. Bowen, Director of the Depart- 
menb of Public Welfare, to the Attorney General to be in- 
cluded in the statement filed by respondent and such briefs 
and arguments as may be filed on behalf of the respective 
parties. This stipulation was signed May 19,1936. The claim 
was filed April 28, 1936. 

Mr. Bowen’s letter dated May 11, 1936, is as follows: 

’ 

“This will acknowledge a copy of claim No. 2888, made in behalf of 
Ernest R. Amick against the State of Illinois, on account of alleged salary 
due. For your information, this claim is the first reference the  department 
has had in this matter. 

In checking back the records, we find that on page 88 of the laws of 
Illinois, 57th General Assembly, 1931, the salary of the Chief Clerk and 
Statistician is set out at the rate of $4,000.00 per annum. We also find that 
the payrolls show that Mr. Amick was paid a t  the rate of $300.00 per month 
for this biennium until by agreement on February 1, 1933, the salary of 
$300.00 per month was reduced by 10%. 

We are returning, herewith, the copy of claim No. 2888. 
We are  also sending you this letter in duplicate as per your letter of 

April 30th.” 

From this letter it appears that Mr. Amick was paid a t  
the rate of $300.00 per month for the biennium until by agree- 
ment on February 1, 1933 his salary was reduced 10%. We 
know of no law that Will prohibit parties accepting less money 
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than they had originally agreed upon. 
back compensation. 

follows : 

This is a claim for 

Section 19 of Article IV  of the Constitution provides as 

The General Assembly shall never grant or authorize extra compensa- 
tion fee or alIowance to  any public officer, agent, servant or  contractor, after 
service has been rendered or a contract made nor authorize the payment of 
any claim, or part thereof, hereafter created against the State under any 
agreement or contract made without express authority of law. 

It will be recalled that this cut of 10% was made at a time 
of a great depression and was agreed to by the claimant and 
all other officers or employees of the State who were receiving 
above a certain amount. This claim presents the proposition 
as to whether or not an employee of the State who holds a 
position for which a specific amount has been appropriated as 
salary, or compensation, may continue in such position 
throughout the entire biennium for which the appropriation 
was made' and receive a smaller amount payable semi- 
monthly than was so appropriated as such salary or compen- 
sation, and then when the biennium is ended bring suit for the 
difference between the amount appropriated and the amount 
received. 

It is the general rule, however, that the legal right to the 
office carries with it the right of the salary or emoluments of 
the office. The salary follows the legal title. This doctrine 
iti so generally held by the courts that authorities hardly need 
be cited. While this rule has been most frequently announced 
and applied in suits between de jure and de facto officers over 
the salary to an office, it is nevertheless a basic principle of 
law and one of general application. 

Here, however, there was an agreement to accept less, an 
agreement no doubt actuated by financial status of the State 
and the Nation in general. If the claimant when in the service 
of: the State had been an officer and not an employee, there 
seems to be no question but what he would have been entitled 
to the salary as fixed by law, but he was a% employee and not 
an officer. Had he been an officer his salary could not have 
been included in the general appropriation of the Department 
of Public Welfare, but the salary would have had to  be in- 
cluded in the bill appropriating salaries to other State officers. 
The Constitution provides that the bills making appropriation 
for the salaries of the officers of the State Government shall 
contclin no provision of any other subject. (See. 16, Art. 4). 
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Having been paid on the basis of $3,600.00 per annum, and 
having accepted the vouchers without protest, he is now 
estopped from insisting that he is entitled to  payment on the 
basis of $4,000.00 per annum. 

Item 3 of Section 9, Chapter 127b of the Statutes, seems 
tc provide directly that where payment is made for personal 
services the same “shall be construed as full payment for all 
services rendered between the dates specified in the payroll 
or. other voucher. 

Claimant relies upon Fadey  vs. State, 6 C. C. R. 538. The 
claimant in that case was allowed a claim. We do not regard 
that case as being in point, because in the case at  bar the 
claimant seems to  have agreed to accept a 10% cut. 

Claimant also cites Brilnkerhof vs. State, 5 C. C. R. 271. 
I r  this case it appears that the employing officer “does not 
care to  oppose the above claim,, and the court “as a matter of 
equity and good conscience allowed the clajm.’7 

I n  the case last referred to, apparently the State waived 
any defense, and in Fogarty vs. State, 5 C. (7. R. 349, the court 
found the Legislature intended the occupant of this position 
should receive $175.00 per month, and allowed an award for  
the difference between amount appropriated and the amount 
paid. Here again, it does not appear that the claimant had 
agreed to  the cut, as in the case at bar. 

In  the case of I s h m  vs. State, 8 C.  C. R. page 50, this 
court found that no complaint was made as to the manner in 
which claimant in that case performed her duties and that she 
had been assured by the Assistant Director on several occa- 
sions that she would be paid her salary at the rate of $200.00 
per month as agreed, and it had been stipulated that the State 
of Illinois appropriated the sum of $2,400.00 for manager of 
the Chicago Office of the Division of Registration. When 
claimant could not get the salary that had been agreed upon, 
she left the employ of the State f o r  the reason that she was 
only being paid $125.00 a month when she should havere- 
ceived $200.00 per month. Here, again, there had been no 
agreement to accept less than what the employee or claimant 
had agreed to take. 

Because of the agreement of claimant 1.0 accept a reduc- 
tion of 10% as his compensation, an award will be denied and 
the cause dismissed. 
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(No. 2641-Claim denied.) 

MARCELLA M. CALLAHAN, Claimant,' lis. STATE OF ILLINOIS, Respondent. 

Opinion filed June 24, 1941. 

CALLAHAN & CALLAHAN, fo r  claimant. 

GEORGE F. BARRETT, Attorney General ; GLENN A. TREVOR, 
Assistant Attorney General, f o r  respondent. 

WORKMEN'S COMPENSATION ACT-limitations in claims under-making 
cluanz for compensation and f i l ing  upplicataon therefor withzn time! fixed by 
Sectton 24 of Act, conditzon pl-ecedent t o  jzwasdiction of court. where  the 
record discloses that no claim for compensation was made by employee, 
within six months after date of accident, nor any application filed therefor 
within one year after date of injury, no compensation having been paid by 
employer therefor, the court is without jurisdiction to  proceed with hearing 
on claim filed thereafter and same must be dismissed. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

This claim was filed with the Clerk of this court on the 
23rd day of March, 1935, and alleges that claimant fo r  some 
time before the 6th day of February, 1934, was employed by 
the Research and Educational Hospitals, Department of Pub- 
lic Welfare of the State of Illinois, as a manual worker, and 
alleges that on the 6th of February, 1934, while actually en- 
gaged in duties incident to her employment, she suffered an 
injury to  the first finger of her right hand, and that while 
cleaning a sink, the property of respondent, into which sink 
she had first sprinkled a washing or scrubbing powder fur- 
nished her by respondent for that purpose, the first finger of 
her right hand became abraised, scratched, lacerated, sore and 
raw, a i d  shortly thereafter became infected and swollen; that 
she suffered severe pains and discomfort and that as a result 
thereof she mas treated by the doctors of the Institution, who 
finally advised an amputation of said finger, the amputation 
was performed and the first finger of her right hand was am- 
pntated a t  the third joint, thus removing the entire finger. 

It is further alleged that on February 10, 1934, the claim- 
ant informed Miss Hamilton, one of her superiors, that she 
had a sore finger, and that Miss Hamilton then called Miss 
Day, also a superior in the same employment, and that the 
claimant was then and there given medical care and attention 
by physicians in the employ of the Institution. 

Thereafter, on or  about the 13th day of September, 1934, 
claimant filed her application for adjustment of her claim 
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, before the Industrial Commission of the State of Illinois, but 
no action was taken thereon, and finally dismissed with the 
recommendation that her claim be filed in the Court of Claims. 

Because of the view we take of this case, it will be un- 
necessary for us to go into further details except to say re- 
spondent has paid all hospital bills and doctor bills and to 
say further that no monies o r  compensation had been paid 
claimant on account of the injury. 

The attorney General has made a motion to dismiss. It 
appears from the complaint that notice was given in apt time, 
but a claim was not made for compensation within the time 
prescribed by statute. Under the Court (of Claims Act, the 
Court of Claims must administer the Workmen’s Compensa- 
tion law in accordance with the terms and provisions of that 
law. No compensation was ever paid to claimant. Under 
the statute, no proceedings for compensation under this Act 
shall be maintained unless notice of the accident has been 
given to the employer within thirty days. This apparently 
was done and no proceedings for compensation under the Act 
shall be maintained unless claim for compensation has been 
made within six months after the accident, provided that in 
any case unless application for compensation is filed with the 
Industrial Commission within one year after the date of the 
accident, or within one year after the date of the last pay- 
ment of compensation, if any had been paid, then the right 
to file such application shall be barred. 

It is, therefore, necessary to give this court jurisdiction to 
make an application for  compensation within one year. This 
has been the holding of this court and the Supreme Court of 
Illinois in industrial cases many times. The motion of the 
Attorney General will, therefore, be sustained and the claim 
denied. 

(No. 31904laim denied.) 

HARRY GRUBER, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed June 24, 1941. 

LEO L. HOFFMAN, for claimant. 

GEORGE F. BARRETT, Attorney General ; MURRAY F. MILNE, 
Assistant Attorney General, f o r  respondent. 
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ILLINOIS NATIONAL rtvARD-governmental function. It is well settled 
that  in organizing training and military camps, the State is exercising a 
governmental function and acting in its sovereign capacity. 

Saarlt-negligence of member of-Ntate not laable for. The State is 
never liable to respond in  damages for the negligence of the officers or mem- 
bers of the Illinois National Guard. 

MR. JUSTICE LINSCOTT delivered the opinion of the court : 

Complaint charges that on August 17, 1937 claimant was 
the owner of a certain automobile which was being driven in 
an easterly direction along a certain public highway in the 
city of Chicago, and that a National Guard Military vehicle 
loaned to the respondent, State of Illinois, by the Federal 
Government, was then and there being driven in a northerly 
direction by one Joseph Gerling, driver of the Government 
vehicle. That claimant was operating his car with due care 
and caution and the State by its agents, servants and enl- 
ployes unlawfully, negligently, carelessly and improperly 
managed and propelled the military vehicle so that it struck 
the car driven by claimant, with damage to the claimant of 
$26.75. 

The Attorney General has made a motion to dismiss for 
the reason that the complaint does not set forth a claim which 
the State of Illinois, as a sovereign commonwealth, should dis- 
charge and pay, f o r  the reason that claimant seeks an award 
predicated upon liability of the State for damages to claim- 
ant's motor vehicle alleged to have been caused and sustained 
by the negligent, unlawful, careless and improper operation 
of a motor truck by officers or members of the Illinois Na- 
tional Guard. 

(T'his court and the Supreme Court of Illinois have re- 
peatedly held that the State in the organization, maintenance 
and operation of the Illinois National Guard, is engaged in a 
governmental function and is, therefore, not liable for per- 
sonal injuries or property damage, occasioned by the negli- 
gence or  wrongful conduct of officers or members of the Illi- 
nois National Guard, or officers, employes, servants or agents 
of the State charged with the organization, maintenance, oper- 
ation or  training of said National Guard. 

, 

See Petersen vs. State,  8 C. C. R. 9. 
The motion of the Attorney General will, therefore, be 

sustained and an award denied. 
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STATE OF ILLINOIS. 

(No. 3364-Claim denied.) 

AfADEU WINERIES &: DISTILLERIES, E. ARAICELIAI~, INC.. Claimant, vs. 
STATE OF ILLINOIS, Respondent. 

Opanzon filed June  $4, 1941. 

ALLEN H. SCHULTB, for claimant. 

JOHN E. CASSIDY, Attorney General; MURRAY F. MILNE, 
Assistant Attorney General, f o r  respondent. 

ILLINOIS UQuoa CoriTROL ACT-claznz, for refund of license f e e  pazd tindev- 
statute affordzng remedy t o  payer-faalure to  avaiT self of bars award. 
License fee-voltintartly paid-even though illegal cannot be recovered. 
The question presented here was before this court in Central States Dts- 
trzbutors, Inc., et al., vs. State, No. 2966, ante, this volume, and the decision 
therein is controlling in the present case. 

MR. JUSTICE LINSCOTT delivered the opinion of the court: 

The claimant, a corporation, licensed to  do business in the 
State of Illinois, avers that it is engaged in the bottling of 
bulk wines for resale and that it purchases wines in bulk from 
licensees in Illinois, and from licensees of oth,er states, and 
then bottles the same for resale to  licensed retailers or 
licensed distributors in Illinois. 

It is charged that the annual fee f o r  an importing dis- 
tributor is $250.00, and for a Class B manufacturer’s license, 
that is one who manufactures wine, is $500.00, and that the 
fiscal license period commenced May 1, 1935; that prior to  
May 1, 1935, the claimant called the attention of the Illinois 
Liquor Control Commission to  a conflict in the law and regu- 
lation pertaining to license fee; that at that time the Chicago 
office of the Commission informed claimant that it was aware 
of a conflict in the law, and that there would be a meeting of 
the Commission to rule on the question. 

It is charged that claimant was reluctant to  pay $500.00 
for a Class B manufacturer’s license when it believed it 
should only be liable for an importing distributor’s license 
for which the annual fee was $250.00, but finding it necessary 
to be licensed on May 1, 1935, claimant paid the $500.00 under 

It is further charged that the Chicago office of the Com- 
mission informed the claimant that it would not be necessary 
f o r  it to  file suit for a temporary injunction under the statute, 

- protest. 
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and relying upon this action of the Commission, the claimant 
did not pursue the statutory remedy but followed the advice 
of the Chicago office of the Commission that it would rescind 
the regulation and refund to the claimant the sum of $250.00. 

It is further charged that o,n May 31, 1935, the Commis- 
sion met and rescinded the regulation as it promised to do 
and recommended a refund of $250.00 to the Department of 
Finance, which department controls all taxes collected by the 
Commission, but that the Department of Finance refused to 
grant the refund for the reason that the refund did not fall 
within one of the provisions fo r  which a refund may be 
granted under the law, namely, death or insolvency of the 
licensee before the license period expired. 

Claimant charges that in view of the facts, and because 
it relied upon tlie commission and did not file a suit fo r  in- 
junction because the Chicago office of the Commission prom- 
ised that a refund would be granted, that this court recognize 
its claim and direct that an award be made to  it in the sum 
of $250.00. 

Tlie Attorney General has made a motion to  dismiss this 
case, and as grounds for the motion says that the claimant 
does not set forth a claim which the State of Illinois, as a 
sovereign commonwealth should discharge and pay for  the 
reason that claimant seeks an award representing a refund 
of a portion of‘the fee paid by it for a license under the Illi- 
nois Liquor Control Act, and the complaint shows upon its 
face that the claimant did not avail itself of the statutory 
provisions. 

The statute fully sets forth and describes the nature 
of claimant’s business and the fees to  be charged therefor. 
The printed rules and regulations of the Illinois Liquor Con- 

f ollo\vs : 
trol Commission and the Department of Finance read as I 

i i 
“Any person who acquires any alcoholic liquors in bulk and bottles or . 

changes the container of such alcoholic liquors either in its original con- 
dition, or after having rectified, blended or fortified the same, is deemed 
to  be a manufacturer and is required to obtain a manufacturer’s license.” 

The annual fee for an importing distributor is $250.00 
and the annual fee for a manufacturer is $500.00, or was dur- 
ing the year complained of. 

It is a rule well known under the law that dealing with 
an7 agent or business official one is bound to  know just what 
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powers such a public official has, and it appears from the 
complaint in this case that claimant did know of such powers 
that the Commission had and was fully advised in the statue, 
The statute provided a remedy in the courts for claimant but 
for some untenable reason, claimant did not see fit to  take 
advantage of this remedy. As we view the matter, we have 
no jurisdiction, and for the lack of jurisdiction, we must de- 
cline to make an award. 

Award declined. 
Judge A. L. Yantis dissenting. 

(No. 2501-Claim denied.) 

JOHN SCHOENIG, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed June  24, 1941. 

BROWN, HAY & STEPHENS, for claimant. 
GEORGE F. BARRETT, Attorney General; GLENN A. TREVOR, 

SALaEY-claim f o r  by voluntary worker-no award can be made for.  
There can be no recovery by a claimant for compensation for services per- 
formed for a department of the State where such services were rendered 
voluntarily. 

SAME-claim of  employee not lawfully appoin ted-must  be d e n i d .  
Where claim is made for salary for services rendered by one in a position to 
which he was not lawfully appointed there is no legal basis for an award 
for the same. 

PRINCIPAL A N D AGENT-UUthOTity of agent of State-one rendering services 
t o  Btate at request of-bound t o  know extent of. Where a person renders 
services to a department of the State a t  the request of an agent of the State 
he is bound to know the'extent of the authority of said agent, and i f  such 
agent has no authority to bind the State to pay for such services, State is 
not liable therefor. 

SAME-acceptance of regular warrants for-bars claim f o r  additional 
sum. No additional sum shall be paid to any employee of the State from 
any lump sum or  other appropriation, where such employee received and 
accepted regular salary warrants for  services during term of employment, 
for amounts appropriated therefor. 

SA%m-claim f o r  on grounds of equity and good conscience-when m u s t  
be denied. An award on the grounds of equity and good conscience is not 
justified: where claim is for salary for services rendered by one in a position 
to which he was not lawfully appointed. 

Per Curiam 

The complaint in this case alleges that on October 14, 
1930, John R. Cranor was general superintendent of the Illi- 

Assistant Attorney General, f o r  respondent. 
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nois State Reformatory at Pontiac, Illinois, and the official of 
the State charged with the employment of teachers and other 
workers at this reformatory. That on or  about that date, as 
General Superintendent, he requested the business manager 
of Local Union No. 122 of the International Brotherhood of 
Blacksmiths, Drop Forgers and Helpers to furnish him with 
a member of the Union who could teach the trade of black- 
smithing to the inmates of the reformatory, and agreed to pay 
such an individual the sum of One Hundred Seventy-five Dol- 
lars per month, and in addition thereto to furnish him with 
his maintenance, then valued at Twenty-five Dollars per 
month. That pursuant to that request, the Union Business 
Agent sent the claimant John Schoenig to Cranor as an appli- 
cant for the job and he was employed as a teacher of the trade 
of blacksmithing at the Pontiac Reformatory, otherwise 
known as Illinois State Reformatory, at the compensation 
above mentioned. The claimant commenced work on about 
October 15, 1930, and continued to  occupy such position until 
September 5, 1933, and at all times performed all tasks 
spsigned to  him, and his work met with the approval of the 
General Superintendent and other officials of the Illinois State 
Reformatory. When the claimant took the position he had an 
understanding that he would do' so only f o r  the consideration 
.of the agreed compensation and only on condition the hours 
and conditions of labor in that position should be subject to 
the rules and regulations then laid down by the Union, and 
$hat was agreed to by the General Superintendent, Cranor, 
but, notwithstanding, the agreement, from the date claimant 
commenced work until May I, 1931, claimant was only paid 
one hundred fifty dollars per month instead of one hundred 
seventy-five dollars per month agreed upon. On this account, 
he objected to the General Superintendent and Superintend- 
ent Cranor to each objection stated he expected to  pay the 
said $175.00 per month, but they had not been able to  get $hat 
through the necess"ary appropriation, but convinced the claim- 
ant that he would have the necessary appropriation through 
subsequently and then would pay to  claimant the additional 
$25.00 per month fo r  each month claimant was employed. 
Claimant made frequent requests for  this additional sum of 
$25.00 per month, which represented the difference in the 
salary of $175.00 per month agreed upon and the salary of 
$150.00 per month paid during the period from October 15th, 
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1930 to May 1,1931; and that amount never has been paid to 
claimant, and it is charged the State in equity and good con- 
science is obligated to  pay this amount, which totals the sum 
of $162.50, to the claimant. 

It is further charged that May 5, 1931, claimant was noti- 
fied by the superintendent that effective May, 1931, his salary 
would be increased to  $175.00 per month, and this sum was 
paid to claimant from that time until January 1, 1933. 

When claimant commenced work, on or about October 
15, 1930, and for some time subsequent thereto, he lived at  
the Reformatory, and his room and board were furnished free 
of charge to  him, but prior to March 1, 1931, claimant found 
it impossible for him to  reside in the Reformatory any longer 
and with the consent and approval of Superintendent Cranor 
moved to a residence in the city of Pontiac, located outside 
of the Reformatory, and pursuant to  the agreement made 
when he was employed, claimant became entitled to  the 
agreed reimbursement of $25.00 per month. 

It is also charged that after January 1, 1933, claimant 
was notified that his salary would be cut from $175.00 to 
$157.50, effective January 1, 1933, and clainiant was paid the 
sum of $157.50 per month from February lst, 1933 until Sep- 
tember 3, 1933, but the agreed sum of $25.00 for maintenance 
was never paid to  claimant, although often requested by him, 
and it is charged that in equity and good conscience the State 
of Illinois is obligated to pay claimant the sum of $775.00, 
representing the maintenance reimbursement to him from the 
period of March lst, 1931 until September 5, 1933, at  the rate 
of $25.00 per month. 

It is also charged that under the Union rules and regula- 
tions, which were the conditions of employment agreed upon 
by claimant and the said General. Superintendent Cranor, 
when claimant started to work, an employee could not be dis- 
charged without giving such employee thirty days notice in 
writing and that in opposition to these rul& and regulations 
so agreed upon, claimant was discharged on September 5, 
1933 without the thirty days notice, and by reason therefor 
the State became obligated in equity and good conscience to 
pay to claimant the sum of $118.11, representing salary which 
claimant would have earned during the remainder of Septem- 
ber had the notice of discharge been given as agreed upon. 
This averment is in Paragraph 9 of the complaint. 
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It is also charged, in Paragraph 10 of the complaint, that 
the Union rules and regulations, which were the conditions 
of employment agreed upon by claimant and Superintendent 
Cranor, when claimant started to work, he was entitled each 
year to  a vacation of two weeks with pay, but in 1933 the 
officials of the Reformatory refused to allow claimant t o  take 
said vacation and by reason thereof the State of Illinois be- 
came obligated in equity and good conscience to  pay claimant 
the sum of $78.75, representing the salary to  claimant €or two 
weeks work. 

Under Paragraph 11, it is further charged that under 
said Union rules and regulations, which were the conditions 
of employment aFeed upon by claimant and Superintendent 
Cranor, when claimant started to work, claimant was to work 
only 44 hours a week, and additional compensation was to  be 
paid for all additional work which should be required from 
him at the regular rate per hour at which claimant was then 
employed, namely, the rate of $1.19 per hour; that during the 
reconstruction of the power house claimant was required and 
did work 114 hours in addition to his regular hours of labor 
for which he was entitled, under the agreement, to compensa- 
tion at  the rate of $1.19 per hou?, that is, to total compensa- 
tion in the sum of $135.66; and that on the fence job for the 
Governor’s Mansion, the claimant worked 48 hours in addi- 
tion to his regular hours of labor; that on the fence job for  
the Chicago Eye and Ear Institution he worked 112 hours in 
addition to  his regular hours of labor; on the shop lay-out job 
60 hours in addition to  his regular hours, and on other work 
80 hours in addition to his regular hours, making a total of 
298 hours in addition to his regular hours of labor on jobs 
other than reconstruction of the power house previousip re- 
ferred to, for  which 298 hours claimant was entitled to  com- 
pensation at  the rate of $1.19 an hour, or a total of $354.62, 
and although claimant has often requested the officials of 
the Reformatory for payment of said sums to  him for said 
overtime work, claimant has been refused, wherefore, in 
equity and good conscience the State of Illinois is obligated 
to pay claimant said sum of $135.66 and the further sum of 
$354.62 for said overtime work, and for  failure to pay these 
various obligations claimant says that the State of Illinois 
owes him the total sum of $1,624.64. 

. 
I 
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This court has repeatedly held that before a claimant can 
have an award against the State he  must show that he comes 
within the provisions of some law making the State liable 
to him for the amount claimed. If he cannot point to some 
law giving him a right to an award he cannot invoke the prin- 
ciples of equity and good conscience to secture the award. 

In other words, an award will not be made merely on the 
basis of equity and good conscience. 

and numerous other cases as cited by this court. 
The provisions of Paragraph 4 of Section 6 of the Court 

of Claims with reference to equity and good conscience merely 
define the jurisdiction of the court and does not create a new 
liability against the State nor increase or enlarge any existing 
liability, and limits the jurisdiction of the court to claims 
under which the State would be liable in law or equity if 
suable. 

Crabtree vs. State, 7 C. C. R. 207. 

Crabtree vs. State, Supra. 
We have also held that where there was no legal liability 

equity cannot create one. 
W a t k k  vs. State, 6 C. C. R. 172. 
Crabtree vs. State, supra. 

Claimant does not point out under what authority he was 
first appointed. It was then a part of our statutory law that 
the Governor should, by and with advice and consent of the 
Senate, within 30 days after the Act shall become effective, 
appoint three persons as Civil Service Commissioners to hold 
office for the terms of tvo,  four and six years respectively, 
from the first day of March, 1905, and until their respective 
successors are appointed and qualified, and they shall con- 
stitute the Civil Service Commission. 

See Chapter 126, Par. 1, State Civil Service, Cahill’s 

Subsequent provisions of this statute make it the duty 
of the Commissioners to classify all the offices and places of 
employment in the State service except as provided in Section 
11. This classification shall include all offices and places of 
employment then in existence o r  which might hereafter be 
created in the State service. 

From an examination of Section 11, it makes no reference 
to  the position that claimant held. We have not been referred 
t o  any statute authorizing claimant’s appointment. 

Revised Statutes, 1929. 
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Statutes delegating powers to public officers must be 
strictly construed and all parties interested must look to the 
statute for the grant of power. 

Diederich vs. Rose, et al.? 228 Ill. 610. 
Courts cannot make contracts for the parties and where 

the meaning is plain another meaning cannot be added by im- 
plication o r  intendment. This rule has been extended so far 
that our Supreme Court has held that equity will not give 
relief to one who, under a mistaken belief as to the title of the 
property places permanent improvements thereon. 

Willianzs vs. V m  der Bilt, 145 Ill. 238. 
And there can be no recovery by claimant who was a 

voluntary worker although the services were performed for a 
department of the State. 

In the case of Green & Sons, a corporation, 9 C. C. R. 
218, this court held that there can be no recovery of an amount 
k e d  in express contract for services rendered thereunder 
where the said contract is prohibited by law and a subsequent 
action will not lie to recover on quantum meruit for reasonable 
value of said services rendered under said contract on an 
implied contract to pay for same as no contract will be 
implied where an express contract is forbidden, and an award 
based on such claim will be denied. 

I n  Dememt, et al. vs. Rokker, et al., 126 Ill. 174, on page 
199 of the opinion it is stated: 

Sterrett vs. State, 5 C. C. R. 172. 

“The State is never estopped as an individual or private corporation 
may be on the ground that the agents acting under an apparent authority 
which is not real-the conclusive presumption that his powers are known 
rendering such a consequence impossible.” 

Every person is presumed to know the nature and extent 
of the powers of municipal officers and therefore cannot be 
deemed to have been deceived of mislead by acts done without 
legal authority. 

Seegar vs. Mueller, et al., 133 Ill. 86 (95). 
It is a familiar principle of law that all persons who deal 

with municipalities and subordinate boards and agencies of 
the State and National government must at their peril inquire 
into the power of the officers or agents of such municipalities, 
boards or agencies to make the contract contemplated for acts 
of such officers can only bind in the manner and to  the extent 
of authorized authority. 



640 SCHOENIG w. STATE OF ILLINOIS. 

See Donnelly “Law of Public Contract,” Chap. 5, p. 206. 
We do not question the intent of the Superintendent of 

the Pontiac Reformatory, but claimant must have known, at 
least the law presumes that he knew that the superintendent ’ 

could not fix salaries or make appropriations or  assume the 
powers given by law to the legislature, o r  do other things 
unless authorized by statute. It is quite probable that the 
Superintendent of the Reformatory did do all that he could do 
under the circumstances to secure an appropriation along the 
lines contended by claimant, and it is not a sufficient answer 
to this to say that the claimant acted in good faith and per- 
formed the services set forth in the complaint, and we must 
hold that claimant knew that the superintendent had no power 
to fix claimant’s salary or compensation in the manner set 
forth in the complaint. 

These acts went on fo r  a considerable period of time and 
it appears that the alleged promises made by the superin- 
tendent were broken the very first month that claimant 
worked. 

It is averred in the complaint that claimant commenced 
work on o r  about October 15, 1930 and continued t o  occupy 
such position until September 5 ,  1933, approximately 35 
months. It is charged that he was promised the sum of 
$175.00 per month, but from the time he commenced work 
until May 1st the following year, he only received $150.00 per 
month, and it is charged that he remonstrated with Superin- 
tendent Cranor several times, as also charged that to each 
objection the General Superintendent stated that he expected 
to pay $175.00 per month but that he had not been able to get 
through the necessary appropriation and said he would have 
the necessary appropriation through subsequently and then 
pay claimant the additional $25.00 per month. 

The claimant then knew that the superin tendent could not 
get the appropriation through and he must have known that 
the legislature is the only power in this State that can make 
appropriations and the amount of the appropriation i s  dis- 
cretionary with the legislature. 

Mr. Cranor testified he had been General Superintendent 
at the Illinois State Rleformatory at  Pontiac from January 13, 
1930 to  February 10, 1932. He remembered the claimant and 
said that he remembered that- Mr. Schoenig and he had dis- 
cussed this extra work several times. He said “I told him 

* 
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repeatedly that it was necessary for the State to offer himca 
lower salary than he would ordinarily be entitled to a t  his 
trade on the outside, that it was necessary for  him to make 
a sacrifice if he cared to stay with the Institution and that 
it was not always possible for the Institution to pay as much 
as the work was really worth due to the limited bndget. I 
promised to  use my influence with the proper authorities with 
a view to having his salary increased and if possible a special 
compensation for the extra fine work and some of the extra 
hours which he put in on these two major projects.’’ 

Section 19 of Article IV of the Illinois Constitution of 
1870 provides that the General Assembly shall never grant or 
authorize extra compensation, fee or allowance to any public 
officer, agent, servant or contractor after service has been ren- 
dered or  a contract made, nor authorize the payment of any 
claim, or part thereof, hereafter created against the State 
under any agreement or contract made without express 
authority of law, and all such unauthorized agreements or 
contracts shall be null and void. 

The Statute also provides that amounts paid from appro- 
priations for personal service of any officer or employee of 
the State, either temporary o r  regular, shall be construed as 
full payment fo r  all services rendered between the dates speci- 
fied in the payroll and other voucher and no additional sum 
shall be paid to such officer or employee from any lump. sum 
appropriation, appropriation for extra help or other purpose, 
or any accumulated balances in specific appropriations, which 
payments would constitute in fact an additional payment for 
work already performed and for which remuneration had al- 
ready been made. 

Chap. 127b, Par. 9, Cahill’s Revised Statutes 1929. 
In  Broderic vs. State, 9 C. C. R. 458, this court held that 

the statute on State Finances providing among other things 
that amounts paid from appropriations for personal service of 
any officer or employee of the State, either temporary or  r e p -  
lar, shall be considered as full payment for all services ren- 
dered between the date specified in the payroll or other 
voucher, and no additional sum shall be paid to  such officer 
or employee from any lump sum or other appropriation is a 
direct limitation on the right of claimant to salary where such 
claimant received and accepted regular salary warrants for  

-21 
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s ich services during the term of employment for the amount 
appropriated therefor. 

It has been held by this court on numerous occasions that 
the doctrine of “respondeat superior’’ does not apply to the 
State, and it is not liable for damages for the nonfeasance, 
misfeasance or malfeasance of its officers or agents. 

For the reasons stated the claim will be denied. 

(No. 2968-Claim denied.) 

THE TOM COLLINS CORPORATION, Claimant, ‘us. STATE OF ILLINOIS, 
Respondent. 

Opinion filed June 24, 1941. 

CLAIMANT, pro se. 

GEORGE F. BARRETT, Attorney General ; JOHN KASSERMAN, 

ILLINOIS LIQUOR CONTROL coimIssIoN-no power to  make  refunds. The 
Illinois Liquor Control Commission has no power to make refunds of license 
fees paid under Illinois Liquor Control Act, once the moneys received there- 
from are  paid into the State treasury, its only powers i n  connection there- 
with being to make recommendations for such refunds, the sole legal power 
to refund such money being in the Legislature, and at its discretion. 

SAairE-lacense issued bzJ-clainz f o r  refund of unearned portion of fee 
upon  cessation of business f o r  which issued after commencement of and before 
expiration of C m  f o r  which issued. Under the terms and provisions of the 
Illinois Liquor Control Act, licenses issued thereunder are annual and expire 
on April 30th following issuance, and provision is  made for refund of license 
fees paid thereunder only in the event of certain contingencies specifically 
enumerated therein and refunds are authorized only i n  such contingencies. 

SAME-sanze-sanae~heia award f o r  denied. The fact that claimant 
surrendered license and retired from business after commencement of and 
before expiration of period for which license was issued and paid for does 
not authorize award for refund, as same is not one of the contingencies 
specifically mentioned in Act. 

Assistant Attorney General, f o r  respondent. 

MR. JUSTICE LINSCOTT delivered the opinion of the court : 

The Tom Collins Corporation, now located at  Covington, 
Kentucky, for its cause of action states that it was engaged in 
the manufacture and bottling of alcoholic and non-alcoholic 
beverages for resale; that said manufacturing and bottling 
were carried on at 411 North Paulina Street, Chicago, and 
that they manufactured the products known as “Tom Col- 
lins” and bottled the same fo r  resale to licensed distributors 
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in Illinois and other states. That the annual fee for a rectifier 
under the Illinois Liquor Control Law is $2,500.00 and that 
the fiscal license period commences May 1st of each year. 

A portion of the‘ Federal law is set up and the claimant 
avers that it was engaged in the business of rectifying and 
bottling alcoholic and non-alcoholic beverages on the same 
premises and nsing the identical bottling units fo r  their alco- 
holic and non-alcoholic products previous to the issuance of 
Regulation 15 of the Federal Treasury Department issued 
July 30, 1934. 

This Federal rule prohibited this and on April 30, 1935 
claimant was served with an ultimatum of the Internal Rev- 
enue Department to  remove their rectifying operations from 
the premises known as 411 North Paulina Street, Chicago, 
Illinois, not later than July 31, 1935, and desiring to so oper- 
ate their premises and to  do so in compliance with the laws 
of Illinois, claimants communicated with the Illinois Liquor 
Control Commission and asked for a ruling as to whether or 
not the Commission would permit claimant to operate upon 
payment of the regular rectifier’s fee, and a refund for any 
unused portion of the time upon claimant’s cessation of busi- 
ness in Illinois, and the Illinois Liquor Commission approved 
of such practice, and claimant, in accordance with the recom- 
mendation of the Illinois Liquor Control Commission notified 
the Illinois Liquor Control Commission of their cessation of 
operation in Illinois on August 15, 1935, but the State Depart- 
ment of Finance refused to  grant the refund for the reason 
that the refund did not fall within any of the provisions for 
which refund may be granted under the Illinois Liquor Con- 
trol law, namely, death or  insolvency of the licensee before 
the license period expired, and that the Illinois Liquor Con- 
trol Commission had sought t o  obtain the refund for the 
claimant from the State Department of Finance, because of 
its original promise that a refund would be granted, and that 
no refund has as yet been granted, but notwithstanding this 
rule of the State Department of Finance, they ask that this 
court recognize the claim in the sum of $1,666.64. Later the 
amount of the claim was amended to that of $1,780.88. 

The only power that the Illinois Liquor Control Commis- 
sion had to make refunds was that of a recommendation, 
which they did make. When money is once paid to the State 
Treasurer. the only authorized legal power to pay such money * 
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out would be by virtue of an Act of the lllinois Legislature, 
and that is discretionary with the Legislature 

All licenses issued by the  Department * * * shall be annual licenses 

Sec. 3, Art. 5,  Chap. 43, Dram Shop Act andospecial Session Laws of 
and shall expire on April 30th following the  issuanci?. 

1933-1934, p. 67. 

and the license fee is fixed a t  the sum of $2,500.00. 
The Statute provides for the appointment of the Illinois 

Liquor Control Commission and enumerates its powers, but 
does not give the Commission the power to make refunds. 

It seems to be well settled that ordinarily a licensee does 
not, on voluntary surrender of his license, become entitled to 
a return of the license fee in proportion to the unexpired term, 
in the absence of a statutory enactment to the contrary. 

15 R. C. L. 15 See. 76. 
As we view the facts in this case, the refusal of the State 

Finance Department to pay the sum requested was within 
their power and in accordance with law. 

The motion of the Attorney General to dismiss will there- 
fore be sustained. 

(No. 3482-Claimant awarded $290.21.) 

LAWRENCE WILLYARD, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed June  24, 1941. 

' HARRY C. DANIELS, for claimant. 
GEORGE F. BARRETT, Attorney General; GLENN A. TREVOR, p 

Assistant Attorney General, f o r  respondent. 
WORKMEN'S CONPENSATION Am-attendant at Elgin State Hospital 

entitled t o  benefits of-when award m a y  be made to. Where attendant at 
Elgin State Hospital sustains accidental injuries, arising out of and in the 
course of his employment, an award may be made for compensation there- 
for, in accordance with provisions of the Act, upon compliance by him with 
the  requirements thereof. 

MR. JUSTICE LINSCOTT delivered the opinion of the court : 

Claimant avers that on the 22nd day of January, 1939, 
he was continuously employed as an attendant at the Elgin 
State Hospital, Elgin, Illinois, and that in the performance 
of his duties he was required, on October 13, 1939, to  assist 
Dr. A. Simon, one of the staff physicians of said hospital, in 
the tube feeding of a patient in the ward known as the 
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Veterans Hospital. That in the course of this feeding the pa- 
tient severely scratched the attendant, this claimant, with his 
finger nails between the knuckles of the third and fourth 
fingers of the right hand, and five days later, on the 18th of 
October, swelling began to manifest itself in and arolund the 
scratch. He reported the circumstance to Dr. Simon, who 
treated the hand with hot boric soaps and icathol ointment; 
that the infected hand continued to grow worse, and about 
October 26th, claimant consulted Dr. Schreiner, surgeon at the 
Elgin Hospital, who cut open the hand and cleaned it with 
peroxide and disinfectants and applied dry dressings for  a 
period of about four days; that thereafter treatment was con- 
tinued with hot packs and epsom salts until about November 
9th, with no improvement. Claimant then consulted Dr. Ray- 
mond F. Dowell, a private practicing physician of Elgin, who 
began a course of bzilsam-peru treatments, which continued 
until about November 15th, resulting in very slight improve- 
ment, and that on the latter date the condition of the injured 
member became worse and said Dr. Dowell then used hot 
boric packs and prescribed potassium iodide for internal use, 
and gave shots of eno-salverson, a treatment which continued 
until the following December 15th, when the condition ap- 
peared still worse. 

Claimant further represents he then consulted Dr. Sum- 
ner L. Koch, a specialist of Chicago, Illinois, who committed 
the claimant to Passavant Memorial Hospital in Chicago for  
a period of seven days while he administered a course of 
treatments of zinc-peroxide applications daily; that on De- 
cember 18th said Dr. Koch also resorted to  surgery, remov- 
ing the poisoned flesh around said wound; that thereafter im- 
prqvement began and continued until January 15, 1940, when 
recovery became sufficient to permit claimant to  be reassigned 
to duty at the Elgin State Hospital. He avers Dr. Koch 
diagnosed the injury to be anaerobic streptococcic infection 
of unusual rarity and undoubtedly caused by the nail scratch 
inflicted by a syphilitic patient of the Elgin State Hospital. 

He submits bills from Passavant Memorial Hospital in 
Chicago for room, board, drugs, dressings, etc., in the sum 
of $57.40, a bill from Dr. Koch of Chicago, $75.00, a bill from 
Dr. Dowell of Elgin, $55.00, expenses incurred in transporta- 
tion, etc., from Elgin to Passavant Memorial Hospital, Chi- 
cago, and return, 18 t.rips, $54.00. 
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It is averred in the complaint that from December 1, 1939 
to January 15,1940, he suffered total temporary incapacity by 
reason of the injury and as a consequence completely lost the 
usual wages paid to him in the amount of $54.60 per month, 
and in addition thereto he lost maintenance valued at  $24.00 
per month, making a total loss of income of $117.90. 

He is asking for an award covering cash expenditures 
and expenses incurred in the amount of $241.40 and a loss of 
income amounting to  $117.90, making a tot,al claim of $359.30. 

This court has heretofore held that the attendants a t  the 
Elgin State Hospital are under the Compensation Act. The 
case comes to us upon the original complaint, the report of 
the Department of Public Welfare, consisting of a report by 
Dr. Simon and Dr. Schreiner, both of Elgin State Hospital, 
who attended claimant, the transcript of evidence introduced 
on behalf of claimant 011 October 16, 1940, the report of the 
Department of Public Welfare dated November 23, 1940, 
signed by Assistant Director Blanche Fritz, and respondent’s 
Statement, Brief and Argument, claimant having waived any 
brief or argument, and from all the above the court finds it 
has jurisdiction under the Workmen’s Compensation Act of 
this claim. We further find the acts arose out of and in the 
course of his employment. Claimant’s immediate superior 
was Dr. Simon, and from his statement it appears that he had 
immediate notice of the scratching of claimant’s hand and 
administered some treatment. 

From the record it conclusively appears to  us that claim- 
ant’s disability was the result of an accidental injury caused 
by the scratch heretofore mentioned while in respondent’s 
employ, and that no other conclusion could be reasonably 
drawn from the evidence by this court. 

Under the circumstances, it is the duty of the State to  
furnish the necessary doctor and hospital services. It is also 
true that an injured employee has the right to  procure such 
services a t  his own expense, if he desires. 

In the instant case, the claimant did undoubtedly receive 
a painful and distressing injury and it appears that further 
medical care and skill were reasonably required to cure or  
relieve him from the effects of such injury. 

According to the testimony of the experts the claimant 
was suffering from a rare and severe ailment, brought about 

. 
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by the scratch and the syphilitic condition of the patient that 
scrat ched him. 

Dr. Koch is an infection specialist at Chicago, and after 
examining claimant he requested him to  stay at  the Passavant 
Memorial Hospital for a few days, which he did until De- 
cember 22nd. Dr. Koch’s treatment showed early results and 
undoubtedly gave claimant much confidence in his treatment. 
It appears from the record that the treatment being received 
by the patient from the State was not sufficient to  relieve him 
from the effect of his injury. No objection is made by re- 
spondent to  the additional medical and hospital expenses. 

The claim of $57.40 f o r  the Passavant Hospital, the sum 
of $55.00, the amount he owes to Dr. Dowell, and the $75.00 
for  services rendered by Dr. Sumner Koch, are therefore 
allowable. 

The record shows claimant had not been in the employ 
of the State of Illinois for a year prior t o  the date of his in- 
jury, but it does show that for a year prior to the date claim- 
ant was injured it was customary for a person employed in 
the same capacity that claimant was employed, to receive as 
the first six months pay $52.50 per month, and for the second 
six months $54.60 per month, and in addition claimant re- 
ceived maintenance which was of the value of $24.00 per 
month. The total pay of such employee would amount to  
$642.60 fo r  the year preceeding the date of claimant’s injury, 
plus maintenance which was received in amount of $288.00, 
or  a total of $930.60. Dividing this amount by 52, the num- 
ber of weeks in the year, it gives an average weekly wage of 
$17.89, and dividing this by two, pursuant to statute, makes 
$9.95 a week, but since this claimant was injured subsequent 
to July 1, 1939, the compensation rate would be increased 
10% under Section 8 (I), which in this case would be $.go, 
o r  a total compensation of $9.85 per week. 

There is no claim for  any permanent disability or specific 
loss. He stopped work on October 26, 1939 and returned to  
work January 15, 1940, making a period of 11 weeks, 4 days, 
and it appears he mas paid his salary in full for the balance of 
the month of October, o r  a period of six days out of 31, also 
in full for the entire month of November, being on the basis 
of $54.60 per month, which would make payment for period 
of non-productive time of $65.17. For the period from and 
including October 26, 1939 to  January 15, 1940 is eleven 
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weeks and four days, at the rate of $9.85 per week, this would 
amount to $113.98, during which period of time claimant was 
paid $65.17, leaving a balance due him of $48.81. 

We, therefore, make an award payable as follows: 

To Lawrence Willyard for hospital bills paid by him as aforesaid. . .  
To Lawrence Willyard for compensation due him and expenses paid 

by him as aforesaid ............................................ $102.81 
57.40 
55.00 
75.00 

To Lawrence Willyard for the use of Dr. Dowell. .................. 
To Lawrence Willyard for the use of Dr. Sumner Koch. ........... 

Making a total sum of. ....................................... $290.21 

This award being subject to the provisions of an Act en- 
titled, &‘An Act Making an Sppropriation to Pay Compensa- 
tion Claims of State Employees and Providing for the 
Method of Payment Thereof, ” (Illinois Revised Statutes, 
1939, Bar Association Edition, Chapter 127, Pars. 180- la) ,  
and being subject also to the terms of an Act entitled, “An 
Act Making Appropriations to the Auditor of Public Ac- 
counts for the Disbursement of Certain Monies Until the Ex- 
piration of the First Fiscal Qnarter After the Adjournment 
of the Next Regular Session of the General Assembly,” ap- 
proved July 1, 1939 (Session Laws 1939, page 117) ; and be- 
ing, by the terms of the first mentioned .Act, subject to the 
approval of the Governor, is hereby, if and when approval is 
given, made payable from the appropriation from the General 
Revenue Fund in the manner provided by the foregoing Acts. 
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ADVISORY OPINIONS FURNISHED BY COURT 
OF CLAIMS UPON REQUEST OF ILLINOIS 

EMERGENCY RELIEF COMMISSION 

The Illinois Emergency Relief Commission having requested the Court 
of Claims for advice' concerning certain claims made against i t  by employees 
for compensation for accidental injuries, the court in compliance with said 
request furnished the following advisory opinions, based on the facts sub- 
mitted and set forth in each of the matters hereinafter set forth. 

ILLINOIS EMERGENCY RELIEF COMMISSION, No. 36. 
Award not found to be justified and denial of claim advised. 

EDWIN R. PERRY, Claimant, vs. ILLINOIS EMERGENCY RELIEF 

COMMISSION, Respondent. 

Opinion filed October 19, 1940. 

ADVISORY OPINION BY MR. JUSTICE YANTIS. 

To the Illiwois Brnergemcy Relief Comrnissiom: 

the above respondent, based upon the following: 
A request for  an Advisory Opinion has been submitted by 

STATEMENT OF FACTS. 
Edwin R. Perry of Chicago, Illinois was a clerical em- 

ployee of the Central Certification Office of the Illinois Emer- 
gency Relief Commission, which was located a t  1257 North 
Paulina Street, Chicago, Illinois. Perry's duties were to file 
and withdraw case records and to  change positions of file 
drawers and cabinets. On the 28th day of December, 1939 
claimant moved a table on which there were seven large file 
boxes of the approximate weight of three hundred pounds. 
His foot caught in a crack in the floor, throwing the entire 
weight on his right side. He twisted his right leg and at the 
same time felt a sharp biting pain in his lower right side. He 
was forced to  sit down for a few minutes until the pain 
passed, after which he continued with the moving of the file 
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boxes from one section of the office to another. From that day 
on he noticed a peculiar gnawing pain in his abdominal region 
which at times was accompanied by nauseat. He did not seek 
medical assistance until the 9th day of January, 1940 when 
he visited Dr. M. Norman, 10658 S. Michigan Avenue, Chi- 
cago, Illinois, who informed him he had a hernia on his right 
side and advised him to remain in bed for as long a period 
as he could; that he remained in bed for ten days and did not 
return to work until the 22nd day of January, 1940. He was 
absent from work on January 5, 10, 11, 12, 15, 16, 17, 18, and 
one-half day on January 25,1940. 

An affidavit by Jack Neamy attached to  said Statement 
states that the affiant resides at 4626 North Magnolia Avenue, 
Chicago, Illinois; has known Edwin Perry since the latter be- 
gan to  work for the Illinois Emergency Relief Commission, 
and has been continuously employed with Edwin Perry dur- 
ing the latter’s employment; that in December, 1939 it was 
necessary to move the tables and file boxes; in the office; that 
on the 2nd day of such work he returned to the office (from 
some outside work), and noticed that Edwin Perry was not 
assisting in the moving, that he asked Perry why, and the 
latter informed him that he had strained himself the day be- 
fore while moving some of the articles; that Perry did not 
state whether it was a table or file boxes or other items that 
he was moving. This affiant further stated that about a week 
o r  two after the above conversation, Perry was absent and 
affiant telephoned Perry’s home and was informed by Perry’s 
wife that he was at the doctor’s office, and the following day 
he again called the Perry home and was told by Mrs. Perry 
that the doctor had informed him he had a hernia. 

Another affidavit attached to the Statement is signed by 
William H. Baldwin who resides at 172 W. Adams Street, 
Chicago. He also states he is an employee of the Illinois 
Emergency Relief Commission as a Supervisor of Files ; that 
he has general supervision of the files and the filing clerks; 
that on a day in the late fall of 1939 he and Edwin Perry 
rearranged the files in their office; that Perry made no state- 
ment to him during the course of such work concerning any 
injury he may have suffered during the handling of the tables 
and files; that sometime later he noticed Perry was absent f o r  
several days; that he inquired of Mr. Neamy and was in- 
formed by the latter that he understood Perry had suffered a 
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rupture. Baldwin further stated in his affidavit that when 
Perry returned to work he informed affiant that in attempting 
to  swing a table on the day they were rearranging the files, 
he stumbled and felt a severe sharp pain in his groin and was 
forced to rest for a while, that after he had so rested the pain 
subsided; that afterwards when he went to a doctor, the latter 
told him he was ruptured. In  the sworn statement fo r  ad- 
justment of claim attached to the Statement of Facts sub- 
mitted by your Commission, and identified as Exhibit 1, 
claimant shows the time of his injury as being 3:30 P. M. 
Thursday, December 28,1939; that his disability for work be- 
gan January 10, 1940; that he was first able to resume his 
usual occupation on January 22, 1940. 

OPINION. 

Your Statement of Facts states that “The claimant is re- 
questing that the Illinois Emergency Relief Commission pro- 
vide the necessary medical, surgical and hospital services 
which may be reasonably required to cure or relieve claimant 
from the effects of his injury and to make payment therefor 
from the Compensation Insurance Reserve Fund. He does 
not ask for temporary total or permanent total disability.” 

In  his application fo r  adjustment of claim (line 17) claim 
is made for “compensation to  the amount of any cost of hav- 
ing injnry repaired and salary for  time lost.” To authorize 
an award for hernia Section 8 (d-1) of the Illinois Workmen’s 
Compensation Act requires that it must appear that- 

1. The hernia was of recent origin; 
2. Its appearance was accompanied by pain; 
3. That it was immediately preceded by trauma arising out of and in 

4. That the hernia did not exist prior to  the injury. 
the course of the employment; and 

Section 24 of the Act provides: 
“No proceedings for compensation under this Act shall be maintained- 

unless notice of the accident has been given the employer as soon as prac. 
ticable, but not later than thirty days after the accident, except in cases of 
hernia, in  which cases notice shall be given the employer within fifteen days 
after the accident.” 

Hernias primarily and in the great majority of cases are 
due to diseased or weakened condition of the abdominal walls 
and relaxation of the inguinal rings. Sometimes an em- 
ployee’s physical condition is aggravated or accelerated and 
a strain will cause the hernia to appear. The mere fact that 
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a hernia occurs while an employee is a t  work is not sufficient 
to impose a compensation liability, and there must be actual 
proof of an accidental injury as in other cases. A sudden 
strain caused by lifting or slipping might constitute such an 
accident, but to impose liability under the Compensation Act, 
such accident must be proven under the rules of evidence. 
In  the statement and supporting exhibits submitted by you, 
the only proof of an accidental strain to Edwin R. Perry in 
his affidavit where he says, that “in moving the table, he 
twisted his right leg and at the same time felt a sharp biting 
pain in his lower right side. That he was Porced to sit down 
a few minutes until the pain passed, after which he continued 
with the moving work. That from that day on he noticed a 
peculiar gnawing pain in his abdominal region which a t  times 
was accompanied by nausea. That except giving word to  
Neamy and Baldwin he did not notify anyone connected with 
the Illinois Emergency Relief Commission of this injury until 
the 22nd day of Jan’uary, 1940, a t  which tinie he notified Mrs. 
Wood, Supervisor of that office.’’ Notice within 15 days is 
required. 

From the employee’s statement itself twenty-five days 
elapsed between the time Mr. Perry noticed the pain in his 
side until he notified his employer. Having failed to bring 
himself within the requirements of the Workmen’s Compen- 
sation Act, no legal basis for allowing a claim for  such alleged 
accident on a complaint for hernia, exists. 

In addition, the statement and exhibits disclose only 
meager evidence in support of the other four requirements 
above enumerated. 

The testimony of Mr. Baldwin (as shown by his affidavit) 
only purports to  quote a narrative statement of the employee 
himself, which was not concurrent with the accident but was 
quoted to  the Supervisor several days thereafter by a fellow- 
employee of Mr. Perry. As such that would not form a part 
of the res gestae and would not be competent proof. (See 
Frederick vs. INd. Comrn., 329 111. 490.) 

The evidence submitted by Mr. Baldwin, the Supervisor, 
as indicated by his affidavit, is further that Perry made no 
statement to him on the day of the work in question, concern- 
ing any injury he may have suffered on that day, and that 
he received his first information regarding any complaint 
through Perry’s fellow-employee Neamy several days there- 

(See. 24, W. C. A.) 
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after; that when Perry returned to work (presumably the 
latter part of January) the latter told him of the purported 
accident and that a rupture had resulted. Perry’s &davit 
states that the alleged strain or accident occurred on Decem- 
ber 28, 1939, but that he did not seek medical assistance until 
January 9,1940. 

In  our opinion the statement of facts and supporting 
affidavits submitted by you fail to disclose the essential ele- 
ments necessary to  justify an award in the case of an injury 
resulting in hernia, bearing in mind that the Workmen’s 
Compensation Act requires adequate proof that- 

1. The hernia was of recent origin; 
2. Its appearance was accompanied by pain; 
3. That it was immediately preceded by trauma arising out of and in 

4. That the hernia did not exist prior to the injury. 
the course of the employment; and 

ILLINOIS EMERGENCY RELIEF COMMISSION, No. 37. 
Payment of $128.70 Advised. 

SIGWALD R. JORGENSEN, Claimant, os. ILLINOIS EMERGENCY RELIEF 

COM~WSSION, Respondent. 
Opinion filed Deeemher 10, 1940. 

ADVISORY OPINION BY MR. JUSTICE YANTIS. 
To the Illilzois Emergemy Relief Commissiolz: 

by the above respondent, based upon the following: 
A request for an Advisory Opinion has been submitted 

STATEMENT OF FACTS. 
That Sigwald R. Jorgensen was, on September 4, 1940 

and for some time prior thereto, employed as a County Di- 
rector of Commodity Distribution for the Illinois Emergency 
Relief Commission. His duties included supervision of the 
activities of the county directors, employees, and instructs 
them in their duties, and investigates complaints made by 
relief recipients and superviseFy the distribution of commodi- 
ties to relief clients. The Statement further shows that he 
manages the Distribution Depots in any county of the State 
during a vacancy in the position of County Director, until 
the appointment of such Director is made; that in such duties 
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he acti.vely assists members of the depot r;taff in cutting up 
the foods, using sharp knives and electric saws and other 
sharp edged tools, loading the merchandise to and from the 
railroad cars, etc. 

The record further discloses that'in the exercise of his 
duties, it is necessary that he travel to  and from various 
points in the State. On August 31, 1940 he had been working 
in Tuscola, Illinois, was called to Chicago for a staff meeting, 
drove from there to Urbana, Illinois on September 4, 1940, 
and was proceeding from the latter town t o  Tuscola that 
evening. While driving west on Route No. 45 in Urbana, Illi- 
nois, Mr. Jorgensen's automobile struck a horse-drawn milk 
wagon and Jorgensen was injured as a result of the accident. 
He was immediately taken to Mercy Hospital in Champaign, 
where he remained until September 17, 1940. Medical and 
hospital bills have been incurred as follows: 

Mercy Hospi ta l ,  Champa ign ,  I l l ino is .  ....................... $58.70 
Dr. J o h n  H. Gernon ........................................ 70.00 

These items are approved in your report as being reason- 
able and necessarily incurred by reason of such accident. It 
is further noted that the man in charge of the milk delivery 
wagon states that his horse was proceeding under its own 
guidance and without attention from him at  the time of the 
accident. 

Mr. Jorgensen 's injuries consisted of bruises and lacera- 
tions to the lip, fracture of the right elevenbh and twelfth and 
the right sixth and seventh ribs, and other bruises as shown 
by the medical report submitted. The medical report also 
shows that the face injuries have healed with no traces of 
injury left, continuing soreness in the chest, with complete 
recovery ultimately predicted. 

The Statement of Facts submitted by the Commission 
states that the accident arose out of and in the course of Mr. 
iJorgensen's employment, and that the Commission had notice 
of such accident within a few days after it occurred. No 
claim is made for temporary total or permanent total dis- 
ability, but the injured employee desires payment of the 
doctor, hospital and medical bills. 

Pursuant to the Commission's request, the following 
Opinion is rendered, based upon the aforementioned State- 
ment of Facts: 
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OPINION. 

We have heretofore held that case workers who have suf- 
fered accidental injuries in the course of the performancg of 
their duties for  the Illinois Emergency Relief Commission, 
were engaged in the work of a hazardous nature, and that in- 
juries sustained by them arising out of and in the course of 
their employment were compensable. While the claimant 
herein, Sigwald R. Jorgensen, was employed in a supervisory 
capacity, the actual services performed by him apparently 
necessitated the same contacts in many instances as those of 
case workers. From the Statement of Facts submitted, we do 
not believe a distinction can properly be drawn between 
those cases in which payment of compensation has been ap- 
proved, and the present case. 

Section 8 Sub-section (a)  of the Workmen’s Compensa- 
tion Act of Illinois provides: 

“The employer shall provide the necessary first aid, medical and sur- 
gical services, and all necessary medical, surgical and hospital services there- 
after, limited, however, to  that which is reasonably required to cure or 
relieve from the effects of the injury * * *.” 

The proof here shows that the following bills were in- 
curred and are unpaid: 

Mercy Hospital, Champaign, Illinois. ....................... $58.70 
Dr. John H. Gernon.. ...................................... 70.00 

The record further discloses that said bills are reasonable. 
We therefore find that claimant is entitled to  payment of 

said items under the provisions of the Workmen’s Compen- 
sation Act, and we are of the opinion that the Commission is 
properly justified in recognizing and paying said claim in 
the sum of $128.70. No question of compensation is raised for  
temporary or permanent disability. Payment of the claim in 
the sum of $128.70 is recommended, same to  be made by the 
Illinois Emergency Relief Commission out of any funds held 
by it and allocated for such purpose. 
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improvement, is the difference, if any, between the fair, cash, 
market value thereof just after completion of improvement 
and just before such construction.. .205, 517, 527, 532, 542, 606 

thereto .......................................... 136, 527 
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PAQE 
permanent interference with access to private property, is a 

proper element of damages in claims for damages by owners 
of private property, not taken for public use, due to construc- 

proof of permanent interference with access not conclusive to 
right to an award for damages, and where there is no legal 
proof of a decrease in the fair, cash, market value of the 
property as the result of improvement, there is no legal 

527 
what constitutes damage to private property, not taken for 

public use, within meaning of Constitution. ......... .542, 606 
direct physical injury to the corpus or subject of property not 

essential if it be proven that there is a direct physical ob- 
struction o r  injury to the right of user or enjoyment, as the 
result of which the owner sustains some special pecuniary 
damage in excess of that sustained by the public gener- 
ally ............................................. 542, 606 

obstruction of public street, affecting access to private property, 
resulting from construction of public improvement, need not 
necessarily be in front of or  contiguous to  same in order to 
constitute damage t o  property, if same directly produces a 
diminution of the value thereof. ................... .542, 606 

loss of or inconvenience to business suffered by owners or lessees 
of private property, not taken for public use, during progress 
of construction of public improvement, not damage to prop- 
erty within meaning of Constitution.. .................. 542 

Section 13 of Article 2 of the Constitution of Illinois provides 
the only liability of the State for damage to private property, 
not taken for public use and the provisions thereof are 
self-executing ........................................ 580 

words, private property in Section 13 of Article 2 of the Consti- 
tution of Illinois, include personal property. .............. 580 

discharge of water and sewage from State institution into 
stream on lands of private parties, causing pollution thereof. 
and resulting in injury to property is damage to property, 
within meaning of constitution.. ....................... 580 

in claim for damages for injury to property, resulting from 
pollution of stream caused by discharge of water and sewage 
from, State institution, recovery is limited to  damages up to  
time of filing claim.. ................................. 580 

depreciation in value of real estate not proper element of dam- 
ages in claim for injury to property, resulting from pollution 
of stream caused by discharge of water and sewage from State 
Institution .......................................... 580 

difficulty of ascertainment of exact amount of damages, does 
not bar award where there is legal evidence i o  support award. 580 

tion of public improvement.. ............. .527, 532, 542, 606 

damage within the meaning of the Constitution.. ......... 
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EQUITY AND GOOD CONSCIENCE 

public utility tax, voluntarily paid cannot be recovered on 
grounds of .......................................... 92 

motor vehicle license fee-discontinuance of use of vehicle for  
which paid before or during period for which issued-no 
refund on grounds of. ................................ 121 

no award can be made on grounds of equity and good con- 
science, where claim is based on the negligence of officers, 
agents or employees of the State, or  any of its departments 
................................... 189, 231, 243, 389, 420 

where claim is based on negligence of officers, agents or em- 
ployees of State, the extent or seriousness of the injuries or 
damage, the degree of negligence, or freedom of contributory , 
negligence on part of claimant, will not justify an award 
on the grounds of equity and good conscience.. . . . . . . . . .  
................................... 189, 231, 243, 389, 420 

the doctrine of respondeat superior, not being applica.ble to the 
State, there is no legal basis for  a claim against it for negli- 
gence of its officers, agents or employees, therefore there is no 
basis for an award for damages for same under any theory 
of law or  doctrine of equity.. ........ .189, 231, 243, 389, 420 

ESTOPPEL 
State not estopped from denying liability for  payment of rea- 

sonable value of services rendered by one not lawfully ap- 
pointed or employed to render same.. ................... 110 

EVIDENCE 
claim must prove allegations of complaint by preponderance of 

evidence to justify award.. ............................ 
where there is no proof of the violation of any of the terms of 

a contract by a party charged with a breach thereof, the evi- 
dence is insufficient to sustain charge or justify award, even 
though it be shown that claimant suffered a loss in the per- 
formance of the contract.. ............................ 61 

in claims for compensation under Workmen’s Compensation Act, 
the burden of proof is on claimant to show accident, within 
the Act and injuries resulting therefrom. .102, 221, 316, 321, 512 

when the only evidence as to an accident and injury in a claim 
for compensation under the Workmen’s Compensation Act, 
is the testimony of claimant, without any showing of past or 
present objective symptoms, claimant has failed to  sustain 
such burden ......................................... 102 

where it clearly appears from creditable evidence that the symp- 
toms and reactions alleged to have resulted from an accident 
and injury are substantially the same as complained of long 
before accident, evidence is insufficient to sustain claim for 
compensation under Workmen’s Compensation Act. ....... 102 

61 
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where there is no proof of a decrease of the value of private 

property, not taken for public use, alleged to have resulted 
from the construction of a public improvement, the evidence 
is insufficient to  justify an award for any alleged dam- 
age ............................................. 136, 527 

when insufficient to sustain claim by State employee for  mile- 
age of automobile, owned by him and used in the perform- 
ance of his duties, cost of maintenance and operation thereof 
being paid by State ................................... 197 

in claims under Worknien’s Compensation Act, claimant is not 
221 

infection with tuberculosis, resulting in disability-when evi- 
dence insufficient to show that disability was caused by 
accidental injury, arising out of and in the course of 
employment Fn claim for compensation under Workmen’s 
Compensation Act ................................... 321 

in the absence of fraud, oral testimony is inadmissible to vary 
terms of written contract. ............................. 407 

where medical testimony in claim for  compensation under 
Workmen’s Compensation Act, for partial loss of feet, 
alleged to have resulted from surgical operation, is that cause 
for which operation was performed existed prior to accident 
and was not occasioned thereby, evidence is insufficient to  
sustain claim . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  512 

of depreciation of value of real estate not admissible in claim 
for damages resulting from discharge of water and sewage 
from State institution into stream on lands of private parties, 
causing pollution thereof and injury to their property.. . .  580 

best competent evidence which the subject will admit is receiv- 
able to fix amount of damages.. ........................ 580 

limited to evidence of disability alleged in complaint. . . . . .  

FEDERAL PROCESS TAX 
not passed on to consumer is not recoverable where payer has 

remedy for refund in United States Court of Claims.. . . . .  361 . 
FEES AND SALARIES 

one not lawfully appointed or employed by State cannot have 
award for salary, even though services were! rendered. . . .  
............................................ 110, 491, 634 

Court reporter not entitled to salary earned after death of judge 
appointing him, as his term of office terminates on death of 
such judge ...................................... 187, 493, 

one lawfully employed by State a t  a stipulated salary and 
rendering services fo r  which employed, entitled to said salary, 
during term of employment. ...................... .202, 251 

one hired by State at a definite salary and who receives same 
without objection, as to amount, is not entiiled to award for  
further compensation for same services. ................. 374 

I 
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where employee agreed to accept and was paid salary, through- 

out entire biennium, less than amount appropriated for posi- 
tion he cannot have award for the difference after end of 
biennium ........................................... 625 

voluntary worker, not entitled to salary.. .................. 634 

paid under mistake of law, cannot be recovered.. ............ 
FRANCHISE TAX 

78 
voluntarily paid, though in excess of amount due, cannot be 

recovered 
paid without protest and with full knowledge of, or oppor- 

tunity to learn facts, is voluntary payment, and if in excess 
of amount due, such excess cannot be recovered. .. .78, 610, 618 

where remedy is afforded for determination of amount, failure 
availgelf of bars recovery of amount in excess of that law- 
fully due ........................................ 78,  618 

paid before commencement of period for which due, is volun- 
tary payment and cannot be recovered, even though cor- 
poration for which paid is dissolved before commencement 

.......................... .78, 195, 467, 610, 618 

of such period ....................................... 271 

GARNISHMENT 

State or instrumentality of not subject to. .  ................ 456 

GOVERNMENTAL FUNCTION 
construction and maintenance of public highway is. . . . . . . . . .  

................................... 45, 100, 185, 397, 420 
organization, maintenance and control of Illinois -National 

Guard is ........................................... 631 
conduct of Charitable Institution is. . . . . . . . . . . . .  .128, 300, 446 
establishment and maintenance of public park is. . . . . . . . . . . .  228 
maintaining public office in State Capitol is.. ............. 389 

HIGHWAYS 
construction and maintenance of public highways is a govern- 

mental function and the State is not liable to respond in 
damages for the negligence of its officers, agents or employees 
in such construction or  maintenance.. ..... .115, 172, 185, 397 

cutting and burning weeds along highway is maintaining of. . .  463 

ILLINOIS LIQUOR CONTROL ACT-See LICENSE FEES 

ILLINOIS NATIONAL GUARD 
in the organization and maintenance of the Illinois National 

Guard the State exercises a governmental function and is not 
liable for damages resulting from the negligence of the offi- 
cers or members thereof. .............................. 631 
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PAGE 

making claim and filing application for compensation under 
Workmen's Compensation Act within time fixed in Section 
24 thereof is a condition precedent to jurisdiction of Court 
in claims thereunder. ................ .33, 122, 321, 507, 612 

court without jurisdiction to make awards where claimant has 
remedy in courts of general jurisdiction and fails to avail 
self of .................................. 418, 610, 618, 632 

court without jurisdiction to order payment of money due a 
person, from instrumentality of State, to another to whom 
such person is indebted, as neither State nor m y  instru- 
mentality thereof can be subjected to garnishment, directly 
or indirectly ................................ . : .  . . . . .  456 

LICENSE FEES 
motor vehicle registration fees-voluntarily paid cannot be re- 

paid under mistake of la\v-cannot be recovered. . . . . . . .  .119, 149 
cannot be recovered, in whole or part, where u:je of vehicle, for 

which issued is discontinued before beginning of, or  during 

no provision in law authorizing refund, in whole or  part, 
where use of vehicle is discontinued before beginning of, or 
during period for which paid.. ......................... 121 

discontinuance of use of vehicle before beginning of, or during 
period for which issued and paid, does not justify an award 
for refund of fee on grounds of equity and good conscience.. 121 

computed in accordance with law, based on information sub- 
mitted by applicant, cannot be recovered, even though in 
excess of amount right,fully due. . . . . . . . . . . . . . .  .149, 443, 454 

Illinois Liquor Control Act-license fee voluntarily paid under, 
even though illegal, cannot be recovered. . . . . . . .  .418, 475, 632 

failure of claimant to appeal from ruling of Illinois Liquor 
Control Commission, requiring him to obtain license under 
Act and pay fee therefor, deprives Court of jurisdiction to 
award refund, even though fee illegally exacted. . . . . . . . . . .  43 8 

paid under mistake of law, cannot be recovered.. . . . . . . . . . .  475 
discontinuance of sale of liquor, before expiration of period for 

which license is issued does not authorize refund of fee paid 

refund of license fees paid under Illinois Liquor Control Act, 
only authorized in event of contingencies enumerated 
therein ..................................... 477, 632, 642 

never engaging in business of selling liquor after procuring 
license and payment of fee therefor does not authorize 
refund .............................................. 477 

where remedy is provided in Courts of general jurisdiction for 
recovery of license fees, illegally exacted, failure to pursue 

covered ................................ .119, 149, 443, 451 

period thereof ................................. .121, 466 

therefor, in whole or  part. ........................ .475, 642 

same, bars award .................................... 632 
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Illinois Liquor Control Commission has no authority to make 

refunds of license fees, after same have been paid into 
Treasury, its only powers in connection therewith, being to 
make recommendations for such refunds. . . . . . . . . . . . . . . . .  642 

after payment of license fees into Treasury, sole legal power 
to make refunds is in Legislature and at its discretion. . . . .  642 

LIMITATIONS 

time within which to make claim for and file application for 
compensation under Workmen’s Compensation Act governed 

Section 10 of Court of Claims Act has no application in claims 
for compensation under Workmen’s Compensation Act. .... 33 

claim not filed within five years after same first’accrues, barred 
by Section 10 of Court of Claims Act. .............. .490, 499 

claims of Municipal Corporations against State governed by 
Section 10 of Court of Claims Act.. .................... 499 

by Section 24 of Act. ............................. .33, 122 

MOTOR VEHICLE ACT-See LICENSE FEES 

MUNICIPAL CORPORATIONS 
when State collects moneys levied as tax to pay bonds of 

Municipal Corporation and makes unlawful deductions there- 
from, an award for amount of such deductions may be made. 499 

limitation provided in Section 10 of Court of Claims Act ap- 
plicable to .......................................... 499 

NEGLIGENCE-See EQUITY AND GOOD CONSCIENCE 

State not liable to respond in damages for the negligence of 
its officers, agents or employees, while in the exercise of a 
governmental function, under any theory of law or doctrine 
of equity ................... 99, 128, 189, 228, 243, 389, 631 

of officers, agents or employees of State in  construction of 
highway, or in failing to maintain same in a safe condition 
for travel-State not liable to respond in damages for. ... 
........................................ 108, 243, 397, 420 

charitable institutions-State not liable to respond in damages 
for negligence of officers, agents, employees or inmates 
thereof ..................................... 128, 300, 446 

equity and good conscience-award for damages for’ negligence 
of officers, agents OF employees of State, on grounds of, can- 
not be made, regardless of degree of negligence, freedom from 
contributory negligence or seriousness of injury or extent 
of damage ....................... ..189, 231, 243, 389, 420 

Local Board of Education-State not liable to respond in dam- 
ages for negligence of officers, members, employees of. . . . . .  603 

Illinoig National Guard-State not liable to respond in dam- 
ages for negligence of officers or members of. .  ............ 631 
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NUISANCE 

discharge of water and sewage from permanent, structures, into 
stream on lands of private parties, causing pollution thereof 
is a continuing and not permanent nuisance, as discharge 
and not structures causes the evil.. ...................... 580 

a suit for damages resulting from the maintenance of a con- 
tinuing nuisance and the abatement thereof by injunction 
are concurrent remedies. ............................... 580 

damages resulting from a continuing nuisance are limited to  
those sustained up to time of filing claim.. . . . . . . . . . . . . . .  580 

depreciation in value of real estate, not proper element in suit 
for damages for maintenance of continuing nuisance. . . . . .  580 

OIL INSPECTION FEES 

where Statute applicable t o  contains provisions for refund, re- 
course must be had thereto and failure so tci'do, bars award 
for refund .......................................... 174 

PERSONAL INJURY-See NEGLIGENCE-R,ESPONDEAT SU- 
PERIOR-EQUITY and GOOD CONSCIENCE 

PLEADING 

allegations of claim must be sufficient to justify award. . . . . . . .  61 
is insufficient to justify award for  damages for breach of con- 

tract when no allegation of said breach is set forth therein. . 61 
res adjudicata-when plea of is sufficient and will be sustained 187 
complaint that fails to  set forth cause of action will be dis- 

missed .............................................. 288 
Workmen's Compensation Act-elaim for compensation under 

must contain averments as to  injuries sustained, medical 
expense incurred and time lost, as result of accident. . . . . . .  498 

PRINCIPAL AND AGENT 

one dealing with purported agent of the State it; bound to ascer- 
tain the fact of such agency and the extent of his au- 
thority .......................................... 110, 634 

where it is shown that one who employed persons to render 
services to a Department of the State had no authority so to 
do, the State is not liable for payment for  such services in 
any amount ......................................... 634 

PROPERTY DAMAGE-See DAMAGES 

PROTEST-See PUBLIC UTILITY TAX 

PUBLIC IMPROVEMENTS-See DAMAGES 
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PUBLIC UTILITY TAX 

voluntarily paid, cannot be recovered. . . . . . . . . . . . . . . . . . .  .90, 

does not of itself justify award for refund.. . . . . . . . . . . . . .  

92 

ing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 0 ,  92 

92 

92 

when payment of deemed voluntary, despite protest accompany- 

payment of under law subsequently declared unconstitutional, 

refund on grounds of equity and good conscience not justified 
where payment pade voluntarily or under mistake df law.. . 

REMEDIES I N  COURTS OF GENERAL JURISDICTION 
failure to pursue remedies provided by law in courts of general 

jurisdiction will bar award. . . . . . . . . . . . . . .  .418, 610, 618, 632 

RES ADJUDICATA 
where claim for services has been fully adjudicated, the filing 

of another claim by one of the parties thereto against the 
other in a greater amount for  the same services will not 
defeat a plea of res adjudicata and same will be sustained.. 18'7 

RESPONDEAT SUPERIOR 
doctrine of respondeat superior is not applicable to  the State 

while in the exercise of its governmental functions. . . . . .  
........................................ 45, 172, 228, 397 

RETAILERS OCCUPATION TAX 

refund of entire amount of Retailers Occupation Tax is justi- 
fied under Section 6 of Retailers Occupation Tax Act, where 
such tax was not due from payer and where Department of 
Finance issued a credit memorandum for  a part thereof. . . .  622 

STATE OFFICERS 

State's Attorney of Cook County is not a State officer and State 
is not liable for moneys advanced to him for expenses of 
returning fugitive to answer criminal charge. . . . . . . . . . . . .  282 

STIPULATION 
State bound by stipulation, not prohibited by Statute, entered 

into by Attorney General in conduct of litigation in which 
it is a party ......................................... 423 

SUPPLIES-SERVICES-EXPENSES--MONEYS 
ADVANCED 

furnished to or expended for  State and bill not presented before 
lapse of appropriation out of which could be paid-when 
award for value or amount of may be made.. ............. 
.................................. 219, 381, 455, 57'7, 602 
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WORKlfEN’S COMPBNSATION ACT 
employees sustaining accidental injuries, arising out of and in 

course of his employment, while engaged in extra hazardous 
employment, entitled to compensation provided in Act, on 
compliance with provisions thereof.. . . . . .  .l, 30, 152, 258, 310 

finger-partial loss of use of-award for compensation justi- 
fied .................................. 1, 30, 289, 337, 365 

finger-loss of use of and temporary totalo disability-award 
for compensation justified. ................... .117, 249, 335 

Chicago State Hospital-one employed as attendant in-when 
entitled to benefits of Act. .  ............................ 8 

no provision in Act for  partial loss of hearing. .......... . l l ,  537 
expense of medical treatment incurred by employee-when 

award for  amount of is justified.. ...................... 18 
death resulting from injuries, sustained by employee under, 

justifies award to dependents.. . . . . . . . .  .21, 86, 191, 291, 387 
leg-partial loss of use of-award for compensation justified. . 

making claim for compensation and filing application there- 
for within time fixed in Section 24 of Act is a condition 
precedent to jurisdiction of Court to hear claims under. . . .  
.................................... 33, 176, 321, 507, 629 

Section 10 of Court of Claims Act has no application to claims 
for compensation by employees of State for accidental in- 
juries ............................................ 33, 176 

medical, surgical or  hospital services furnished employee by 
employer, not payment of compensation, nor admission by 
him of any liability for payment thereof.. . . . . . . . . . . .  .33, 176 

total temporary incapacity-compensation for justified, even 
though same does not immediately follow accidental injury, 
when directly traceable thereto. ........................ 38 

leg-loss of-award for compensation justified. . . . . . . . . .  .48, 159 
leg-the loss of any substantial portion thereof constitutes loss 

of leg within meaning of the Act.. ..................... 159 
Department of Conservation-when employee of entitled to 

benefits of Act and award for compensation for injuries re- 
sulting in death, justified under. ....................... 

Manteno State Hospital-one employed as attendant in- 
when entitled to  benefits of Act. .  ...................... 

pre-existing disease-if employee afflicted with a disease sus- 
tains accidental injuries which aggravate or accelerate such 
disease, causing death therefrom, such death results from in- 
jury by accident and compensation may be had therefor. .56, 152 

claimants and Court, both bound by provisions of Act. . . . .  .81, 256 
on payment of full compensation for  injuries in accordance 

with Act liability of State therefor is completely satis- 
fied ......................................... 81, 256, 272 

seriousness of injury is no basis or authority for payment of 
. additional compensation where full compensation has been 

paid in accordance with provisions of Act. .  . . . . . . . . . .  .81, 256 

............................................. 24, 350, 472 

52 

56 
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act in violation of ordew of superior-in jury sustained while 

so engaged-award fo r  compensation may be made notwith- 
standing, where employee in so doing does not put himself 
out of the sphere of his employment, as such act merely 

when the only evidence, as to  an accident and injury is the testi- 
mony of claimant, without any showing of past or present 
objective symptoms, same is insufficient t o  prove accidental 

where symptoms and reactions, alleged to have resulted from 
alleged accident are shown by creditable evidence, as being 
substantially the same as complained of long before acci- 

arm-permanent partial loss of use of-award for compensa- 

arm-permanent loss of use of-award fo r  compensation justi- 
fied ................................................ 399 

average wage of employee-when determined on basis of 200 
working days in year. :. ................. .125, 165, 249, 291 

Act not applicable to  all employees of State, but only those 
engaged in extra-hazardous employment. . . . . . . . . . . . . . . . .  131 

Department of Finance not engaged in extra-hazardous enter- 
prise, within meaning of Act.. ......................... 131 

when employee of Department of Finance not entitled to  bene- 
fits of .............................................. 131 

total temporary disability-award for  justified.. .143, 221, 384, 537 
total permanent disability-award for justified. . . . . . . . .  .344, 365 
failure or refusal of injured employee to submit to  medical 

examination, does not of itself forfeit right to compensation. 143 
where failure or refusal of injured employee to submit to  medi- 

cal examination tends to eithw imperil or retard recovery, 
court has discretion to reduce or suspend compensation. . . . .  143 

Elgin State Hospital-one employed as attendant in-when 
entitled to  benefits of. ....................... .152, 307, 644 

when conclusion is justifiable that attendant at Elgin State 
Hospital sustained an accidental injury, and that same arose 
out of and in the course of her employment.. . . . . . . . . . . . . .  152 

State penal institution-one employed as guard in-when en- 
titled to benefits of ................................... 159 

farm work-excepted from provisions of Act . .  . . . . . . . . . . . . . .  181 
employee of Animal Husbandry Department of Agricultural 

Experimental Station of State is engaged in farm work and 
not within Act. ...................................... 181 

eye-loss of-award for  compensation justified under Act. .183, 296 
before commencing work-injury sustained, resulting in death 

and when not on premises of employer-not accident arising 
out of and in the course of employment.. . . . . . . . . . . . . . . . .  236 

constitutes negligence ................................. 86 
burden of proof in claims under Act is on claimants. ... .102, 316 

injury .............................................. 102 

dent, no award for compensation can be made.. . . . . . . . . . . .  
tion justified ........................................ 125 

102 
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compensation that would have been payable for loss of hand 

suffered in prior accident must be deducted from award for 
compensation for partial loss of use of remaining part of arm, 
resulting from subsequent accident. ..................... 245 

Eastern State Teachers College-teacher employed at-when 
entitled to benefits of ................................. 258 

collateral heirs not entitled to compensation under Act when 
no proof of their dependency on earnings of employee is 
shown, as required in paragraph d of Section 7 thereof. . . . .  278 

paragraph g of Section 7 of Act does not create class of benefi- 
ciaries, merely specifies manner of payment when there are 
beneficiaries under the provisions of paragraphs a, b, e, or d 
of said section.. ...................................... 278 

executor not entitled to compensation for death of employee, 
same being payable to his beneficiaries, specified in Act, 
if any .............................................. 278 

traumatic neurosis - disability resulting from - when com- 
pensable ............................................ 311 

infection with tuberculosis, resulting in disability, not proven 
to be accidental injury arising out of and in the course of 
employment ......................................... 322 

hand-permanent partial loss of use of-award for compensa- 
tion justified ..................................... 340, 342 

pension-employee rendered wholly and permanently incapable 
of work as result of accidental injury, arising out of and in 
the course of employment while engaged in extra-hazardous 
employment entitled to  compensation, including pension. 344, 365 

injury sustained on premises of employer, while on way to 
wash room, during working hours deemed accident arising 
out of and in the course of employment.. . . . . . . . . . . . . . . . .  350 

personal representative of deceased employee entitled to com- 
pensation under Act, accrued and unpaid a t  time of death of 
such employee ....................................... 355 

possible dormant disease, aggravated or accelerated by injury, 
resulting in total permanent disability, deemed accidental 
injury within meaning of Act.. ........................ 365 

medical, surgical and hospital services, procured by employee- 

lump sum settlement of compensation for death of employee, 
not authorized under Act where award therefor is made to  

funeral expenses of employee, leaving no dependents-when 
award for amount provided in Act may be made to one pay- 
ing same ............................................ 394 

inmate of State Charitable institution, though assigned to 
work therein not employee of State, within meaning of Act.. 446 

claim for compensation must contain averments as to injuries 
sustained, medical expense incurred and time lost, if  any, 
as result of accident.. ................................ 498 

. 

when State may be lieble for expense o f . .  . . . . . . . . . . .  .366, 376 

widow, without children. .............................. 392 
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only remedy available to employee for compensation from em- 

ployer f o r  personal injuries sustained while engaged in the 
performance of his duties is the Workmen's Compensation 
Act, and in order to  obtain same he must bring himself 
within the terms thereof. ............................. 507 

disfigurement-award for serious and permanent disfigurement 
to the hand, head, face or  neck justified.. ........... .508, 537' 

injury for which compensation sought must be result of acci- 
dent, within meaning of Act.. ......................... 512 

where medical testimony in claim for partial loss of use of feet, 
alleged to have resulted from surgical operation made neces- 
sary by accidental injury, is that cause for which, same was 
performed existed prior to  accident and was not occasioned 
thereby, no award can be made therefor.. ................ 512 

partial paralysis of the face-no provision in Act for compensa- 
tion for ............................................. 537' 

accidental injuries, only, are compensable, under the Act. . . . .  620 
appendectomy-disability resulting from not compensable un- 

der Act, when not the result of an accidental injury, but from 
an internal condition. ................................. 620 
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